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MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
Part 1—The Television Industry 


THURSDAY, SEPTEMBER 13, 1956 


House or REPRESENTATIVES, 
ANtirrust SUBCOMMITTEE, OF THE 
COMMITTEE ON THE JUDICIARY, 
New York, N. Y. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 
110, United States Courthouse, Hon. Emanuel Celler (chairman of 
the Judiciary Committee) presiding. 

Present: Representatives Celler (chairman), Rodino, Keating, and 
Quigley. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. 
Harkins, cocounsel; Samuel R. Pierce, Jr., associate counsel. 

The Cuarrman. This antitrust subcommittee hearing will now 
convene. 

These hearings on antitrust and monopoly problems in the tele- 
vision broadcasting industry which begin today are a continuation 
of the House Judiciary Antitrust Subcommittee inquiry in this field. 
These hearings began in the latter part of June when the subcom- 
mittee received extensive testimony from members of the Federal 
Communications Commission. 

The hearings are a part of our overall study of antitrust problems 
in regulated industries, which was started in February of this year. 
In considering the special role of Federal regulatory agencies in our 
free competitive system, our subcommittee first turned its attention 
to the Nation’s commercial air-transportation system as regulated by 
the Civil Aeronautics Board. 

In the field of visual broadcasting, just as in commercial air trans- 
portation, antitrust problems emerge in sharp outline from an in- 
dustry that has undergone phenomenal expansion in the past decade. 
Indeed, it is the urgent nature of the problems generated by this dy- 
namic industry that has impelled the subcommittee to reconvene here 
ain New York—the headquarters for network television—and seek to 
complete to the fullest extent practicable the task begun earlier. The 
pattern of this industry is now crystallizing. 

Television broadcasting already exercises such an important in- 
fluence on our daily lives that there is no field where antitrust objec- 
tives assume greater significance. In fact, a principal purpose under- 
lying enactment of the Communications Act was to insure a nation- 
wide competitive system of broadcasting. Against this background, 
the committee is interested in ascertaining whether the Federal Com- 
munications Commission has discharged its statutory responsibility 
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in accordance with the congressional mandate. It is also important 
to determine whether there has been any tendency on the part of the 
Federal Communications Commission to become unduly responsive to 
the industry viewpoint to the detriment of the public interest. 

Withal, we must not lose sight of the fact that this is a new industry, 
hardly out of its infancy, operating within a framework of laws that 
were placed on the statute books many years ago. Certainly the tele- 
vision networks and the other segments of the broadcasting industry 
have pioneered in making American television outstanding in the 
world today. They are to be complimented for their many accom- 
plishments under new and often perplexing conditions. However, 
few will argue that there is not great room for improvement. Many 
formidable obstacles still remain to be surmounted. This committee, 
in the exercise of the responsibility with which it is charged, hopes to 
assist in the clarification of some of the problems besetting the industry. 

There are a number of network practices which require further 
study. There is the option-time arrangement which helps give the 
network first call on the best time of most of the choice television out- 
lets in the country. There is the so-called must-buy policy, under 
which a sponsor must contract for a minimum television network of 
some 50 stations. There is the power which the networks have to 
grant or withhold an affiliation contract, which may spell the differ- 
ence between financial success or deficit for most stations. Beyond that 
the committee will seek to ascertain whether there is any discrimination 
by the networks as between their affiliated stations. All of these 
require scrutiny together with the Commission’s chain broadcasting 
regulations which were adopted some fifteen years ago in the pre- 
television era. 

Certainly great responsibility is vested in those who determine what 
the Nation sees and hears. Here is a method of communication which 
can bring Shakespeare, for example, to more viewers on a Sunday 
afternoon than have come in contact with Shakespeare in 100 years, 
through the media of plays, movies, or books. 

It has been argued that network control of what programs will be 
telecast in a choice time spot not only imposes a production disad- 
vantage upon independent program sources but permits the networks 
to insist upon the rights of profit participation and commercial exploi- 
tation with respect to independently produced films. It has also been 
contended that option time permits the network to control talent since 
it alone can guarantee to star performers continued entry into the 
Nation’s television homes, The networks, on the other hand, take 
vigorous exception to the charges that they are dominating the pro- 
duction, distribution, and exhibition of television programs. The 
committee is anxious to hear all sides. 

There are other related antitrust problems that will command the 
attention of the committee. Popular song hits, for example, have 
become valuable properties as well as important program material for 
radio and television use. It is necessary for the subcommittee to exam- 
ine their use in the television industry and to hear testimony bearin 
upon the joint activities of broadcasters in the song licensing an 
publishing business. 
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Our inquiry must necessarily extend to advertising revenues which 
are the lifeblood of network telecasting. We shall inquire into whether 
or not the much sought after prime evening hours on the networks are 
available on an equitable basis to all advertisers and advertising agen- 
cies or conversely are concentrated in the hands of a few. 

Still another matter that will be examined is the relationship of 
the American Telephone & Telegraph Co. as a public utility to the 
telecasting industry by virtue of its control of network interconnec- 
tions. 

In addition, the committee is interested in determining whether the 
ultra high frequency problem will be handled so as to foster compe- 
tition rather than monopoly, and by the same token provide the maxi- 
mum number of television outlets throughout the country. Through 
its long-awaited decision and order issued last June 26, the Com- 
mission is apparently seeking to chart or rechart a course in the 
UHF-VHF field. The Commission asserts that this order with its 
rulemaking proposals on deintermixture, holds forth much promise. 
The subcommittee seeks enlightenment on what this order will actually 
accomplish, and to that end will hear the views of individual UHF 
station operators and their representatives. 

Finally, the committee has been informed that the Department of 
Justice has been conducting investigations into various aspects of the 
television broadcasting industry and expects to receive a progress 
report from the head of the Antitrust Division on developments to 
date. 

I wish to reemphasize that the committee has not indulged in the 
luxury of prejudging any of the issues. The committee earnestly 
hopes to adduce the relevant facts and in consequence to enable all 
of us to form an educated judgment. 

Now our first witnesses for today are the following: 


TESTIMONY OF RALPH M. COHN, VICE PRESIDENT AND GENERAL 
MANAGER OF SCREEN GEMS, INC.; FRANK A. REEL, ZIV TELE- 
VISION PROGRAMS, INC. ; HERBERT JAFFE, OFFICIAL FILMS, INC. ; 
MICHAEL M. SILLERMAN, EXECUTIVE VICE PRESIDENT, TELE- 
VISION PROGRAMS OF AMERICA, INC.; AND HARRY PLOTKIN, 
COUNSEL, ASSOCIATION OF TELEVISION FILM DISTRIBUTORS 


Mr. Cohn, will you please take a seat at the witness table. 

Mr. Coun. Thank you, sir. 

The Cuarrman. I take it all the gentlemen I have mentioned are 
at the table with you. 

Mr. Prorgry. Mr. Chairman, they are here in the room. 

The Cnarman. If you want to have them at the table with you, that 
is perfectly all right. 

r. Prorxrn. All right, sir. 

Mr. Prerce. Mr. Chairman. 

The CuarrmMan. Yes. 

Mr. Pierce. May I direct questions to the witness ? 

The Cuatrman. Yes. Mr. Pierce, you may proceed. 
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Mr. Prerce. Mr. Cohn, what is your occupation ? 

Mr. Coun. I am the vice president and general manager of Screen 
Gems, Inc., a television production and distribution company. 

Mr. Pierce. Is Screen Gems a subsidiary of Columbia Pictures? 

Mr. Conn. It is. 

Mr. Prerce. It is a wholly owned subsidiary ; is that correct? 

Mr. Coun. Yes. 

Mr. Pierce. You were subpenaed to appear before this committee; is 
that correct ? 

Mr. Conn. Yes. 

Mr. Pierce. It is also correct, is it not, that neither you nor your 
company, Screen Gems, voluntarily supplied this committee with any 
clocuments or material whatever ? 

Mr. Conn. That is correct. 

Mr. Pierce. The material given to this committee by Screen Gems 
was in compliance with a subpena; is that right ? 

Mr. Coun. That is correct. 

Mr. Pierce. Will you explain to the committee what the Association 
of Television Film Distributors, Inc., is? 

Mr. Coun. The association at present. consists of four companies 
which are engaged in the production and distribution of television pro- 
grams, saat on film. They have joined together in an association 
in an effort to find a common solution of problems of the industry 
which affect all of us particularly. 

Mr. Prerce. Now, what are the names of those companies? 

Mr. Coun. Official Films, Television Programs of America, ZIV 
Television Productions, Screen Gems. 

Mr, Keatine. Just let me get that straight. Those four companies 
produce and sell films; is that right? 

Mr. Coun. That is correct. They produce and sell the films that 
they produce, and in some cases they sell the films that others produce 
by way of distribution agreements with other producers. 

Mr. Keating. Whom do they sell to? 

Mr. Coun. They sell to advertisers, advertising agencies, television 
stations, and television networks. 

Mr. Prerce. Who are the officers of the association, that is, the 
Association of Television Film Distributors, Inc. ? 

Mr. Coun. I would like a minute to get. the information. 

There are two temporary officers of this association, Mr. William 
Fineshriber, Jr., who is the treasurer, and Mr. Daniel Glass, who is 
the executive secretary. 

Mr. Pierce. Who is Mr. Glass? 

Mr. Conn. I beg your pardon? 

Mr. Prerce. Who is Mr. Glass? 

Mr. Coun. Mr, Glass is the gentleman sitting two places away from 
me on my left. He is an employee of Screen Gems. 

Mr. Fineshriber is sitting somewhere in this room behind me and 
is an employee of Television Programs of America. 

Mr. Pierce. Mr. Cohn, I should like to show you a document en- 
titled “Presentation Before the Network Study Group of the Federal 
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Communications Commission by the Association of Television Film 
Distributors” dated May 31, 1956. 

Will you identify that document ? 

Mr. Coun. Yes. 

Mr. Pierce. Was this document prepared by the Association of 
Television Film Distributors specifically for the Network Study 
Group of the FCC? 

Mr. Coun. Yes. 

Mr. Pierce. Is it true that you as executive vice president and gen- 
eral manager of Screen Gems subscribed to that document ? 

Mr. Coun. I subscribed to the basic premises of that document and 
the basic remedies which that document proposes. 

Mr. Pierce. All right. 

Will you explain to the committee why the association prepared 
this document for the Network Study Group of the FCC? 

Mr. Coun. We were invited by the Network Study Group of the 
FCC to come to them and meet with them informally to discuss and 
describe our proposal for remedies to the existing claim broadcasting 
regulations, which they were set up to investigate and study and make 
recommendations to the Federal Communications Commission. 

Mr. Prerce. Mr. Cohn, are all the members of the Association of 
Television Film Distributors, Inc., engaged primarily in the produc- 
tion of films for exclusive use on television ? 

Mr. Conn. They are either engaged in production or distribution. 
Some of the companies are primarily distributors and engage others 
or contract with others to produce for them. 

Others of the companies produce their own films and distribute 
them, and some do both. 

Mr. Pierce. Will you explain to the committee what each of the 
companies in your association do ? 

r. Conn. Well, I can only do that generally. I can’t speak spe- 
cifically for each of the other companies. 

Mr. Pierce. Do it generally. 

Mr. Coun. ZIV Television Programs produce many, many televi- 
sion programs which it distributes through a nationwide or world- 
wide sales organization to television stations and advertisers through- 
out the world. 

Television Programs of America produces several television pro- 
grams which it similarly distributes, and in addition, to the best of 
my knowledge, engages in independent relationships with other pro- 
ducers who have no distribution organization, for whom it serves as 
a distributor. 

Official Films, to the best of my knowledge—and I am prepared to 
stand corrected by their representative—primarily is a distributor of 
television programs the distribution rights of which it contracts to 
acquire from producers who have no distribution organization. 

creen Gems is both a producer of its own and a distributor of its 
own programs, and a distributor of programs produced by others. 
Sometimes these programs produced by others are produced in associ- 
ation with Screen Gems’ facilities, supplied by Screen Gems. 

On other occasions we acquire programs that are produced entirely 
independently of sereen Gems and serve primarily as the distributor. 
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Mr. Prerce. Well, do members of the association have their prodacy 
tion facilities in Hollywood, where most of their television films are 
produced ? 

Mr. Coun. Members of the association have production facilities 
in Hollywood, in New York, in London, in Italy, in north Africa, and 
in many places throughout the world where television programs or 
film production is an accomplished fact. 

Mr. Keatinc. Do they have any in Washington ? 

Mr. Conn. I didn’t hear you. Washington, D. C.? I know of no 
production facilities in Washington, D. C., that are operated by 
independent companies, but I believe there are some primitive facili- 
ties in that community. 

Mr. Pierce. Now, will you tell the committee some of the better 
aor television programs that members of your association pro- 

uce ? 

Mr. Coun. Yes. 

ZIV produces I Led Three Lives, The Man Called X, Highway 
Patrol, without going into a whole lot of them. 

Television Programs of America produces Lassie, Fury, Stage 
Seven, Ramar of the Jungle, and several others. 

Official Films produces Robin Hood, The Buccaneers, Sir Lance- 
lot. They are the distributors of these films rather than the producers: 

Mr. Keattne. Does that word “Official” have any particular con- 
notation to it? 

Mr. Coun. Official Films? 

Mr. Keatine. Yes. 

Mr. Coun. It has no particular connotation as to what ? 

Mr. Keatrne. I mean, does it have anything to do with official ? 

Mr. Coun. Oh, I see what you mean. “Official Films” is merely 
the name of the company. 

Screen Gems produces and distributes The Ford Theatre, Rin Tin 
Tin, Father Knows Best, Circus Boy, and I can give ours a lot better 
than I can give theirs. 

Mr. Prerce. Mr. Cohn, to come back to this question of production 
facilities again, is it true that the most of your production is actually 
in Hollywood ? 

Mr. Conn. Speaking for Screen Gems, TPA and ZIV, I think that 
this is primarily true. 

Speaking for Official, they operate on a far more global basis than 
the others. 

Mr, Prerce. And as I understand it, you produce a small number 
of programs in other places, such as New York City ? 

Mr. Coun. Yes. 

Mr. Prerce. And also in other parts of the world. I think Robin 
Hood is produced in England, is it not? 

Mr. Conn. That is correct. 

Mr. Prerce. And Captain Gallant of the Foreign Legion comes 
from north Africa? 

Mr. Coun. It originally came from north Africa. Now it comes 
from Italy. 

Mr. Prerce. Now the members of this association are not the only 
CURES engaged in the business of producing films for television ; 
is that true 
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Mr. Conn. That is correct. 

Mr. Pierce. There are a number of other companies in the same 
business whose activities, background, and problems are similar to 
your own, wouldn’t you say ? 

Mr. Conn. Well, I would say similar, in some cases identical, 
and in some cases quite dissimilar, but they are all related, obviously. 

Mr. Prerce. How many other companies do you believe are similar 
to your own? 

Mr. Conn. Well, I would say 2 or 3 or 4 others have more or less 
the same problems that we have. There are a half dozen others 
that have somewhat different problems. 

Mr. Prerce. What are those four companies ? 

Mr. Coun. Well, companies like Review Productions, which is the 
subsidiary of the Music Corporation of America. It is a company 
whose position is related to ours quite closely. 

A company like National Telefilm Associates, known as NTA, is a 
company that has problems quite similar to ours. 

Guild Films is a company that has problems that are quite similar 
toours. Let ussay that we can get into—— 

Mr. Keattna. Do not the networks themselves produce a great many 
of the programs which they show directly ? 

Mr. Coun. They either produce them or cause them to be produced 
by other producers with whom they enter into relationship. 

Mr. Keatine. They do not purchase them from a concern like 
yours, for instance ? 

Mr. Conn. To the best of my knowledge, networks primarily do not 
produce film programs as such, directly themselves. In some cases 
their syndication subsidiaries do. In most cases, the network rela- 
tionships are with independent producers who produce on a partner- 
ship basis with networks. 

The Cuoarrman. What do you mean by “syndication subsidiaries” ? 

Mr. Conn. Each of the three networks has in addition to a network 
broadcasting operation a syndication sales operation which acquires 
or produces film programs primarily for sale to local and regional 
advertisers. That is what is known as a syndication sales organization. 

Mr. Keatine. Does that organization actually produce those fihns? 

Mr. Conn. In some cases they do, or are now planning to do so. 
In other cases they engage, finance, and enter into partnership rela- 
tionships with producers who do that, similar to the kind of relation- 
ships that we have. 

The Cuatrman. Is it fair to assume, then, that the television chains 
either produce or cause to be produced programs that are in direct 
competition with you ? 

Mr. Conn. Oh, yes; they are in direct competition with us on many 
levels. 

Mr. Pierce. Mr. Cohn, are any of the companies in your association 
affiliated with any television network as employees or through produe- 
tion franchises received from that network ? 

Mr. Coun. Well, none of us are affiliated as employees, and I am 
not quite sure I know what you mean by production franchises. 

Mr. Pierce. Well, I should like to quote some language to you from 
the document that you submitted to the FCC study group. That very 
point sort of bothered me, too, Mr. Cohn, so that is why I am asking 
this question. 
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Mr. Conn. All right. 

Mr. Pierce. On page 2 of that document, the third paragraph 
states, and I quote: 

It is important to note that none of the companies that appear before you are 
affiliated with any television network as employees or through production fran- 
chises received from networks. 

Now, what did you mean by that? 

Mr. Conn. What I mean by that is the kind of thing the network 
will do with a producer who has studio facilities, where they will come 
in and engage those facilities and engage his ‘technicians, his car- 
penters, his electricians, and so forth, to produce a show which they 
themselves will have the primary control of and interest in, using the 
producer as a kind of landlord and factory. 

Mr. Pierce. I see. 

Mr. Coun. And none of the companies here before you today have 
that kind of a relationship with the networks. 

Mr. Pierce. Then I take it that your business is solely the produc- 
tion and/or distribution of television film; is that not so? 

Mr. Conn. That is right, but I don’t think that film is necessarily 
the only kind of thing we may be producing. 

Mr. Prerce. Well, will you explain that, please? 

Mr. Conn. Well, I know that a number of us have plans for the 
packaging or producing of live television programs as well. 

Mr. Pierce. Are you actually producing live programs at the pres- 
ent time? 

Mr. Coun. Speaking only for the company of which I am an em- 
ployee, no, not at the present time. 

Mr. Pierce. What about the other companies that are members of 
this association that are here before the committee? Are any of you 
now engaging in live packaging for television ? 

Mr. Coun. No. 

Mr. Rerw. No. 

Mr. Jarre. No. 

Mr. Pierce. In other words, that is the plan for the future? 

Mr. Coun. That is right. 

Mr. Prerce. Is any company in your association engaged in any 
way in the sale of time or the business of exhibition ? 

Mr. Conn. None of the companies in this association are, to the 
best of my knowledge. 

Mr. Pierce. As you previously stated, most. of the films made by 
the members of the association are made in Hollywood. I would like 
to ask you a few questions about the television film business in Holly- 
wood today. 

It is true, is it not, that in Hollywood there are literally thousands 
of people engaged daily in the business of making films for television ? 

Mr. Coun. Yes. 

Mr. Prerce. They are employed in studios that cover many acres of 
territory and involve millions of dollars of investment; is that so? 

Mr. Conn. Yes. 

Mr. Prerce. In fact, today more than four times as much finished 
film is turned out in Hollywood for television than is produced for the 
theatrical motion-picture theaters; is that true? 

Mr. Coun. I believe it is true. 
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Mr. Prerce. It is correct, is it not, that last year more than 10 mil- 
lion feet of finished film was produced for television, which amounted 
to almost 2,000 hours of television film as compared roughly with 500 
hours of theatrical film produced in Hollywood during the same 
period ? 

Mr. Conn. Yes. 

Mr. Prerce. How many full-time employees do the members of your 
association have ? 

Mr. Coun. I think I would like to refer to the statement, because I 
don’t keep this figure in my head. I believe the statement said that 
there were 2,000 such full-time employees. 

Mr. Prerce. How many part-time employees do the members of the 
association have ? 

Mr. Coun. Well, that is a difficult thing to calculate, because actors, 
writers, and people of that kind are part-time employees, except when 
they are on contract. I could only guess at it. I would guess that 
in the course of a year some ten or twelve thousand people work part 
time in the production of television films, although that ten or twelve 
thousand night be a duplication, because they might work in 2 or 3 
or 4 or 5 different studios during the course of the year. 

Mr. Pierce. I see. 

Is it correct that the combined output of the 4 members of the asso- 
ciation last year was 1,058 individual films? 

Mr. Coun. Yes. 

Mr. Prerce. In the production of films for television, members of 
the association spend large sums of money for rights to important 
literary copies, for creative writers, scenic designers and directors, 
and for the talents of performers in all categories; is that not right 

Mr. Coun. Yes. 

Mr. Prerce. In this connection, it is customary, is it not, for you to 
enter into partnership or profit participation agreements with various 
of the creative people involved, such as owners of story rights, certain 
writers, directors, and producers, and most often, with specific star 
actors ? 

Mr. Conn. Yes. 

Mr. Pierce. Now, what is the chief factor in determining whether 
producers or writers will be given a profit participation by members 
of your association ? 

Mr. Coun. Well, as to a producer or writer, the chief factor is his 
Sateen of a property that we desire to produce, coproduce, or dis- 
tribute. 

As to an actor, it is primarily his ability to attract an audience, in 
other words, his box-office value. 

Mr. Prerce. Let me ask you a few questions about the importance of 
films for television. 

Mr. Keating. You mentioned the talents of the actor. Did you 
mean that if he is talented, he has greater bargaining power ? 

Mr. Conn. I mentioned the box-office standing of an actor rather 
than his talent, and I do not think we should confuse the two. They 
are not necessarily related. Obviously, an actor who has a great fol- 
lowing among the public or who, we believe, has a great following is 
a very desirable acquisition to a program. 
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Mr. Keratine. In other words, if the actor has big box-office appeal, 
he may be able to make a profit participation agreement with your com- 
pany. Otherwise you may tell him, “Well, if you do not want to do 
this for a fixed sum, you can go somewhere else.” 

Mr. Conn. That is correct. An actor, as you recognize, is a unique 
individual quality. While it is true you can recast the part or choose 
another actor, you don’t get what you get with the first actor, and in 
the production of a television series, as in the production of a play or a 
motion picture or any other artistic work using the talents of actors, 
you have an idea in mind of a certain combination of characteristics 
which are best embodied by a particular actor. 

Mr. Kuanme. And usually do you deal with an actor through an 
agent ¢ 

Mr. Conn. That is correct. 

The Cuairman. When you make a distinction between the box- 
oflice value and the talent or artistic value of an actor, which predomi- 
nates in your choice of hiring an actor? 

Mr. Coun. Iam sorry, I didn’t hear your question. 

The Cuatrrman. Which predominates, the artistic talent or the box- 
office value? 

Mr. Coun. Well, as to the bargaining power of an actor, his box- 
office standing improves his bargaining power far more than his talent. 
There are many extremely talented unknown actors who, as a result 
of their lack of being known, have relatively less bargaining power 
than possibly a less talented but better known star. And please don’t 
ask me to name them. ; 

The Cuarrman. Which is the greater inducement for you to hire, 
the box-office value or the artistic value? 

Mr. Conn. Well, I think that—— 

Mr. Keatina. In other words, you are in business for profit. 

Mr. Conn. Any producer tries to get a combination of both, and 
where he can find an equal balance between talent and box office he has 
a chance of a very successful venture. 

The CuarrMan. Suppose an actor has very little artistic value, but 
a great box-office value, what do you do then? You are in business for 
profit, as my colleague on my right has said. 

Mr. Coun. Generally you will find that the actor who has little 
talent and great box office is a temporary phenomenon, while an actor 
with talent and box-office appeal has a chance for more permanence. 

The Cuarrman. Do you have a tendency to hire those who are just 
temporary phenomena / 

Mr. Conn, I think not, speaking for our company alone, because 
we count to a great extent on the long life of our television series, and 
if we were latching on to a temporary phenomenon who eventually 
or in the foreseeable future would have to lose popularity, we would 
not be making a wise investment in the program. 

Mr. Keattnc. Well, you often hire an actor for a short term: it is 
not necessarily a long-time ar ment, is it? 

Mr. Coun. Well, if you are talking about individual shows of an 
anthology nature, such as Stage 7 or the Ford Theater, there you 
engage an actor to perform in a role in.a particular picture or a par- 
ticular program. But even as to that individual program, the pro- 
ducer and distributor hopes that that particular show in that series 
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will have a long-lived value, so that when he, 2, 3, and 4 years later, 
is continually distributing that program, he wants to make sure that 
he has people in it that are still popular with the public. 

On the other hand, in the seule of the series type of programs, 
such as Lassie or Father Knows Best, there the producer is primarily 
concerned with building something that will attain and retain popu- 
larity over a long period of years so that the sales will go on and con- 
tinue to be produced and continue to attract the public, and at some 
time in the future the reruns of that film will have that same or 
greater value than they originally had. 

The Cuamman. Mr. Cohn, would you agree that if your company 
or others similarly situated would give undue emphasis to box-office 
value in hiring actors, you would thereby have a tendency to down- 
grade national artistic value so far as television is concerned ? 

Mr. Conn. Well, to answer that question you have to assume the 
American public has very poor judgment, that they like actors re- 
gardless of their talent. I have great confidence in the taste of the 
American public and believe that in the main the actors who are the 
public’s favorites are also talented, and while I have stated earlier 
that there is not necessarily a connection between talent and box office, 
1 would say in the main there is a general relationship, and very few 
untalented people achieve major box office over any long period of 
time, because the public’s taste is fundamentally sound. 

The Cuarrman. I am glad to get that statement from you, because 
I am one of those who believe that because of the great importance of 
television from an educational, spiritual, and cultural standpoint, that 
there is a responsibility resting on the shoulders of men like yourself 
to pull up the artistic values of the American public rather than to pull 
them down. 

Mr. Coun. I am not so sure I agree with you, Congressman, because 
to do that you are assuming that there are people in the television in- 
dustry who know more than the public about what the public wants. 
I am inclined to feel that the public exhibits its choices and we try to 
gage and anticipate what the tastes of the public will be, and to satisfy 
those tastes. 

The CHatrMan. Do you satisfy then the lowest common denomi- 
nator of the public’s taste ? 

Mr. Conn. I think that the words “lowest common denominator” are 
probably a misnomer. I think you could use “the highest common 
denominator” and mean the same thing. I have great faith in the 
judgment of the public. I believe that is the essence of democracy. 

Mr. Keatine. Mr. Cohn, I am sure that the members of this com- 
mittee do not want to go on record against the public. We share your 
views of the high taste of the public, and I am sure that is a bipartisan 
statement I have made. 

The CuHamoan. Especially at election time. 

Mr. Coun. You state my mind, sir. 

The Cuatrman. proceed, Mr. Pierce. 

Mr. Pisrce. Mr. Cohn, let. me ask you a few questions about the 
importance of films to television. 

Is it your considered judgment that film has become a major part of 
programing for all television broadcasters ? 

Mr. Conn. Yes; it is. 
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Mr. Prerce. Did your association recently make a study to deter- 
mine the proportion of television programing that was on film? 

Mr. Coun. Yes; we did. 

Mr. Prerce. What did that study indicate? 

Mr. Coun. That study indicated that for example Los Angeles, 
Calif., programed 63.6 percent of all of its programs, 63.6 percent of it 
was on film. 

In Phoenix, Ariz., 70 percent of it was on film, and in Atlanta, Ga., 
60 percent was on film. 

In Omaha, Nebr., 51.2 percent was on film and in Altoona, Pa., 58.2 
percent was on film. 

These were picked as samples of the general usage of film through- 
out different types of markets, geographically situated throughout 
the country. 

Mr. Prerce. Would you say that these figures are representative of 
the programing pattern of the country as a whole? 

Mr. Coun. I would. 

The Cuarmman. What is the situation in New York City ? 

Mr. Conn. I don’t have it at my fingertips. 

The Cuarrman. Do any of your colleagues know it? 

Mr. Coun. I would say it was probably right close to that of Los 
Angeles, because it is the same type of market, with 7 stations, 3 
network stations, and 4 independent stations. 

Mr. Materz. In other words, you would say about 63 percent of all 
television programs in New York City are on film. 

Mr. Coun. I would. Now, it is entirely possible that of late, with 
the release of feature pictures in considerable number, this could even 
increase beyond that point. 

Mr. Keratine. Sometimes a program is partly on film and partly 
live; is that right? 

Mr. Conn. Yes. 

Mr. Keattne. I notice that they always have to say it is on film. 
Is that required by an FCC regulation ? 

Mr. Coun. Yes. This is, I believe, a descendant of the days when 
you had to say a radio program was transcribed or live. 

Mr. Keating. What is the rationale behind that? 

Mr. Coun. I hesitate to say. I really don’t know, except that I 
believe that in the early days of radio—and this is a personal hunch— 
there was a kind of deprecation of transcribed programs as against 
live programs, and this feeling has carried over. But the public taste 
does not seem to have indicated that they care particularly or are even 
aware of the fact that a program is live or on film. They are primarily 
interested in whether it is good or bad. 

Mr. Keatine. Yes. 

Mr. Conn. And that can be either way in both cases. 

Mr. Pierce. Is it your opinion that a film is as acceptable to the 
public as so-called live television shows? 

Mr. Coun. Well, I would like to state it in another way. As I 
said, I do not believe the public is at all conscious of whether a pro- 
gram is on film or live, aan I would say that since there is a very larg 
proportion of acceptable film programs on the air that the public 
certainly does not object to a program because it is on film or like a 
program because it is live. They accept or reject a program because 
it is good or bad. 
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Mr. Pierce. Well, are not an unusually high percentage of hit shows 
on TV actually on film? 

Mr. Coun. I do not know what you mean by unusual. I think it 
is a usual number. 

Mr. Prerce. Well, what is the number? Could you give us some 
indication of the percentage ? 

Mr. Conn. Well, we made some studies on that during the months 
of December 1955, January 1956, February 1956, and March 1956, in 
connection with the Neilson ratings, which are a reasonably good 
criterion of the popularity of a program, and we found that anywhere 
from 6 to 8 out of the 10 top programs in those periods were on film. 

Now, I do not consider that unusual. 

Mr. Pierce. Well, I should like to read part of page 6 of your docu- 
ment to the FCC study group. It says: 

We do not therefore contend that film is the best kind of program, but only 
that of all of the different programs available to the public today its favorites 
have been represented by an unusually high percentage of film shows. 

Mr. Conn. Yes. 

Mr. Prerce. From those facts, would you conclude that film pro- 
grams have more than held their own as compared to live programs? 

Mr. Conn. Yes. 

Mr. Prerce. Well, is it true that many of the film produced by mem- 
bers of the association are telecast abroad ? 

Mr. Conn. Yes. 

Mr. Prerce. Is it correct that not only are many of these films being 
telecast in England, Canada, and soon in Australia, but by means of 
dubbing and lip synchronization, many of these films are being shown 
in various parts of Latin America and Europe? 

Mr. Conn. Yes. 

Mr. Prerce. In fact, it is true, is it not, that recently one of the mem- 
ber companies of your association was invited to go behind the Iron 
Curtain to demonstrate American-produced television film programs? 

Mr. Conn. That is correct. 

Mr. Pierce. What company was that? 

Mr. Coun. That was our company. 

Mr. Pierce. What [ron Curtain country was involved? 

Mr. Coun. Czechoslovakia. 

Mr. Prerce. I understand that this request was referred to the 
State Department for advice. As a matter of general interest, I won- 
der if you could tell the committee what action, if any, has been taken 
on this matter? 

Mr. Coun. I do not think any action has been taken yet. As you 
probably read in the newspapers, there is considerable foment goin 
on right now about American film and American-made pictures an 
American television programs being made available behind the Iron 
Curtain. 

Mr. Prerce. It is the opinion of the Association of Television Film 
Producers, is it not, that film, unlike live programing, can become an 
ambassador of good will ? 

Mr. Coun. Yes. 

Mr. Pierce. Now, let me ask you this, Mr. Cohn: Would you sa 
that the members of your association are in direct competition with 
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the television networks in production and distribution of television 
programs ? 

Mr. Conn. I do not know what you mean by direct competition.. 
I think we are in competition with them. 

Mr. Pierce. Well, will you tell this committee just how you are in 
competition with the networks? 

r. Conn. Well, we produce television programs which, in order to 
fulfill their purpose, must be played on the air. Networks produce 
television programs or cause to have television programs produced 
which must achieve the same purpose. 

Mr. Keartine. Did I understand you to say that you have dealt to. 
some extent with the networks? 

Mr. Coun. Oh, yes. 

Mr. Keatrtnc. Do you sell some of your programs to them ? 

Mr. Coun. We deal with them; yes. We eal with them. 

Mr. Maerz. Mr. Cohn, as I understand it, the networks vis-a-vis 
your company occupy a dual capacity : First, they are your competitors 
and to some extent they are your customers; is that right? 

Mr. Conn. That is correct. 

Mr. Pierce. I believe, as Mr. Keating has indicated, some television 
film is sold directly to networks; is that not true? 

Mr. Coun. That is correct. 

Mr. Pierce. Has it been your experience that most of these sales 
are made by producers who are in one way or another affiliated with 
the networks ? 

Mr. Conn. Let me see if I understand your question. 

Mr. Prerce. Let me put it this way: You say that some of your film 
is sold to the networks. 

Mr. Conn. That is correct. 

Mr. Pierce. Now, there is a lot of other film sold to the networks, 
is there not, other than through your company ? 

Mr. Conn. Well, a lot of other film is produced by producers who- 
are producing, to start with, in association with the network. 

Mr. Prerce. All right. Then that answers the question that many 
of these producers are affiliated in one way or another with the net- 
works; isn’t that right? 

Mr. Coun. Yes. Not these producers at this table—not these pro- 
ducers at this table; other producers. 

Mr. Pierce. That is true. 

Mr. Keatine. I am correct, am I not, that the networks have full- 
time producers on their staffs ¢ 

Mr. Conn. I do not believe—and I may be wrong—they have full- 
time film producers on their staffs as employees. 

The CuatrMan. Do they control companies, Mr. Cohn? 

Mr. Conn. I believe they are beginning to do so, however. 

Mr. Prerce. Well, I would like to ask you about one sentence which 
appears at page 35 of the document to the FCC study group: 

Some of these producers work exclusively for a network on an employee- 
employer basis so that the network owns the sum total of their services out- 
right. 

Would not that indicate that they were working directly for the 
network ¢ 

Mr. Conn. Yes. But as I said just now, this is a relatively new 
departure. The National Broadcasting Co., for example, has set up 
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a film-producing subsidiary called California National Productions, 
which will be producing programs for the National Broadcasting Co. 
and I believe that many of the people who will be producing them will 
be employees. 

Mr. Pierce. In addition to this separate corporation idea, where the 
network owns part of the stock in the corporation, it is correct also, 
is it not, that other producers work on a participating basis, that is, 
they have some sort of ie ees ation arrangement or profit- 
sharing arrangement with the network, and the programs play only 
on that particular network at a time fixed by the network? 

Mr. Coun. Yes. 

Mr. Prerce. Could you tell this committee what some of those in- 
stances are? 

Mr. Coun. Yes; I think I could, and I must point out to you that 
I do not have firsthand familiarity with all of the details of the con- 
tract between these two parties, or other parties, and so what I am 
saying is in a sense hearsay, but I think it is reasonably accurate. 

Take an arrangement such as that which the Columbia Broadeast- 
ing System has with the Burns and Allen show or when Desilu Pro- 
ductions for the production of I Love Lucy, and December Bride, 
and shows of that caliber; or relationships such as the American 
Broadcasting Co. has with Lou Edleman, who makes Wyatt Earp and 
Jim Bowie and the Danny Thomas show, and arrangements where 
an independent producing company is affiliated directly with the net- 
work. at is the kind of thing we had reference to there. 

Mr. Materz. What do you mean by “affiliated with the network” ? 

Mr. Coun. Well, you, for example, will find that a producer like 
Lou Edleman, a very competent, successful producer who has a variety 
of production campanies, produces all of his shows in association with 
the American Broadcasting Co., and he has a direct affiliation with the 
American Broadcasting Co. as a supplier of programing for them. 

Mr. Matrerz. By the word affiliation, do you mean that the ABC 
network, for example, has a profit-sharing agreement with Mr. 
Edleman ? 

Mr. Coun. I believe so. 

Mr. Materz. And would you say that the same situation is true as 
between CBS and Desilu Productions ? 

Mr. Coun. I believe so. I believe that CBS owns stock in Desilu 
Productions, although I don’t know this firsthand. I am sure you 
can find it out. 

Mr. Matretz. And to the best of your knowledge, does the same 
situation exist as between CBS and Burns and Allen? 

Mr. Coun. Well, I don’t know whether they own stock in it or what 
the nature of their relationship is, but I know that the Burns and 
Allen show is exclusively a CBS show, and can play as a first-run 
program only on CBS. 

Mr. Matetz. Now, Mr. Cohn, in order to place this in context, the 
advertiser, the company advertising on a network, pays two charges 
to the network; is that not right? 

Mr. Conn. Only in the event that they buy both time and talent 
from the network. 

Mr. Matertz. In other words, the sponsor has to pay two charges; 
first, a time charge for the network. Is that right? 
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Mr. Conn. Yes. 

Mr. Materz. And, secondly, a program charge; is that right? 

Mr. Coun. Yes. 

Mr. Maerz. So, therefore, if the network produces the program, 
the network may make a profit from that production; is that not 
right? 

Mr. Coun. Well, either produce it or own the distribution rights or 
own a share in the profits. 

Mr. Materz. Consequently, the network has two sources of income: 
First, the sale of time on its affiliated stations, and, second, a profit 
from the production itself; is that right? 

Mr. Conn. Well, there is also a third source of profit, and that is 
the profit on distribution. 

Mr. Maerz. You mean subsequent distribution of the film? 

Mr. Coun. Or even on the first distribution. 

Mr. Krarine. On the distribution of the particular film that they 
are showing? 

Mr. Coun. Let’s see if I can explain it this way. 

Mr. Kearine. Let me ask you this: CBS, for mstance, would not 
distribute that film to NBC or some other network, would they ? 

Mr. Conn. No; but it is entirely possible, and I don’t know how 
their arrangements work with their own producers. They may charge 
a distribution fee for the sale of that program to a national advertiser. 
I don’t know that that is true. 

I know in our relations with our independent. producers and in our 
calculations of our own business, it costs us a considerable sum of 
money to run the sales, publicity, exploitation, financing and so forth 
operation of our national sales business, so that in the calculation of 
the recoupment and profits on national sales. we have to take out an 
amount for distribution, and it is possible that the distribution charge 
itself can throw off a profit. 

Now, naturally, when you come to the subsequent sale, and if you 
have the subsequent sales rights to the program as many of the net- 
works do—for example, CBS has the subsequent sales right of I Love 
Lucy—then from the total gross of money that they take in on those 
subsequent sales, they deduct a distribution charge which can be a 
source of profit in itself. 

Mr. Keatrna. What do you mean by subsequent sales? After an I 
Love Lucy program has been shown they cannot sell it again, can they ? 

Mr. Coun. Oh yes. That is one of the very important aspects of 
our business. A subsequent sale is the sale of a television show—in 
some cases when it is finished with its network broadcast and in some 
cases at the same time it is being broadcast on the network—to local 
advertisers, that is the previous year’s product is sold. 

For example, the most obvious one is the show called Dragnet that 
is on NBC. That show has been there for 5 or 6 years. The first 4 
or 5 years of that program are syndicated under the title of Badge 714 
by NBC film sales and sold to local and regional advertisers, not nec- 
essarily on NBC stations and not necessarily even to NBC affiliates. 
It can be sold anywhere. That is what I mean when I talk about sub- 
sequent sales. 

Now, there is another form of that which takes place when a show 
has completed its network run and has been on the air for a year or 
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2 or 3 and goes off the air as a network property. Then those 39, 78, 
117, or 156 films are sold locally by network local sales organizations 
and by our own local sales organizations to local advertisers. ‘That 
is what is known as the rerun program. 

One of my colleagues reminded me of the second type of distribution 
in relation to a show like I Love Lucy, the first run of which was as a 
Monday night show and then the second run or third run ran on Sun- 
day evening or Sunday afternoons on the network, and was sold to an- 
other advertiser. Those were the previous editions of the Lucy show. 

Mr. Preece. A little earlier, Mr. Cohn, you mentioned that a pro- 
ducer and a network may enter into a facilities contract, whereby the 
network brings its own package show into the studio of the producer 
and pays him a fixed fee for stage space, technicians and other facili- 
ties, 1s that correct ? 

Mr. Coun. Yes. 

Mr. Prexce. Will you name for the committee some such pro- 
ducers ? 

Mr. Coun. Producers who make that kind of deals ? 

Mr. Pierce. Yes. 

Mr. Coun. Well, Hal Roach Studios makes those kinds of ar- 
rangements; Desilu makes those kinds of arrangements; McCadden 
Productions makes those kinds of arrangements. 

Mr. Pierce. Is it your understanding that this entire category of 
producers affiliated with networks are engaged in an operation where 
the network retains a profit participation in a resulting film, which 
usually lasts for the lifetime of the film ? 

Mr. Coun. In many cases; yes. 

Mr. Pierce. Furthermore, is it your understanding that if such a 
film ever goes off the network it is usually syndicated as a second-run 
program by the network’s film sales subsidiary ? 

Mr. Conn. That is correct. 

Mr. Prerce. At page 36 of your statement to the FCC study group, 
I should like to read aquotation. Itis: 

The basis for the network profit participation is partly financing, but mainly 
the assurance of a network time period for exhibitions. 

What is the basis for that statement ? 

Mr. Coun. I would like to read it in context, please. 

You see, this has to do with the bargaining power of the networks 
under the highly restricted state of television as it exists in our country 
today. 

Because of the lack of enough statiofis in the country, and certainly 
we have not reached the ideal of a nationwide competitive television 
system—and because within the framework of the shortage of stations 
that exists in the country today, networks have options on large 
amounts of time; they have a very strong bargaining position when it 
comes to acquiring programing. And whenever they acquire program- 
ing, they have a very strong bargaining position, because the producer 
of a program, because of the shortage of stations, has comparatively 
few other outlets for his product. 

The Cuatrman. Will you explain option time? 

Mr. Coun. Well, do you need it explained ? 

The Cuarrman. Yes; I would like to have it explained right at this 
point. 
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Mr. Coun. Option time is the system where a network affiliates 
itself with local stations throughout the country and the stations 
give the network an option on some of its time. When the networks 
exercise this option it gains the right to require the station to play 
the network’s programs in that time. 

The Cuatrman. In other words, the networks have preempted those 
particular hours, and they are, shall I say, the peak hours? 

Mr. Coun. Well, they have options in peak hours and they have 
options, on occasion, in nonpeak hours. 

The CHarrman. What are the peak hours? 

Mr. Conn. Seven-thirty to ten-thirty at night, when people are at 
home, free from work, finished with their dinners, ready for their 
leisure and recreation. 

The Cuarrman. What about Sunday? 

Mr. Conn. And Sundays, earlier, of course, and Saturdays, earlier, 
of course. 

The CuarrmMan. And are there so-called fringe hours? 

Mr. Coun. There are hours later than 10 or 10: 30 at night, earlier 
than 7 or 7: 30 at night, which are the fringe hours. 

The Cuarrman. Do the broadcasting Tatas also have options on 
those fringe hours, for instance ? 

Mr. Conn. They have options on time from 2 to 5 and from 7:30 
to 10. 

Mr. Pierce. However, they often get into those fringe hours, do 
they not ? 

Mr. Conn. Yes. 

Mr. Pierce. Will you explain that? I believe that is what the 
chairman is getting at. 

Mr. Coun. I made a statement that their options go from 7: 30 to 
10. Their options are from 7 : 30 to 10: 30. 

Now, how they do it in the fringe time is comparatively simple. If 
a network schedules an hour long program at 10 o’clock at night, the 
first half hour of which is in option time, the second half hour of 
which is in nonoption time, if the local stations wish to carry that pro- 
gram there is very little point to their carrying it only for the first 
half hour, so that they then schedule it for the full hour, the last half 
hour of which is in nonoption time. 

There is a considerable amount of that, the best example of which 
is the Lux Theater, which now goes on from 10 to 11, and Studio One, 
which is on from 10 to 11, and United States Steel Hour, which is in 
the same position. . 

Mr. Keating. Do they pay more for the first half hour than they 
do for the second ? 

Mr. Conn, I beg your pardon? 

Mr. Keating. Do they pay more for the first half hour than they 
do for the second ? 

Mr. Coun. I do not know. 

Mr. Materz. Mr. Cohn, are you familiar with the fact that CBS 
has taken the position that where a program straddles option time 
that at will not regard any part of that program as being in option 
time ¢ 

Mr. Coun. Yes. 

Mr. Materz. That is correct? 
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Mr. Coun. Yes, That is the position CBS takes. 

Mr. Maerz. Did I understand you to say previously that a net- 
work frequently, as a condition of allowing a program to be broadcast 
over its Facilities, demands a profit participation in the telecasting 
and subsequent rerun rights of that program ? 

Mr. Coun. No; you did not understand me to say that. 

Mr. Maerz. Now, your statement at page 36 reads as follows—— 

Mr. Coun. That is not my statement. That is the group’s state- 
ment. 

Mr. Maerz. And you subscribed to the statement, did you not ? 

Mr. Coun. Yes, I did. I told you in the beginning I subscribed to 
the basic premises, but individual words and individual sentences 
are of the group. 

Mr. Materz. I understand. Now, I would like to again read the 
sentence on page 36: 

The basis for the network profit participation is partly financing, but mainly 
the assurance of a network time period for exhibition. 

Now, are you not in effect stating that the network insists on a profit 
participation in a producer’s program in return for assuring that 
producer that his show will be exhibited over the network ? 

Mr. Coun. Well, I think we said—I think we were talking about the 
producers who were affiliated with the networks at that point in this 
discussion, I think you must recognize this is a matter of bargaining, 
Mr. Maletz. It is a matter of bargaining power. If a producer has 
a4 program that is extremely desirable, that looks as if it will attract 
a lena audience, that looks as if there are a number of people bidding 
for and want to acquire the right to telecast it, the producer-distributor 
sits in a very strong position, where there is a supply of one and a 
demand of several. 

On the other hand, if a producer has a show about which there is 
no great interest and maybe one network is interested in it, there is 
a supply of one and a demand of one and the network can buy another 
if it does not get this one. 

So what we have is an across-the-table bargaining procedure, and 
where the balance of power is equal or in favor of the producer, be- 
cause he has a lot of demand and only a supply of one, he is in a 
position to get better terms for his product. 

Mr. Materz. Let me ask you 1 or 2 further questions on this point. 

Screen Gems has a number of shows which are now being broadcast 
on the networks; is that correct? 

Mr. Coun. I did not hear your question 

Mr. Materz. Would you repeat the question / 

(The question was read by the reporter.) 

Mr. Coun. Screen Gems has a number of shows that are being 
exhibited on the networks; that is correct. 

Mr. Matetz. Is there any instance where the network does not have 
a profit participation in a Screen Gems show ¢ 

Mr. Conn. Oh, yes, many. 

Mr. Maerz. Programs which are being shown on the networks at 
the present time ? 

Mr. Conn. Oh, yes: many. Many of our programs are playing on 
the networks and do not have a profit participation. As a matter of 
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fact, the largest proportion of our programs play on the networks 
without the networks participating. 

Mr. Maerz. Does Screen Gems have any programs which are being 
shown on the networks where the networks do have a profit participa- 
tion ? 

Mr. Coun. Yes. 

Mr. Marerz. And what are those shows? 

Mr. Coun. There are two shows at the moment which are contracted 
for, but which have not yet started playing on the networks in which 
the networks have a profit particpation: One is the film segment of 
Playhouse 90 and the other is a show which we are currently in pro- 
duction with, that has not been scheduled for a specific time period, 
called the George Sanders Mystery Theatre. 

Mr. Materz. Now, in those instances where the network does not 
have a profit participation in a Screen Gems show, is it correct that 
Screen Gems has sold the show directly to a sponsor through an 
advertising agency ? 

Mr. Coun. In some cases. 

Mr. Maerz. Has there ever been an instance where Screen Gems 
licensed the network directly where the network does not have a profit 
participation ? 

Mr. mag Yes; there is. The case of the forthcoming Circus Boy 
on NBC at 7:30 on Sunday night. 

Mr. Maerz. Are you saying that NBC does not have a profit par- 
ticipation in Circus Boy? 

Mr. Coun. That is correct, except for one small area, and that is 
with regard to a small participation in the merchandising rights, but 
that was in return for a specific quid pro quo. 

The Cuatrman. Mr. Cohn, to get back to this matter of option time, 
in the statement of your association before the Network Study Group 
for the FCC, you state on page 11 the following: 

It surely is not and never was the intent of either Congress or the Commission 
to restrict the use of the airlanes, the property of the people of this country, in 


such a way as to give a handful of the country’s advertisers a competitive ad- 
vantage over all the others, but the fact is that this has been the practical result. 


Will you amplify on that, please ? 

Mr. Coun. It is very simple. It goes back again to the shortage of 
television stations. We have described the peak viewing periods dur- 
ing which an advertiser can get the greatest circulation. If you will 
examine the number of television stations that there are in the major 
markets of the country, you will see that for the most part these peak 
viewing periods are occupied by the programs of the Nation’s national 
advertisers. The Nation’s local advertisers and the Nation’s regional 
advertisers in most of the cities of the country, in order to get access 
to the public via the medium of television, have to go into non-peak- 
viewing periods. 

The Cuatrman. That is to the great disadvantage of local adver- 
tisers; isn’t it ? 

Mr. Coun. Very definitely, and regional entities also. 

The CuatrmMan. And regional as well. 

Mr. Keatine. Of course, also, Mr. Cohn 

Mr. Conn. Now, if there were more stations, if there were a situa- 
tion where there were at least 5 or 6 stations in the country in every 
major city and only 3 networks, then the excess of stations over net- 
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works could be used for local advertising and regional advertising to 
compete with national advertising in this peak viewing time. 

The CuarrMan. With respect to the comment you made that I just 
read, where you said it was never the intention of Congress or the Com- 
mission to give that advantage to certain national advertisers, what do 
you want to do about that? 

Mr. Coun. Have the Federal Communications Commission license 
more stations. 

The Cuarrman. In addition thereto, do you think the Federal Com- 
munications Commission should change its rules about option time? 

Mr. Coun. Yes. I think, if you read, as contained in our recom- 
mendations to the Federal Communications Commission, we proposed 
an interim solution until they are able to solve the problem of more 
stations. 

The Cuarrman. In other words, you feel that the rules of the Fed- 
eral Communications Commission, which are many years old, should 
be changed ? 

Mr. Coun. That is correct. 

The Cuarrman. And do you think the rule concerning option time 
should be changed ? 

Mr. Coun. Well, I should like to make it quite clear that the recom- 
mendations we made for the change of the rules as to option time was 
an interim proposal until such time as the basic long-range primary 
need can be solved, which is more stations. 

The Cuatrman. Do you think option time should be prohibited ? 

Mr. Coun. No, sir; we did not ask for option time to be prohibited, 
and we do not. We asked for it to be reduced. 

The CuatrMan. In other words, in your opinion, the change should 
not completely prohibit option time, but merely reduce the amount 
of option time presently available to the networks ? 

Mr. Coun. That is correct. 

The Cuarrman. So that, for example, local firms might be able to 
use those hours ? 

Mr. Conn. That is correct. Or national advertisers who did not 
wish to make use of the tremendous coverage that they had to use in 
the networks. There are many national advertisers who sell their 
products in every market in the country, who feel that they want ad- 
vertising of a greater proportion in specific markets of the country, 
and they go by what we call the national spot route. Unfortunately, 
there is not enough good spot time for them to use this as prominently 
as could be. 

_Now, if this occurred, then we producers and distributors of tele- 
vision programs could supply the needs of both the national spot ad- 
vertisers, the local and regional advertisers, as well as the national 
advertisers whose needs we supply in part now. 

Mr. Keatine. Peak hours are more expensive to buy, are they not? 

Mr. Coun. Oh, they are more expensive, whether you buy them 
locally or whether you buy them nationally. . 

Mr. Kratina. Now, by and large, the national advertiser would 
have more money to spend on television programs than the local con- 
cern; isn’t that true? 

Mr. Coun. Well, he has more money to spend because he has more 
coverage, but a local advertiser will pay proportionately for the same 
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amount of circulation as a national advertiser will, from all of the 
experience we have had. For example, an advertisment in, let us say, 
Boston, Mass.—let’s take a local advertiser in Boston, Mass., or a 
regional advertiser, a very good one, the Hood Milk Co. If they 
could buy peak viewing time in Boston, they would pay proportion- 
ately for Boston’s peak viewing time a higher price than 4 would 
pay for mit oe viewing periods, and the difference between what they 
would pay for peak time is proportionate to what, let’s say, a national 
competitive milk company, Borden’s, would pay for peak network 
time as compared to nonpeak network time, 

Mr. Kratine. Is there a great demand on the part of local adver- 
tisers throughout the country for peak time which they are not able 
to procure under the option-time rule? 

Mr. Coun. There is a tremendous demand for peak viewing time 
by local and regional advertisers throughout the country, and there 
is a demand for good programing that will compete with network 
programing in quality. 

Let me say just one more thing with regard to the expense of peak 
viewing periods as against nonpeak viewing periods, Although they 
cost more, they also return more, so that the basic yardstick of what 
an advertiser buys, which is cost per thousand, may be cheaper in a 
peak viewing period than in a nonpeak viewing period. 

The CuatrmMan. Would you say that this system of allowing the 
chains to have option time militates against the free-enterprise sys- 
tem in the sense that small entities in local and regional communities 
are placed at a disadvantage since they get little chance to get on tele- 
vision during the peak hours? 

Mr. Coun. I am trying to think. It is a fairly complicated social, 
economic, political, and legal question, as I can see it. It takes in a lot 
of variants | am not familiar with. I would say in the main, under 
the existing status of the broadcasting business, with its tremendous 
shortage of stations, local and regional advertisers do not have equal 
access to the public’s attention. 

The Cuarrman. Proceed. 

Mr. Kratine. Do political broadcasts take place during the peak 
hours very much ? 

Mr. Coun. For the most part they do. The political broadcasts, 
if the politician getting the time knows enough about it, and they are 
usually now advised by various strong advertising agencies, on the 
whys and wherefores of good television purchases. 

Mr. Keating. Well, when Mr. Celler takes the Borden Co. off the 
air for one of his broadcasts, what arrangement is made with them 
to go off theair? Do they do it willingly ¢ 

Mr. Conn. I am not sure I understand your question. 

The Cuarrman. I do not understand the question, either. 

Mr. Keatrnc. When a political broadcast goes on the air in the 
peak hours, in the place of, let’s say, the Borden Co., how do they 
get the Borden Co. to agree to that ? 
~ Mr. Conn. Well, during the periods when the broadcasters know 
that there is apt to be a demand for political broadcasts, they arrange 
their time sales contracts with advertisers to permit preemption by 
political broadcasts. 
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Mr. Keattne. Do they charge the political campaign committee the 
same that they would change Borden? 

Mr. Coun. I do not know. That is not my business. 

Mr. Keatine. We will try to find out about that. 

The Cuarrman. They probably charge Democrats and not the Re- 
publicans. [ Laughter. | 

Mr. KeatIne. They charge the Republicans too much. They ought 
not to charge as much as tl! 1ey do the Borden Co., because when the 
Republicans present their program they are performing a great pub- 
lic service. fh aeaiee.| 

The CuatrmMan. To whom? 

Mr. Keratina. To the public. 

Mr. Pierce. Mr. Cohn, are the members of your association affili- 
ated with the networks in any way? 

Mr. Conn. Well, “affiliated” is a kind of a loose word. We are not 
affiliated in terms of any permanent or continuing relationship, other 
than relates to individual programs which we may have sold. 

Mr. Prerce. Well, you are, are you not, independent producer- 
distributors ? 

Mr. Conn. That is right. 

Mr. Pierce. In fact, only a small portion of your production is sold 
directly to a network ? 

Mr. Conn. That is correct. 

Mr. Pierce. How much of your production is sold directly to net- 
works? 

Mr. Coun. Well, in the case of Screen Gems only 3 of our 10 net- 
work series are sold directly to the networks. 

Mr. Prerce. May I have the answer from the other members—— 

Mr. Keatinea. Before you get the answers-—— 

Mr. Coun. A correction. Four of our programs. 

Mr. Keating. You said four of your so-called net work series are sold 
tonetworks. I do not understand. 

Mr. Coun. Well, I will try to explain it to you. We can sell a pro- 
gram directly to a national advertiser, such as the contract we have 
with the Wonder Co., who make Ovaltine. It is a contract directly 
between that advertiser and ourselves. We deliver the film to him. 
He or his advertising agency buys time from a network, and the net- 
work puts that show on the air for that advertiser. 

A somewhat more normal variation of that is where we sell a show 
to an advertising agency acting as agent for a national advertiser, and 
then that advertising agency, acting as an agent for a national ad- 
vertiser, also buys the time from the network and puts the show on, 
and instructs us to deliver the program either to the advertising agency 
or to the network on their behalf. 

So that is the way we get a prograin on the network — having 
a direct relationship with the network. In those particular cases the 
network only sells time and a certain number of mechanical oa physi- 

cal facilities. 

Then there is the third thing which we have been investigating in 
some further detail here this morning, where we contract directly with 
the network to supply the program to the network and the network in 
turn sells both time and talent to the advertiser. 
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Mr. Marerz. How many programs in the latter category do you 
have? 

Mr. Coun. I said four. 

Mr. Maerz. Network series which you have sold directly to the 
networks? 

Mr. Coun. That is correct. 

Mr. Maerz. What are those four ? 

Mr. Conn. The four are Circus Boy, which is sold to NBC; Play- 
house 90, the film portions thereof, which is sold to CBS; Cowboy 
Theater 

Mr. Materz. On Playhouse 90, does CBS have profit participation ? 

Mr. Coun. Yes. I stated they did earlier. 

Cowboy Theater, which is a forthcoming Saturday afternoon pro- 
gram which will be shown on NBC. 

Mr. Matrrz. Does NBC have profit participation in that show? 

Mr. Coun. No. 

And the George Sanders Mystery Theater, which is contracted for 
delivery to NBC. 

Mr. Maerz. Does NBC have a profit participation in Mystery 
Theater ? 

Mr. Coun. Yes. 

Mr. Maerz. And it is your testimony that the network does not have 
a profit participation with Screen Gems in Circus Boy ? 

Mr. Coun. Except as I described with regard to merchandising 
income. 

Mr. Materz. I would like to show you this contract between Screen 
Gems and the network with respect to Circus Boy, and ask you to ex- 
amine paragraph 12 [handing document to Mr. Cohn]. 

That paragraph is entitled “Profit Sharing.” 

Mr. Coun. This has to do with a completely different thing. 

Mr. Maerz. I wonder if you would explain to the committee just 
what it means? It is a very complicated and confusing paragraph. 

Mr. Coun. Well, I wish you would tell my lawyers that. That is 
the way they write them. 

This has to do with what we consider to be a very advantageous 
clause in the contract for us. We sell the program to the network for 
a specific price. In the event the network succeeds in selling that 
program to an advertiser for a higher price, we share in the net- 
work’s profit. 

Mr. Maerz. In the sale of time? 

Mr. Coun. The price of the program at which they sell it. They 
do not share in our profits; we share in their profits, and I commend 
that practice to anybody who can get it. But they share in none of 
our profits. Our profits would be defined as the difference between the 
cost of production, the cost of distribution, and the income we would 
receive. 

Mr. Matrrz. Now then, you sold Circus Boy to the network. Did 
your sales price include a profit to Screen Gems, or did the price you 
Pe from the network cover only the production cost of Screen 

ems { 

Mr. Coun. The price that we sold the show for was the best deal 
we could make and at the time it looked as if it might be a very profit- 
able sale from that one deal alone. As we have been getting into the 
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production of the program itself costs have been somewhat higher 
than we had anticipated, and while it will not be an unprofitable 
venture or a loss venture, at present, unless the negative costs of the 
show are brought down over the average of the year, it will probably 
amount to about a break-even yield for us as far as the NBC sale is 
concerned, and we will have to look to the foreign sales and the sub- 
sequent residual sales which I have described earlier for our source 
of profit. T sraialé, 

Mr. Maerz. Does the network have any participation in the 
subsequent residual sales of Circus Boy ? 

Mr. Conn. None whatsoever. 

Mr. Maerz. What is the network’s profit participation in Play- 
house 90 ¢ 

Mr. Coun. Fifty percent. \ 

Mr. Maerz. And what is the network’s profit participation in 
Mystery Theater ? 

Mr. Coun. Twenty-five percent of the sales in the United States 
and Canada. They share in none of the profits resulting from sales 
outside of the United States and Canada. 

Mr. Maerz. With respect to Playhouse 90, does the network share 
in rerun rights ? 

Mr. Conn. What do you mean by sharing—— 

Mr. Maerz. The profits from rerun rights. 

Mr. Coun. The profits that come from rerun rights they will share 
50 percent. 

Mr. Matetz. Is that also true with respect to Mystery Theater? 

Mr. Coun. They share in the profits of rerun rights in the United 
States and Canada. 

Mr. Materz. Now when you sell a film to a local television station, 
does that station ever get profit participation in rerun rights? 

Mr. Coun. No. 

Mr. Materz. Why do you have one rule for the networks and an- 
other rule for the stations? 

sg Coun. We do not have rules. There are no such things as 
rules. 

Mr. Maerz. Why is there one pattern for the networks—— 

Mr. Coun. This is business. You sit down and you negotiate freely 
and openly at a table, and it should be fairly obvious where bargaining 
power is strong you make the best deal you can, and where your bar- 
gaining power is weaker you make a lesser deal, and in the case of the 
sale to a local station, the contribution that he makes, his bargaining 
power with regard to that is very small in terms of his being able to 
offer or have as a condition of sale that he would present. 

Mr. Matrrz. Now, does Columbia Pictures sell films throughout the 
country ? 

Mr. Coun. That is correct. 

Mr. Matetz. Do you know of any instance where a theater to which 
Columbia Pictures has sold a film has secured a profit participation in 
rerun rights of that film? 

Mr. Coun. Well, I should not put myself in the position of speaking 
for Columbia Pictures, but I would guess not. 

Mr. Materz. In other words, it is rather unusual, is it not, for a 
licensee of a television-film producer to get profit participation in 
rerun rights? 
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Mr. Coun. Unusual? 

Mr. Maerz. Yes. 

Mr. Conn. I do not think it is unusual. I think it is very common- 
place; there is a great deal of it. 

Mr. Maerz. In what area? 

Mr. Coun. A great deal of networks receiving a profit—very un- 
usual for stations ? 

Mr. Materz. For stations. 

Mr. Coun. I misunderstood your question. It is very unusual for 
a station to get a profit participation. 

Mr. Maerz. But not unusual for the networks; is that your point? 

Mr. Conn. You see, one point that should be made is that an indi- 
vidual station rarely pays you more than, well, I would guess from 
one-tenth of 1 percent up to maybe 3 or 4 percent of the total which 
you will get. 

Mr. Materz. I was applying a similar analogy to the motion-picture 
business, and you indicated, did you not, that it is not usual in the 
motion-picture business for a theater which is an exhibitor like a net- 
work, to get profit participation on rerun rights ? 

Mr. Coun. I would like to point something else out, that the con- 
struction of theaters and nationwide competitive theater systems is not 
controlled by any Government body, as a consequence of which any- 
where a man wants to build a theater and has the money to do it and can 
comply with the public safety, building rules, zoning rules, he is free 
to open the theater. As a consequence, there is a nationwide competi- 
tive systems of theatrical exhibition, and as to building television sta- 
tions, this is controlled by the Federal Communications Commission. 

Mr. Materz. Are networks controlled by the Federal Communica- 
tions Commission under the law? 

Mr. Coun. They are controlled, as I understand it, through their 
licenses on their owned and operated stations, and also by virtue of the 
chain-broadeasting regulations. 

The CHarrmMan. Excuse me just a minute, Mr. Cohn. You say 
that the FCC controls the chains by regulation. 

Mr. Conn. The chain-broadecasting relations are a part of the pro- 
cedure of the Federal Communications Commission; are they not? 
And the Commission also has the right of some kind of approval and 
control over the affiliation contracts between networks and individual 
stations. 

The CHairmMan. Is not that only an indirect control by virtue of the 
fact that the Federal Communications Commission only exercises con- 
trol over the stations that may be affiliated with the chain ? 

Mr. Coun. That is right. 

The CuHarman. There is no direct regulation governing chain 
broadcasting except as there may be regulation over individual sta- 
tions ? 

Mr. Coun. That is right. 

Mr. Prerce. I think I asked this question a little earlier. I said, 
“How much of your production is sold directly to a network,” and you 
indicated what it was for Screen Gems. I would like to know what it is 
for ZIV, TPA, and Official Films. 

Mr. Riex. Speaking for ZIV, we have sold no shows whatsoever to 
networks to run on networks. 
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Mr. Prerce. TPA? 

Mr. SruterMAn. Michael Sillerman, TPA. In our case, no sales 
were made by TPA directly to any of the networks. 

Mr. Maerz. Excuse me. As far as TPA is concerned, does it have 
contracts with advertising agencies, which in turn sell TPA programs 
to the networks ? 

Mr. SrmterMan. In the case of network exhibition, that is true. 

Mr. Materz. How many films does TPA now have being exhibited 
on the networks? 

Mr. Sutterman. TPA has four programs being shown on the net- 
work, 

Mr. Preece. Official Films? 

Mr. Jarre. Herb Jaffe, Official Films. We have sold 114 programs. 

Mr. Keatrine. One and a half programs? 

Mr. Prerce. What is the half? 

Mr. Keatina. We are from the country. You have got to explain 
that. 

Mr. Jarre. We have a program on CBS called Adventures of Robin 
Hood. We sold this show to Johnson & Johnson, who desired to spon- 
sor the exhibition of the program only every other week. They sought 
a time slot on CBS. CBS thereupon, getting Johnson & Johnson’s 
order for every-other-week broadcast of Robin Hood, purchased the 
remaining half, and thereupon resold it to the Wildroot Co., so that. 
our contract on Robin Hood is divided in half directly to Johnson & 
Johnson, and the remaining portion to CBS, which in turn has a con- 
tract with the Wildroot Co. 

Mr. Levin. Mr. Chairman, please, I ask to be heard. My name is 
Harry Levin, and I stand here to ask for justice. I have positive 
proof; I believe there is collusion, conspiracy 

The Cuarrman. Mr. Levin, just a minute, please. We will be very 
happy to hear you if you will submit your name to the counsel and 
indicate exactly what you care to submit. We do not want to forestall 
anybody, but we cannot allow any interruptions of this sort. Please 
do not do that again. 

Mr. Levin. Yes, sir. 

Mr. Pierce. Does Official Films have any sort of profit participation 
in connection with a network contract ¢ 

Mr. Jarre. On the Robin Hood show, no; on the other show, we do, 
on NBC. 

Mr. Materz. What is the amount of that participation ? 

Mr. Jarre. Twenty-five percent. 

Mr. Pierce. For the most part, I take it that when members of your 
association have shows exhibited on the network, they are really done 
through a sponsor, rather than directly through the network itself? 

Mr. Jarre. Are you addressing it to Official Films? 

Mr. Prerce. I will ask Mr. Cohn. 

Mr. Coun. Well, ZIV has one show playing on the network not sold 
to a network. Screen Gems has 10 shows playing on the network, of 
which 4 are sold to the networks. Official Films has 114 shows sold 
to networks, out of 3. So that, then, is 50 percent, 40 percent, zero per- 
cent, and TPA has 4 network shows of which none are sold to the net- 
work, so it is about, roughly, somewhere between 25 and 50 percent of 
all our programs running on networks are sold to networks. 
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Mr. Prerce. Will you describe for the committee the process of sell- 
ing a film to a sponsor for network distribution ? 

Mr. Coun. Yes. Normally a pilot film is made, sometimes more 
than 1—3 or 4. These are exhibited, usually in 16-millimeter print 
form, to theadvertising agencies of the national advertisers, and when 
one strikes their fancy they sit down and try to work out the bare out- 
lines of the terms of the sale that the distributor is interested in mak- 
ing, and if they are more serious, they usually ask for a 24- or 48-hour 
x ion, or a week’s option, so that they can present the show to their 
client, and not have the danger of having it sold out from under them 
to another advertiser during the time that it takes for them to make 
the presentation to their client. 

They then make the presentation to their client; the client either ap- 
proves or rejects the show. Then they have to go either themselves or 
with us to the networks to get the networks’ approval of the show, and 
if all of those things proceed affirmatively, they then sit down and give 
us an order for the show, and then we work out the actual terms of the 
contract. 

Mr. Pierce. Now, in addition to having a profit participation in 
many programs, the networks are in the programing business them- 
selves; is that not correct? 

Mr. Coun. Yes. 

Mr. Prerce. Has it been your experience that any network has given 
reference to a network-produced show or a show in which the network 
as a profit participation, over a show in which the network has no 

financial interest ? 

Mr. Conn. Well, that is a difficult question to answer, because you 
ask me to poll the subjective reactions of the people in the networks 
who make the decisions in order to answer. 

The networks have the responsibility to determine what will play on 
their network. Now this is, in essence, a kind of public trust that 
they get, directly insofar as their owned and operated stations are 
concerned, and indirectly insofar as their affiliation contracts are con- 
cerned, and they are responsible for what plays on their network. 
When they accept or reject the show, they do so on whatever grounds 
that they choose to do so. 

It would be very presumptuous of me to say that they give prefer- 
ence to their own shows over our shows, although in some individual 
cases we suspect that they might, and for the most part we think they 
are operating in as good faith as they know how. 

The CuarrMan. You were not so tender in your criticisms in other 
parts of your statement with reference to the exercise of what the 
chain broadcasting companies deem to be in the public interest. In 
your statement you characterized them in a rather severe way. 

You said, for example: 

The American public is being denied the opportunity to receive the wide choice 
of television programs that should be made available to it and that it is entitled 
to. Instead of that, network officials—— 

Mr. Coun. Where is that, sir? 

The Cuarrman. It is on page 30. 

Instead of that, network officials sitting in New York, rather than in the 


localities where the viewing public has differing and varying tastes, determin- 
ing just what the public shall see and just what it shall not see. We believe—— 
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Mr. Coun. That is right. Let me make a point with regard to that 
statement. Let me amplify. 

If there were enough television stations in the United States so that 
there would be 2 or 3 more in every major center than there are net- 
works 

Mr. Keating. Like there are in New York City? 

Mr. Coun. Like there are in New York, but you cannot have isolated 
examples of it. The problem is, you have to go through the narrowest 
part of the bottleneck. If in the event a network chose to mariana 
a program coming from a nonnetwork source, the producer and dis- 
tributor of that program may have access to the ‘adlependiant stations 
but there are not enough markets with such independent stations. 

The Cuarrman. I think you go a little further than that in your 
statement. I did not finish it. 

Instead of that, network officials sitting in New York rather than in localities 
where the viewing public has differing and varying tastes are determining just 


what the public shall see and just what it shall not see. We believe that the 
abolition of artificial restrictions brings about free competition. 


You are going beyond the need for more stations. 

Mr. Conn. It has nothing to do with discrimination. It has to do 
with the artificial restrictions. The artificial restrictions are the 
shortage of television stations. 

The Cuarrman. Who is responsible for those artificial restrictions? 

Mr. Coun. The Federal Communications Commission. 

The CHarrman. Then your criticism is against the Federal Com- 
munications Commission ? 

Mr. Coun. I beg your pardon? 

The Cuarrman. Is your criticism against the FCC and not against 
the chains? 

Mr. Coun. The bulk of our criticism is because the shortage is 
due to the Federal Communications Commission’s failure to license 
enough stations, and while there is a shortage of stations, they are 
making it possible for there to be too much option time. 

The Cuarrman. I read your statement very carefully and it goes 
beyond the need for more stations. You direct considerable criti- 
cism against the chain companies in the operation of their affiliated 
stations. 

Here is your summary on page 46: 

The networks are exercising an increasing monopoly power over the entire 
field of television, which is slowly blocking off independent operations from an 
opportunity to compete. 

Mr. Conn. Right. Now, how do you cure that? We propose to 
cure that by licensing more stations. 

The Cuarrman. Just let me read further. I agree wholeheartedly 
with you that more stations would be a very great help. My state- 
ment now is directed to what you said in your statement where you 
go beyond the need for more stations, and complain about the nature 
of the operations of the chain broadcasting companies. 

Let me read: 

Under the circumstances, it is no wonder that independent producer-distribu- 
tors have only on very rare occasions been able to sell a program directly to a 


network. Occasionally one of the networks will approach an independent 
producer when it hears that he has developed an outstanding series, and will 
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show an interest in purchasing the rights of the series. These arrangements 
are rarely consummated, because of the conditions demanded by the networks. 

Here are a few of them: In return for paying for exhibiting the program in 
a choice time spot on the network, which payments are sure of recoupment 
by the network, the networks require a profit participation in the program 
perpetually, long after it has ceased to play on that network. 

The amount of these requested profit participations vary from 25 to 50 per- 
cent. As we have shown before, we have more than likely already given 
profit participations to the talent who contribute to the making of our pro- 
gram. This kind of demand, if accepted, can put us in a position of ending 
up with as little as no part of the profits of the program. 

Now, that is only one of many criticisms you offer against the 
operation of the chains. I can go through this and pick out many 
more. 

Mr. Coun. Well, Congressman, let me see if I can give you a general 
picture of what we were talking about. 

The CuHatrman. Excuse me. What you are trying to do now is to 
place the difficulty almost solely on the fact that there are too few 
stations. That is highly important, there is no doubt about that. 
Perhaps much of the difficulty would be solved if we had more sta- 
tions, but you have gone beyond that. 

Now, you are partly tempering your remarks here this morning. 
You may have reasons for it; I do not know. 

Mr. Comm, I do not believe there is any inconsistency between what 
we are saying here and what we said before, if you will let me explain. 

The point and the conclusion that we drew in our discussion before 
the Network Study Group of the Federal Communications Commis- 
sion was that there was a long-range, basic, deep-seated fault which 
blocked the establishment of a nationwide competitive television sys- 
tem, the shortage of stations. 

We stated quite frankly that the long-range basic evils had to be 
cured by increasing the number of stations to beyond the number of 
networks in every major market of the United States, and then we 
went on to say that in the meanwhile, while there was this shortage 
of stations and until the technical problems could be solved which 
would permit this long-range, ideal state, the amount of option time 
in peak viewing periods that the networks had should be reduced, so 
as to give the public, the local advertisers, the regional advertisers, and 
the independent producers a chance to have alternatives. 

The public would then have an opportunity to see programs coming 
from a variety of sources, and also to become aware of goods and serv- 
ices being offered to them from a wider variety of sources. 

The CHatrman. Let me read some additional criticisms that you 
direct at the chains. This is on page 44 of your statement: 

We are not saying that a network should not be allowed to exercise its discretion 
and judgment in the selection of programs that it sends to its owned and operated 
stations and to its affiliates, but we do say that such discretion and judgment 
should be exercised only in the public interest and it should not be colored, 
whether consciously or unconsciously, by a private profit interest. The operation 
of a network, in view of the responsibilities delegated to it by the licensees is in 
a true sense a public trust. We leave it to your judgment whether it can be 
exercised as such by men— 


that is, the public trust— 


no matter how high their standing and how confirmed their integrity, who must 
have a conflict of interest in the result. 
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Now that is certainly going far beyond the question of the dearth 
of stations. And in other parts of your statement you draw a parallel 
between the motion picture antitrust suit, where Paramount was com- 
pelled to divorce itself of theaters and the production and distribution 
of programs by the chain broadcasters. You offer an anology to indi- 
cate that maybe something should be done against the broadcasting 

companies by the Department of Justice; that they should follow the 
pattern laid down with reference to the motion-picture industry. 

Now those are the items that I am calling to your attention. It may 
be in the interval something has happened to cause you to soften your 
attitude. 

Mr. Coun. Nothing has happened. We have not softened our atti- 
tude. Our attitude is exactly the same. 

The Cuarrman. Do you think that the Department of Justice shouid 
force the networks to give up subsidiaries which are engaged in the 
manufacture of films? 

Mr. Coun. We have never said that and we do not say that now. 
We have never advocated the divorcement from the networks of their 

right to produce television programs, whether they be live or film. 

“Mr. Keatine. I gather from the statement of the chairman that you 
had made such a statement. 

The Cuarrman. He makes the analogy. 

Mr. Coun. The chairman, I think, has drawn an erroneous inference 
from our presentation to the study group, when he says we gave an 
historical analogy in another industry closely related to this, and 
said, “This is the w ay this was solved in that industry.” We did not 
propose that it be solved in this industry that way We proposed that 
it be solved in this industry by another pair of re emedies, a long-range 
remedy and « short-range remedy. 

Mr. Keatine. Do you think the two industries are parallel ¢ 

Mr. Coun. They are not precisely parallel; they are very much 
related and they have very many points of similarity, and insofar as 
they do have points of similarity, things that have happened in one 
industry can be used as background to understand or approach things 
that happened in the other industry. But there is no law of business, 
law of economics, that makes it necessary to follow the pattern of 
one industry in the other , and without getting into it, there is no 
unanimity of opinion that the solution in the motion- picture industry 

was the best one. There may have been other solutions. 

The Cuamman. Mr. Cohn, I do not want it to be inferred that I 
am offering remedies myself. I have merely repeated here what you 
said in this statement. 

Now with reference to the analogy of the motion-picture industry, 
among the remedies under the title “What To Do About the Problem,” 
on page 59, your group says: 

A second solution is to require the networks to divest themselves of program 
control. Under the present system the point is made that the networks in de- 
ciding whether to purchase a program from an outside source have a conflict 
of interest. Their obligation is to provide the best possible programing; their 
financial interest may impel them to choose the program which they own or in 
whose profits they participate. Their choice of the best programs would un- 
doubtedly be much more frequent if they did not have a financial stake in pro- 
grams to be broadcast, and independent program sources would be strengthened 
since the networks would have the incentive to choose the best possible program 
without regard to the company that owned it. 
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Now those observations are similar to the observations that were ad- 
vanced by the Government in the Paramount Pictures case. 

Mr. Coun. No, sir; we did not advocate those solutions in this par- 
ticular situation. We were recapping there the solutions that have 
been advanced by others, because there have been a great number of 
»eople who have been investigating this problem for some time. Yours 
is the fourth Government group that we know of that has been doing 
this, and the previous Government groups that have participated in 
this problem, together with trade papers, magazines, and all sorts of 
advocates of how to cure the problem, and we have stated very clearly 
that other persons who have been concerned with the problems we 
have discussed have made several recommendations as to how to solve 
the problems in the television industry. 

One solution—not our solution; not advocated by us—calls for the 
complete abolition of option time, and then we describe what these 
advocates of this solution have used as arguments for doing so, and 
what their version of the benefits would be. 

A second solution which has been discussed is to require the net- 
works to divest themselves of program control. This was a second 
solution advocated by other groups who appeared. 

The Cuamman. I take it hen you do not advocate that ? 

Mr. Conn. That is correct; and we clearly stated that we did not. 
We said, “May we also suggest for your consideration a third solution,” 
and this is where we sald and this is our position, and this is what 
we deem will be of great benefit to the public of the United States and 
to the business of the United States. 

Mr. Pierce. Mr. Cohn, I should like to read-—— 

Mr. Conn. Won’t you let me finish? 

Mr. Prerce. Certainly. I thought you had. 

Mr. Coun. Our suggestion proceeds on the assumption that net- 
work a time may perform a useful function if it is properly 
limited. 

First, we recommend that the number of hours under option should 
be reduced. While we are not dogmatic about the specific number to 
be allowed, we believe that 114 hours in each of the segments of the 
broadcast day, as defined in the Commission’s rules, is generous. 

Our second suggestion is to limit the number of hours of programs 
that a station may accept from a network, option time and station 
time combined. 

Now without taking a great deal of your time, these are the princi- 
ples which we advocated, which have been publicized, which have 
been given to the press, which have appeared, and which is the posi- 
tion of this organization and of the companies that are in the organi- 
zation. 

Mr. Prerce. Are you finished now, Mr. Cohn? 

Mr. Coun. Yes. 

Mr. Pierce. I should like to read you a statement that appears on 
page 39 of that document you have just been reading relevant to a sit- 
uation where an independent producer has sold a film series to a spon- 
sor, and I quote: 

Then either the advertiser, his agency, the independent distributor, or perhaps 
a combination of all three go to the network to seek its approval. If the network 
has had a program of its own in mind the approval is most difficult to obtain, 
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nay, frequently impossible, using its power to approve or disapprove on the 
grounds of public interest, or “our concept of what kind of a show this time 
period should contain.” The network can and does refuse to accept the program 
of the independent, usually at the same time stating its willingness to accept 
another show in which, by a strange coincidence, it has a profit participation. 
These would be idle statements were there not many instances in our files to 
back them up. 

Now, do you recall that statement ? 

Mr. Coun. Very clearly. 

Mr. Pierce. Is that an accurate statement ? 

Mr. Coun. I believe it is, in the main, accurate. 

Mr. Pierce. Is your experience with CBS in connection with a film 
series called You Can’t Take It With You, one such instance? 

Mr. Coun. I believe it is. 

Mr. Prerce. Is it true that in the spring of 1955 Screen Gems com- 
pleted the initial program of a series based on George S. Kaufman 
and Moss Hart’s Pulitzer prize play and academy-award winning 
motion picture entitled “You Can’t Take It With You”? 

Mr. Coun. Right. 

Mr. Prerce. And did Screen Gems find that the best prospect for 
this show was Carter Products, whose advertising agency was Sulli- 
van, Stauffer, Colwell & Bayles? 

Mr. Coun. I would like to say it was the best prospect under the 
existing state of television broadcasting. 

Mr. Prerce. Is it true that Carter Products at that time had been 
sponsoring a program over CBS called “Meet Millie,” on Tuesday 
nights at 9 p. m.? 

Mr. Conn. Yes. 

Mr. Keating. That “Meet Millie” is in quotes? 

Mr. Prerce. That is right. That is the name of the program. 

Did it come to your attention that Carter Products was quite satis- 
fied with Meet Millie but had been notified by CBS that it had to go? 

Mr. Coun. That is right. 

Mr. Prerce. Did it also come to your attention that Carter Products’ 
advertising agency had complained about this decision to the network 
to no avail ? 

Mr. Conn. Yes. 

Mr. Pierce. Did this mean that Carter Products and its advertising 
agency were free to bring in another program for consideration by 
CBS? 

Mr. Coun. They were so told. 

Mr. Prerce. Was it reported to you that CBS had other ideas, be- 
cause at that time it was planning a new program entitled “Joe and 
Mabel” which it was willing to put into this time period ? 

Mr. Conn. Yes, sir. 

Mr. Pierce. Was Joe and Mabel to be produced by CBS? 

Mr. Coun. It was to be produced by a producer who had some kind 
of an arrangement with CBS. 

Mr. Pierce. You mean a profit-participation arrangement ? 

Mr. Coun. I believe they did. 

Mr. Pierce. Did Carter Products see You Can’t Take It With You 
and thereafter negotiate a deal with Screen Gems subject to network 
approval ¢ 
Mr. Conn. They did. 
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Mr. Pierce. Is it a fact that after CBS officials saw the film in New 
York, the president of CBS Television, Mr. Von Volkenberg, told 
Carter’s advertising agency that the program was unacceptable to 
CBS? 

Mr. Conn. I believe he did. 

Mr. Pierce. Is it true that that same afternoon, after this opinion 
was given, a wire came in to the home offices of Screen Gems, in New 
York, stating that Mr. Hubbell Robinson, Jr., the CBS vice president 
in charge of programing, at that time visiting the west coast, had made 
a request to see the film at the studio of the producer ? 

Mr. Conn. That is correct. 

Mr. Pierce. Is this a correct analysis of the situation: CBS had 
made up its mind and had announced its decision and then its pro- 
graming expert wanted to look at the film ? 

Mr. Conn. That is what we believe happened in that particular 
instance. 

Mr. Pierce. After viewing the film did Mr. Robinson agree with 
Mr. Von Volkenberg that the film was not acceptable to CBS? 

Mr. Conn. That is what we were informed. 

Mr. Prercr. Subsequent to that did Mr. Stauffer of Carter’s adver- 
tising agency request extra copies of the film strips to show the series 
to the network to get CBS to change its mind ? 

Mr. Conn. To the best of my knowledge; yes. 

Mr. Prerce. Was this to any avail ? 

Mr. Conn. No. 

Mr. Prerce. Did Mr. Stauffer call for a meeting with Screen Gems 
and state that he and his client wanted Meet Millie to go over CBS 
but i they could not have that they wanted You Can’t Take It With 
You? 

Mr. Coun. That is correct. 

Mr. Prerce. Did CBS refuse to accept either Meet Millie or You 
Can’t Take It With You and offer Carter Products the CBS program 
Joe and Mabel ? 

Mr. Coun. They offered them Joe and Mabel and said they could 
bring in another show if they wished. 

Mr. Pierce. Did Screen Gems try to get CBS to accept You Can’t 
Take It With You? 

Mr. Coun. Very hard. 

Mr. Pierce. Did the general manager of Screen Gems and other 
officials meet with Dr. Stanton, president of CBS, and Mr. Von 
Volkenberg, president of CBS Television, and urge CBS to accept 
You Can’t T: Kee It With You? 

Mr. Conn. We certainly did. 

Mr. Pierce. Is it a fact that CBS, exercising its prerogative as the 
sole arbiter of what was to appear on its network, felt that You 
Can’t Take It With You was not proper programing for this time? 

Mr. Conn. That is correct. 

Mr. Prerce. But CBS did think, did they not, that Joe and Mabel, 
its own property, was satisfactory ¢ 

Mr. Coun. That is correct. 

Mr. Pirrce. Now, subsequently did the president of Screen Gems’ 
parent company, Columbia Pictures Corp., and the operating head of 
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its studios call upon Dr. Stanton to request reconsideration of his 
decision ? 

Mr. Conn. That is correct. 

Mr. Pierce. What was Dr. Stanton’s answer ? 

Mr. Coun. Stanton answered that they were still of the same 
opinion. 

Mr. Pierce. And is it a fact that as a result Carter Products accepted 
the CBS property, Joe and Mable ? 

Mr. Coun. That is correct. 

Mr. Prerce. At page 48 of your statement there appears the 
following: 

Shortly before air date, CBS finally saw the first few programs of Joe and 
Mable, the program they had chosen, and realized for the first time that it was 
unfit for human consumption. Meet Millie went back on the air. 

Mr. Coun. To the best of our knowledge, those are the circumstances 
that occurred. 

Mr. Prerce. What is the basis for that statement, Mr. Cohn ? 

Mr. Coun. What statement ? 

Mr. Pierce. The statement that it was unfit for human consumption, 
which appears in the association’s report to the FCC. 

Mr. Coun. The information was given to us at that time by Sullivan, 
Stauffer, Colwell & Bayles, who called us when they finally heard this 
and said, “Can you get You Can’t Take It With You ready in time? 
We might be able to get it in there.” It was subsequently borne out 
when the show went on the air last summer, this past summer, as a 
replacement, and if anybody saw it I think they would confirm that 
judgment. 

Mr. Keatine. Did Carter’s Products continue Joe and Mable? 

Mr. Coun. I beg your pardon ¢ 

Mr. Keating. Did Carter’s Products continue to sponsor the show 
Joe and Mable? 

Mr. Coun. No; they never sponsored Joe and Mable. What hap- 
pened, as I recall, was that when the first few shows of the Joe and 
Mable series came in, which happened, I believe, late in August or 
early in September of that year, CBS themselves informed Carter 
Products that the show did not match up to their original expectations, 
and as a consequence they were not going to permit it to be programed 
on their network. 

They then said they were faced with the problem of putting a show 
on. I think they had roughly a first-week-in-October starting date. 
Carter Products’ advertising agency, Sullivan, Stauffer, Colwell & 
Bayles, called Screen Gems and spoke, I believe, to Mr. Hanft. I 
happened to be in California at the time. 

They said, “Joe and Mable is not going on. Can you get You Can’t 
Take It With You ready ?” 

Well, the processes of film production are such that a show cannot 
be put together in that rapid period of time. 

Mr. Kratrne. I do not want to get too technical, but I thought you 
had already filmed it. 

Mr. Conn. We had only made a pilot film of the You Can’t Take 
It With You series at that point. We had not gone ahead; we could 
have put the pilot film on the air, but we couldn’t have delivered pro- 
grams thereafter. 
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Meet Millie was a live show, or became a live show, and was pro- 
duced as a live show by CBS, or by whoever was producing it, and 
went in a hurry into the spot where it had previously been, or con- 
tinued in that spot. 

From the first few films they saw of Joe and Mable they decided 
it wasn’t fit for human consumption. I believe they scrapped it and 
did not exhibit it at all. They proceeded to hire another producer, 
got him in from Hollywood, and they proceeded to produce Joe and 
Mable, and they made 13 films in the series. They then stopped pro- 
duction and then they looked at them again, and they still felt, I 
gather, that they weren’t strong enough to put on the air during the 
winter peak viewing periods. They sold them to some advertiser for 
summer replacement shows for the 13 weeks of this summer. That 
is the first time the American public got to see the show. 

Mr. Kerartne. In the meantime we have got Carter’s products held 
up in the air here. What kind of a show did they put on? 

Mr. Coun. Carter’s products got Meet Millie, they went back to 
Meet Millie, and they dropped the time period after awhile and the 
cosponsor put a Guy Lombardo show in there for a couple of months. 
That one, I think, had some further disastrous results, and I don’t 
know what they put in there finally. 

The Cuatrrman. Mr. Cohn, although you said that film was unfit 
for human consumption, the association’s document further states: 

Incidentally, CBS has recently announced that this same Joe and Mable has 
been disinterred and will be presented to a nationwide audience for 13 weeks 
this coming summer. 

Does that mean this past summer ? 

Mr. Coun. That is right, this past summer, but I don’t believe they 
were the exact films. At the time this was written we were relying on 
trade-paper reports. I think subsequently it worked out, and again 
I am relying on my memory, that they scrapped the original films, 
the first 4 or 5 shows that they saw in August or September of 1955, 
brought in a new producer from Hollywood, and started to produce 
a new series, which I guess they started to make in November or 
December of 1955, and proceeded to produce for 5 or 6 or 10 weeks 
into 1956. They stopped at 13 and put those 13 programs on the air 
this past summer. 

Now those were not, to the best of my knowledge, the original ones 
that were unfit for human consumption. They were a subsequent 

roup. 
. Mr. Roptno. They were never sold to anybody else? 

Mr. Coun. This first bunch, to my knowledge, were not shown. I 
am sure CBS could give you more exact data on this than I can. 

Mr. Keating. When you used that phrase, “unfit for human con- 
sumption,” you did not use it in the sense, probably, of the Food and 
Drug Act. 

Mr. Coun. No; it was a slight flurry of oratory—of rhetoric for 
dramatic effect. 

Mr. Keatine. In effect, it meant that the film just would not go over 
with the public? 

Mr. Coun. That is correct. 

Mr. Roprno. Bad taste? 
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Mr. Prerce. That is your language and not the language of the 
advertiser or of CBS, isn’t that correct? 

Mr. Coun. Of course this is our own language. 

Mr. Pierce. Now, Mr. Cohn, you recall, do you not, that you sup- 
plied the committee, in compliance with the subpena duces tecum, 
correspondence and other documents pertaining to You Can’t Take It 
With You? 

Mr. Coun. Yes. 

Mr. Pierce. Mr. Chairman, I should like to offer those documents 
at this time into evidence. 

The Cuatrman. They may be accepted. 

(The documents referred to, being a copy of a letter dated June 21, 
1955, to Dr. Frank Stanton, Columbia Broadcasting System, from 
Screen Gems, Inc. ; a letter dated June 9, 1955, from Sullivan, Stauf- 
fer, Colwell & Bayles, Inc., to S. L. Adler, Screen Gems, Inc.; a letter 
dated June 23, 1955, to Dan Seymour, Young & Rubicam, Inc., from 
Screen Gems, Inc.; a teletype dated June 22, 1955, from Ralph Cohn; 
a letter dated June 24, 1955, addressed to Sullivan, Stauffer, Col- 
well & Bayles, Inc., from Screen Gems, Inc. and a letter dated June 24, 
1955, to Mr. A. Schneider, vice president, Screen Gems, Inc., from 
Julian F. Brauner, Columbia Broadcasting System, Inc., are as 
follows:) 


JUNE 21, 1955. 
Dr. FRANK STANTON, 
Columbia Broadcasting System, New York, N. ¥Y. 


Dear Dr. STANTON: John Mitchell and Ralph Cohn have told me in some de- 
tail about the meeting they had with Messrs. Van Valkenberg, Brauner, and 
yourself on Monday morning, June 20, 1955. As they have described it, the 
Columbia Broadcasting System takes the position that it does not consider our 
proposed television series, You Can’t Take It With You, on which we have 
produced a pilot film, satisfactory programing for Tuesday evenings at 9 p. m. 
Therefore, you have notified Sullivan, Stauffer, Colwell & Bayles, advertising 
agency for Carter Products, who have an option on this time period, that you 
will not accept our program despite agency and sponsor willingness to buy. 
You have strongly recommended to them that they buy Joe and Mabel, a series 
which you own and propose to produce, and you will accept this series or will 
consider any other series which Carter wishes to sponsor. Since it is very 
late in the season, and most new shows that have any merit have already been 
sold to other advertisers, this is the equivalent of giving Carter only the choice 
to resist your decision on You Can’t Take It With You or accept your judgment 
on Joe and Mable if they wish to maintain their choice time franchise. 

Screen Gems has been in the business of producing and selling television pro- 
grams to the leading advertisers of this country for over 6 years, or shortly after 
the inception of the medium in its present form. During this period, it has grown 
to the point where by the fall of 1955 it will have eight separate series on 
various networks. It has also had the good fortune never to have a series 
permanently canceled or discontinued, and has won several of the medium’s high- 
est awards for excellence in various categories of program conception and execu- 
tion. We mention this not for the purpose of boasting of our achievements, but 
to establish the professionalism of our telefilm operation. 

During this period we have produced many pilot films which have never been 
offered for sale because they did not meet our standards of good programing. 
or because we did not believe we could deliver a series which matched the level 
of the pilot. This is not the case of You Can’t Take It With You, where we 
spent many long months, a great deal of money, and much experimentation 
in manpower, until we assembled a combination of men, cast, and ideas which, 
in our professional opinion, can be offered for sale with reasonable assurance 
of continued success. Our efforts in this direction have met with the unanimous 
approval of the leading advertisers and their agencies. We find it hard, there- 
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fore, to accept as fair and proper and without other purpose the most instan- 
taneous decision of CBS in the opposite direction in the face of our own judg- 
ment, and that of the trade in general. 

We have even gone so far as to offer to submit this difference of opinion to 
a public test, by offering both programs to a random audience who would be 
given an opportunity to choose between them. You have rejected our offer 
on the grounds that the public’s choice between two pilots would not be germane 
to the future of either series or to the time period under discussion. 

You must understand, at this point, that Screen Gems is so deeply committed 
to the production and distribution of programs for television, that your decision 
in this matter is tremendous cause for concern on our part, since unless you 
properly exercise your responsibilities to the public, you will be in the position 
of blocking our access to network air time generally and to premium air time 
in particular. Because of this, we must examine each facet of our discussions 
of the last few days, and in the next several to come, with great care, and make 
every effort to protect our rights and future in the television business. 

We are certain that there is room enough in television for everyone with 
vision, showmanship, and responsibility, and that no one of us has a corner on all 
of these qualities. It behooves both of us, therefore, to seek ways and means 
of coexistence and possible collaboration rather than conflict. 

May I hear from you xt your earliest possible opportunity? 

Yours very truly, 
Screen Gems, Inc., 
A. SCHNEIDER, 
Vice President. 


New York, N. Y., June 9, 1955. 
Mr. S. L. ADLER, 
Screen Gems, Inc., New York, N. Y. 

DEAR Mr. ADLER: Subject to acceptance of the program by the Columbia Broad- 
easting System for telecasting over their television network facilities and sub- 
ject to the conditions outlined below this will constitute our firm offer, on behalf 
of our client Carter Products, Inc., for the film series You Can’t Take It With 
You, to be telecast over the CBS television network facilities Tuesdays, 9 to 
9:30 p. m., CNYT starting no earlier than September 18, 1955, and no later than 
Octeber 11, 1955, with final starting date to be decided by Screen Gems’ ability 
to deliver but every reasonable effort will be made by Screen Gems to deliver 
by September 18. 

The following are the conditions of the order: 

1. The order is for 39 new programs with the right to repeat 13 of these shows 
at no cost to sponsor, cancelable only for the reason that Carter Products’ facili- 
ties are canceled by CBS. 

It is understood that client shall have the right to sell alternate weeks of 
the program if they so desire to the advertiser who is presently sponsoring the 
alternate weeks. This will be negotiated through the Columbia Broadcasting 
System. 

2. If the program is telecast for a 52-week period, it is understood the series 
will consist of 39 new programs and 13 repeat programs If the program is 
telecast for a 52-week period on an alternate-week basis, it is understood Carter 
Products, Inc., will have 20 new programs and 6 repeat programs. 

3. As compensation for each new program telecast on behalf of Carter Products, 
Inc., you will receive $40,000 net. There will be no charge to the client for any 
repeat programs used. This covers the United States, United States Territorial 
possessions, and Canada civilian rights only. 

4. It is understood that you will be furnished a list of the television markets 
ordered, and still on order, on behalf of Carter Products, Inc. If you so desire, 
you 'nav sell the program on a syndicated basis to any m>rket not “on order’ 
by Carter Products, Inc., or the alternate sponsor. You may not syndicate in a 
market covered by a confirmed or “on order” Carter station in an adjacent market 
area; i. e., Dallas-Fort Worth, Huntington-Charleston, W. Va. It is understood, 
however, that Carter Products, Inc., may recapture any such market sold by 
you on a syndicated basis at the end of any 39-week cycle on 45 days’ prior 
written notice to you. You agree not to syndicate this series until 30 days after 
the start of network telecasting. 

5. It is also understood that in case the present alternate sponsor should 
eancel you will not sell to another alternate sponsor who manufactures, dis- 
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tributes, or sells any product in competition with those of Carter Products, Inc. 
It is also understood any products acceptable to the Columbia Broadcasting 
System will be acceptable to you. 

6. It is understood that Carter Products, Inc., shall have 2 separate options, 
exercisable on May 1 in writing, of 1 year each following the expiration of the 
first year if Carter Products, Inc., completes 52 weeks of telecasting, either on an 
every-week or an alternate-week basis. In the event Carter Products, Inc., 
exercises the first option for 52 weeks, Carter Products, Inc., agrees to pay you 
an increase of 5 percent or $42,000 net per new program. The second option is to 
be mutually agreed upon and in the case of disagreement, the decision shall be left 
up to the American Arbitration Committee. After 3 years, 90 days prior to ex- 
piration agency and producer agree to negotiate in good faith the price for 
another year’s contract and for 2 additional options of 1 year each. In case of 
disagreement on terms and conditions both parties agree to submit the matter 
to the American Arbitration Committee. 

Pending execution of the formal contract containing normal clauses found in 
such a document, this will constitute our full agreement with you. 

Will you please sign and return the attached copies of this letter to Mr. Frank 
J. Reed at the above address. 

Very truly yours, 
SULLIVAN, STAUFFER, COLWELL & BAYLEs, INC., 
By D. D. STAUFFER. 





ScrEEN GEMS, INC., 
New York, N. Y., June 23, 1955. 
Mr. Dan SEYMOUR, 
Young & Rubican, Inc., 
New York City. 

DEAR DAN: Inasmuch as a small but powerful group of people in the broad- 
casting business have expressed doubts as to the potential of You Can’t Take It 
With You as a long-range television project, and have used the current failure 
of Life With Father as an example in support of these doubts, it would appear 
that an analysis of both properties and a review of our plans for the production 
of You Can’t Take It With You are in order. 

The doubters say that Life With Father was one of the most successful plays 
ever produced, was made into an important movie by one of Hollywood’s major 
film companies, and yet is a failure as a television series. Therefore, they con- 
clude, the fact that You Can’t Take It With You won a Pulitzer prize when 
it was produced as a play and an academy award when produced as a picture 
is no guaranty that as a television series it will be equally successful. We agree, 
but if precedents are going to be used as an ingredient in the discussion, we be- 
lieve that Mama should also be mentioned. Mama was born as a widely success- 
ful novel, written at the turn of the century under the title Mama’s Bank Ac- 
count. It reappeared 10 years ago as a successful play entitled “I Remember 
Mama,” and was subsequently made into a moderately successful movie under 
the same title. Later, the television series was launched and I believe it holds 
a record for one of the longest run series on the air. 

From the foregoing, it wouid be safe to conclude that the success or failure of 
a television program cannot be assured by the success of the vehicle in other 
mediums, and that it is necessary to look beyond the facade of the past track 
records to make a safe prediction. 

Let us, therefore, take Life With Father and You Can’t Take It With You 
and attempt to analyze the qualities of each in all mediums. 

First, the characters: 

Life With Father is a play, a movie, and a television series about a single 
family, consisting of Father Day, Mother Day, and their several red-headed 
male offspring. There is no outstanding personality quality to Mother Day and 
the little ones, other than their unswerving obedience to Father, their love and 
nnderstanding for him, and their ability to channel his irascibility for their 
own purposes. Father Day is the dominating character in the piece, alternating 
between proagonist and antagonist from story to story. His stubborn, irascible. 
grouchy exterior which hides his heart of gold is the chief motivating factor in 
every episode, which become then little more than stories of Father in conflict 
with his family, his home, his environment, his friends, and his business asso- 
ciates, This was enough for a one-shot play or movie, with its need for only 
single impact, but soon become tiresome in a continuing series on television. 
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You Can’t Take It With You, on the other hand, is a play, a movie, and a tele- 
vision series about a family of adults with widely varying characterizations, 
needs, drives, impulses, and ambitions. There is Grandpa, who long ago de- 
cided that life was too rich an experience to be devoted to the mundane routine 
of grubbing for a living and he decided to retire early in life with a small in- 
come to “have fun.” His daughter, Penelope, more often called Penny, has been 
writing plays for 10 years because once upon a time someone delivered a type- 
writer by mistake. Penny’s husband is off on an expedition and will return in 
future programs to add to the happy confusion. They have as a houseguest 
Mr. de Pinna who used to be the iceman in the neighborhood until he dropped by 
the Vanderhof’s one day and never left. He found the atmosphere of this un- 
usual household a perfect background for the pursuit of his lifelong ambition, 
inventing fireworks. A second guest is Mr. Poppins, who makes things; he 
prints money with Davy Crockett’s picture on it, invents soles for shoes that 
never wear out but unfortunately burst into flames when packed for shipment. 
A constant visitor is Chickopopolis, a Greek ballet master, whose appetitie is 
greater than his talent. He ostensibly comes to give lessons to Essie, the 
younger of Grandpa Vanderhof’s two granddaughters, whose devotion to Terpsi- 
chore exceeds her skill in the art. Alice, the elder daughter is the most con- 
ventional of the lot, she has a normal job, is engaged to the boss’ son, and loves 
her unusual family dearly. Such a combination of people offers tremendous 
opportunity for variety of plot and story structure rather than the constant 
sameness of the average series. 

Examples of the adventure of this family could well be Grandpa’s attempt to 
get into the business of manufacturing a wearproof shoe sole, which he intends 
to give away instead of sell for profit; the family’s sponsorship of a young 
musician by fabricating a fabulous career which never occurred; Grandpa’s 
fight to maintain a flower stand on behalf of a neighbor whose business has 
been condemned by the city as a traffic hazard; Alice’s mistaken romance 
with a bigtime gangster, who attempts to use the unsuspecting family as a 
front for his own purposes; Penny’s mistaken authorship of a potential best 
seller, and dozens of other planned stories. 

Second, the mood: In addition to offering a more favorable and more diverse 
set of characters than Life With Father, You Can’t Take It With You has an- 
other ingredient that is of great importance. Despite its tremendous comedy 
potential, it has warmth, a quality that was lacking through most of the episodes 
of Life With Father. Grandpa truly loves his family, especially Alice, and their 
relationship is conducive to deep sympathy on the part of the viewing public. 
Alice’s problems of reconciling her drives to achieve conventional respectability in 
spite of her unorthodox background, and Grandpa’s sympathy for her needs, 
will inspire a genuine rooting interest in the Nation’s audience. This is the 
great quality that Columbia Pictures added to the play in transferring it to the 
sereen, and this quality has been successfully retained in the television film. 
Originally, You Can’t Take It With You was a vastly amusing farce written for 
a fairly sophisticated audience who reacted gleefully to this family’s antics. 
In transferring it to a movie, the appeal was broadened, the satiric comment 
on contemporary society eliminated, and warmth was kindled. This is the 
reason why the movie adaptation was hailed as a great success and the televi- 
sion series will be also. 

On the other hand, the movie and television versions of Life With Father were 
disappointing to the public and the press. Both were more literal translations 
of the play, and offered little, if any, improvement over it. The single noted 
theme of the father with the loud voice but a heart of gold had already worn 
thin, and since these subsequent versions had no more to offer, they suffered by 
comparison. 

Third, the love interest: 

The basic romantic ingredient of Life With Father was the stable relationship 
of a man and his wife, which in this series never changes. Their marriage is 
never threatened from within or without and barely moves off its even keel. You 
Can’t Take It With You, on the other hand, contains 2 unmarried girls of eligible 
age, 1 normal and 1 comedic. Their romances will have periodic ups and downs, 
and the conflicts which arise from this will provide a rich mother lode of story 
material, both warm and comic. 

Fourth, the period: 


Oe ABN ny Tah ales CY NER AC Sa RN RMR ED! GNI 

















MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4007 


You Can’t Take It With You can stand up under the strain of the weekly 
audience challenge because of its contemporary background, as compared to 
Life With Father’s turn of the century period. A nostalgic look to the past has 
value as a one shot, where old memories are revived and relieved for a while, 
but cannot sustain itself as a continuous entertainment device. In addition to 
materially reducing the number of potential story situations which can arise, it 
eliminates a considerable portion of the audience from any form of self-identi- 
fication with the period, since well over half of the present-day audience weren't 
even born at the time in which Life With Father is laid. 

Fifth, the economic status of its characters: 

The members of the Vanderhof family are equal, economically and socially, 
to the largest single segment of the present audience pattern—the middle class. 
People beneath them in money and culture are accepted as equals—and they 
have no fear of meeting on an equal level with their economic and social supe- 
riors. In Life With Father, the family was definitely upper strata, and although 
they treated those beneath them with courtesy and decency, they kept them at 
their distance as tradespeople and servants. These social distinctions, so im- 
portant in their day, have long since become outmoded, and when retained in a 
television series tend to destroy audience identification. The only time that 
wealth and social prestige are attractive in a mass entertainment vehicle is when 
they are presented with glitter, glamor, and excitement. 

All of the foregoing comparisons are important because they describe some of 
the general showmanship that went into the selection of You Can’t Take It With 
You for a television series, but they can be nullified by a failure to carry out the 
series in terms of this thinking. Screen Gems believes it will deliver a series 
equal in appeal and entertainment value to the pilot because— 

(a) Its years of experience inherited from its parent company, Columbia Pic- 
tures Corp., in adapting works from other less widely circulating media to the 
broad mass audience of the world. Examples of this in motion pictures are 
Born Yesterday, From Here to Eternity, and The Caine Mutiny. Examples in 
television are Father Knows Best and The Adventures of Rin-Tin-Tin. 

(b) Its years of experience in creating entertainment on film for television 
with outstanding success in The Ford Theatre, Father Knows Best, Rin-Tin-Tin, 
and many other series. Screen Gems enjoys the unparalleled record of never 
having had a show discontinued on the air, and having risen to its present pin- 
nacle without any network affiliation, without controlling or representing stellar 
talent, relying solely on showmanship and its knowledge of the medium. 

(c) Its teamwork method of producing television series rather than a reliance 
on any individual type of creator. Screen Gems learned long ago that combina- 
tions of talent which were mutually complementary was insurance against fail- 
ures of individual writers, actors, producers, or directors.. It created the team 
of Capra and Riskin who adapted, produced, and directed the screen version 
of You Can’t Take It With You. Later, when these men went their separate 
ways, they never again achieved the success that they had reached as a team. 
So it is with the television version. The team is headed by Irving Briskin, vice 
president in charge of production for Screen Gems, who has been responsible for 
the creative guidance of such other series as The Ford Theatre, Father Knows 
Best, Rin-Tin-Tin, and others. This is a man of vast experience in show business 
and studio management. Directly on the firing line under him is Producer- 
Director Edward Bussell, whose career in the theater and the movies has always 
been identified with wholesome comedy of universal appeal. He spent years as 
a director at MGM, Universal, and Columbia, where his list of light comedy 
credits fills several paragraphs of any current directory of motion-picture achieve- 
ments. Working with these two master craftsmen is a team of writers, whose 
individual achievements may not be impressive, but as a part of a combination 
of master showmen, will be unbeatable. In addition to the men who have written 
the pilot film, several additional writers have been added to develop the series, 
and Screen Gems will draw on its virtuully inexhaustible pool of writing talent. 
Screen Gems does not believe that the common television practice of having ¢ 
single writer or team of writers working on each program in a series is a sound 
one, because it places too much a strain on rate of output rather than quality, 
and prefers to have many writers working on individual episodes in a series. 
Each writer or team is given 3 to 4 weeks’ more time to develop an individual 
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program, and far more stories and scripts are written than are finally used. 
Unity of characterization and style are preserved by the close supervision of the 
producing group, and by the procedure of hav:ng each writer see the scripts and 
tinished programs of all the others. 

An integral part of the team is the cast which has been carefully selected for 
the series. Their talents and capabilities are known and easily evaluated from 
the pilot film. 

In conclusion, Screen Gems has demonstrated by its track record that it is 
capable of maintaining a consistent quality of entertainment, and in the case of 
You Can’t Take It With You, it believes it has all of the ingredients in the prop- 
erty itself to insure this. Furthermore, the creative and executory team that 
it has assembled for this series consists of skilled craftsmen whose individual 
talents are known and assessable, and as a team, Screen Gems states, in its 
professional opinion, the whole is greater than the sum of its parts. 

Yours very truly, 
ScrEEN Gems, INc., 
JOHN H. MITCHELL. 


JUNE 22, 1955. 

Re Martin Huston’s mother states she will not let the boy stay in California 
alone to convalesce and wants $250 per week to cover his and her living expenses 
during period he remains there but is pot on salary. Other alternative is to 
return boy to New York where he will be cared for by mother’s doctor and checked 
regularly by company doctor. When company doctor states he is able to work 
which opinion should concur with that given by your medical men, will return 
to California for production. Advise your decision. 

Re YCTIWY present status at CBS has rejected program for Carter products. 
Getting request from Y. and R. for General Foods today. What action they will 
take on second request unknown. Meanwhile, CBS has told us they can give 
no commitment acceptability show to them except after receiving request from 
advertiser with specific time franchise. Entirely possible may accept General 
Foods’ request after having turned down Carter. Will keep you advised. 

RALPH COHN. 


JUNE 24, 1955. 
SULLIVAN, STAUFFER, COLWELL & BAYLES, INC., 
New York, N. Y. 


(Attention of Mr. D. D. Stauffer.) 


GENTLEMEN: We are in receipt of your offer, dated June 9, 1955, on behalf of 
your client, Carter Products, Inc., with respect to our television film series, 
You Can’t Take It With You. 

A major condition of your offer is acceptance of the series by the Columbia 
Broadcasting System for telecasting at 9 p. m., city of New York time, on Tues- 
days. We feel that we should defer an indication of agreement with your offer 
until such time as we are advised of the acceptance of the series by CBS. To 
date we have not been advised of such acceptance. 

As you know, we are exerting every effort to facilitate that acceptance, includ- 
ing direct discussions with the highest echelons of the Columbia Broadcasting 
System. 

Immediately after this major condition of acceptance has been met we will be 
happy to discuss with you a few comments which we have, relating to some 
minor aspects of your offer. We are certain you and we can resolve these points, 
and at that time we will then accept your offer. 

Naturally, until the acceptance of the series by the Columbia Broadcasting 
System is forthcoming, we must entertain other offers for the series. However, 
we will not accept any cther offer without prior notice to you. 

Yours very truly, 
ScrEEN Gems, INC., 
JOHN M. MITCHELL, 
Vice President in Charge of Sales. 
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CoLUMBIA BROADCASTING System, INC., 
New York, N. Y., June 24, 1955. 
Mr. A. SCHNEIDER, 
Vice President, Screen Gems, Inc., 
New York, N. Y. 

Dear Mr. ScHNEIDER: Dr. Stanton has asked me to reply to your letter of June 
21, 1955. 

We agree with you “that there is room enough in television for everyone with 
vision, showmanship, and responsibility, and that no one of us has a corner on 
all of these qualities.” Furthermore, we believe that our own interests are best 
served by encouraging the development and success of varied television program 
sources. 

We recognize that Screen Gems is a source of good television programing. As 
a matter of fact, in the June 23, 1955, issue of the New York Times you advertised 
“eight first-run national programs” Two of them are national spot programs, 
six of them are network. Three, or one-half, of the network programs are 
currently being broadcast over CBS Television. Furthermore, we were recently 
engaged in an unsuccessful attempt to persuade an advertiser to bring another 
of the Screen Gem programs to us. 

To this extent we are in agreement with your letter. We believe that most 
of the balance of the letter is an extremely unfair characterization of our posi- 
tion with respect to both the proposed television series You Can’t Take It With 
You, and our acceptance of your other product. 

Simply stated, it is the unanimous judgment of the executives of CBS Televi- 
sion charged with the responsibility of passing on program acceptability that 
You Can’t Take It With You does not meet the requirements of CBS Television 
network programing for Tuesday evening at 9 p.m. We have advised Sullivan, 
Stauffer, Colwell & Bayles, however, that we would be willing to consider the 
program for another time period. 

Your letter seems to imply that we are requiring present advertisers to pur- 
chase a program produced by us if they wish to continue to use the 9 p. m. Tues- 
day time period. This implication is wholly unwarranted and entirely contrary 
to the fact. 

The advertisers who have purchased the time period are currently sponsoring 
Meet Millie, a CBS television program. They would like to continue to sponsor 
that program for the 1955-56 season. In the judgment of CBS television 
executives Meet Millie is not as strong a program as we would like to have in 
the Tuesday 9 p. m. period. Accordingly, several months ago the sponsors were 
requested to substitute a program which will meet the requirements of CBS tele- 
vision for the particular time period. 

CBS television suggested a proposed program entitled Joe and Mabel and 
indeed urged the advertisers to substitute that program for Meet Millie. At no 
time were the advertisers told or given any reason to believe that Joe and Mabel 
is the only program which would be acceptable. Instead they were specifically 
told that they might use any program, by whomsoever produced, if the program 
was acceptable to both of them and, in the opinion of CBS television, met the 
programing requirements for the particular time period. 

In addition, the time period is sponsored on an alternate week basis by both 
Carter and Geritol, and both of such sponsors must agree upon the program for 
that time period. Geritol, while it would prefer to continue sponsorship of Meet 
Millie, is agreeable to sponsoring Joe and Mabel and has expressed no opinion 
to us, except perhaps an adverse one, concerning You Can't Take It With You. 

The implication of your statement concerning “the almost instantaneous deci- 
sion of CBS” with respect to this program is at best misleading. The program 
was viewed by five CBS television executives including Mr. Van Volkenburg, 
president of CBS television, and Mr. Robinson, CBS television vice president in 
charge of network programs. Mr. Robinson viewed the pilot of the program on 
the west coast. The others viewed it in New York. These executives were unan- 
imous in their decision that the program is not suitable for the Tuesday 9 p. m. 
period. In addition, after viewing the pilot, one of those executives reviewed 
the seven story lines submitted to determine whether they offered promise not 
inherent in the pilot film. 

Your offer to submit to a public test our differences of opinion with respect 
to this program presents a superficially attractive solution to the problem. 
However, it is the responsibility of CBS television to determine the composition 
of its network programs, and CBS management cannot abdicate that responsi- 
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bility to a popularity contest. In any event, no matter how carefully the sample 
audience were selected, it would be impossible for that audience to have any 
opinion as to the suitability of the program for the time period or as to the 
possibilities for the future of the program. 

We believe that in accepting the judgment of CBS television executives we are 
properly exercising our responsibilities to the public. Such exercise of our 
responsibilities in no way puts us “in the position of blocking your access to 
network airtime generally and premium airtime in particular.” In the first 
place, we are now concerned only with the exercising of that responsibility with 
respect to the acceptability of a single program for a single time period and have 
offered to accept the program for a different time period. In the event that the 
program is offered for a different time period, we will consider its acceptability 
in the light of the merits of the program for the different time period. Further- 
more, the mere fact that three (or one-half) of all of your programs broadcast on 
network television are now being carried by the CBS television network and 
that we endeavored to persuade the advertiser to transfer another of your pro- 
grams to CBS television makes ridiculous on its face any assertion that CBS 
television is blocking your access to network airtime. 

Very truly yours, 
JULIus F. BRAUNER, 

Mr. Kerattne. Did they ever finish that, You Can’t Take It With 
You? 

Mr. Conn. Because of not getting on the network at that time, the 
options on the particular actors and actresses in the pilot expired, and 
we are in the process of recasting it, and hope to have a new pilot this 
spring. 

Mr. Kerartine. A new pilot this spring? 

Mr. Conn. A completely new pilot. 

Mr. Keating. Then you have got to go through all of that again? 

Mr. Coun. That is right, but the publicity that we are getting out 
of this will do us a lot of good. 

Mr. Keratrne. I would rather be a Congressman. 

Mr. Prerce. Mr. Cohn, I should like to refer to your statement on 
page 39 of the document which you submitted to the network study 
group, which reads, and I quote: 

These would be idle statements if there were not many instances in our files 
to back them up. 


Are there, in fact, many instances in your files to back up the con- 
tention that the networks favor their own programs or programs in 
which they have a profit participation ? 

Mr. Conn. I don’t think it is fair to say that it is my contention 
that the networks favor their own programs in preference to those of 
others. Our position is that the networks have the right to approve 
their own programs and however they exercise that right, it is their 
right. Where we would differ with them, we feel we should have 
alternatives, and the alternatives could best be supplied by the rem- 
edies that we have stated, remedies of more stations, or in the absence 
of more stations, a reduction of option time, because let us take what 
would have happened if our remedies had been, in truth, in existence 
at the time. 

We could have said to Carter Products, “We will go out and acquire 
on your behalf, or inquire on your behalf, as to national spot time for 
You Can’t Take It With You, see if we cannot get you a lineup of 
time and stations throughout the country that will be as good as, or 
better than, the lineup of stations that CBS was offering you.” 

If we had been able to come up with that, we think we could have 
sold You Can’t Take It With You to Carter Products. We might 
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have been able to sell it to any one of a dozen advertisers who wanted 
the program but who had no time. 

The Cuatrman. Do you not go a little further in your comments? 
You speak of the maintenance of a broadcasting chain as being some- 
thing in the public trust, and you said that that obligation, that re- 
sponsibility, 1s not being carried out. 

Mr. Coun. I don’t think we ever said they failed to carry out their 
public trust, because to do that we would have to probe into their 
minds. All we can tell you is that when we get through with an inci- 
dent like that, naturally, our dander is up because we have a film of 
which we are very proud, but there might be a legitimate difference of 
opinion between them and us as to the quality of the show, and since 
they are the final arbiters of it, all we say is let us have other outlets 
so that in the long run the group who must decide the value of a pro- 
gram, the public interest, is the public itself. 

The basic point that we keep talking about and keep trying to em- 
phasize, and which is the important thing, is if there were sufficient 
access by all programing sources, then the public would make its 
choice between whether You Can’t Take It With You or Joe and Mable 
would ever get to the public, because maybe every local station exer- 
cising its right to accept or reject what goes on its air would also turn 
it down. 

Mr. Maerz. Did you suggest to CBS that CBS conduct a poll as 
to the comparability of You Can’t Take It With You and Joe and 
Mable? 

Mr. Conn. Yes. 

Mr. Marerz. What did CBS tell you? 

Mr. Conn. I would like to quote from them. 

Mr. Keating. What kind of a poll was this? 

Mr. Coun. I am quoting from a letter from an officer of CBS, a 
copy of which you have in your files relating to the specific situation : 

Your offer to submit to a public test our differences of opinion with respect to 
this program presents a superficially attractive solution to the problem. How- 
ever, it is the responsibility of CBS Television to determine the composition of its 
network programs, and CBS management cannot abdicate that responsibility to a 
popularity contest. In any event, no matter how carefully this sample audience 
was selected, it would be impossible for that audience to have any opinion as to 
the suitability of the program for the time period, or as to the possibilities of the 
future of the program. 

That was the answer. Now, I would like to answer your question. 
there are a number of ways of sampling public reaction to a piece of 
manufactured entertainment. 

One was developed by Dr. Gallup some time ago, which consisted of 
putting an audience in a projection room, a selected audience, a sample 
audience, picked woah oe. to the accepted sampling techniques, 
placing Skore each member of that audience a dial, aa as the show 

rogressed they could react specifically to the show moment by moment 

y the manipulation of this dial, and the sum total of these manipula- 
tions were through some electronic device added up and recorded. 
That was one way. 

A simpler way, of course, is the preview method that is used by the 
makers of feature motion pictures, which is to take a picture and put 
it in a theater in front of a regular audience and listen to how they 
react—where they laugh, where they shuffle their feet, where they 
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cough, where they applaud, and so forth. Coupled with that is the 
device of asking questions after the show, providing them with a pre- 
view card. The number of responses to a preview related to the whole 
audience is in itself an indication of a successful picture. 

Mr. Kravine. Your idea would be to present the pilot show You 
Can't Take It With You and the pilot of Joe and Mable, and let the 
public be the judge? 

Mr. Coun. That is correct. That is what we had proposed; and 
you heard the answer. 

The Cuatrman. Did the restrictions that the chain-broadcasting 
companies place on the operation of stations militate against the idea 
you wanted ? 

Mr. Conn. I don’t quite understand. 

The CHatrMan. Did the chain’s restrictions militate against the 
idea that you just expressed ¢ 

Mr. Coun. Well, their answer in their statement was that a pepu- 
larity contest alone is not enough of a test, No.1. And No. 2, in pro- 
graming a network a program taken out of the context of the par- 
ticular time following or preceding other shows is important, and they 
feit that no one exhibition of a pair of films out of the context of the 
whole evening would be the answer. 

The CHarrman. I would like to go back a bit and call vour atten- 
tion to what you said on page 13 of your statement, where you indicate 
that the gravamen of your complaint is not only limited to other re- 
strictions, but includes the restriction that the chains place on com- 
petition, and here is what you said: 

The television industry is therefore not being conducted on normal principles 
of free competition. These restrictions of free competition, however, do not 
result only from the scarcity of stations, but are aggravated by restrictive prac- 
tices of the television networks which are sanctioned by the existing chain 
broadcasting rules. 


And you go on a few sentences later : 


We ask only for equality of opportunity, since we find ourselves in direct 
competition with the networks, which essentially control the exhibition of our 
films. 


And you go on to say: 


Our needs are the same as those of the networks. We produce the same products 
and distribute many more, but where our needs are the same our opportunities 
are not. To put it succinetly, despite our tremendous investment in production, 
and our limitless production potential, we face serious curtailment of services 
and possible complete extinction. 

That is rather strong criticism. Do you stand by that now? __ 

Mr. Coun. Right. But let me again point out what we are talking 
about. We are talking here about the existing chain-broadcasting 
rules which make it possible for these three networks to exercise 
options on all the peak viewing periods of the country. I think we 
presented in here a statistical analysis of some 87 or 90 percent of 
the peak viewing time in the Nation’s top 40 cities which was occupied 
by network programs. 

The Cuairman. These rules were adopted for radio originally: 
weren’t they? 

Mr. Conn. That was their original concept; yes. 
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The CuarrMan. Except for a couple of minor changes, these rules 
have not been revised since television was brought into being; isn’t 
that right? 

Mr. Coun. That is true; with the additional statement that they 
are now under study by the Federal Communications Commission, 
with an end toward revising them. 

The Cuarirman. Is it true that these rules were adopted about 15 
years ago? 

Mr. Coun. They were adopted, according to counsel, in 1941. 

The CuatrMan. So that applying those rules today is like applying 
a horse-and-buggy technique to an atomic age? 

Mr. Coun. It might very well be a very good analogy, sir. 

The CuarrmMan. Go ahead, Mr. Pierce. 

Mr. Pierce. Mr. Cohn, I would like to come back to the question 

that I asked you previously, and I do not think you quite responded. 
I would like to read once again the language on page 39 of your 
document. It says: 
Using its power—referring to the networks—to approve or disapprove on the 
grounds of public interest good programing and our concept of what kind of a 
show this period should contain, the network can and does refuse to accept the 
program of the independent, usuaily at the same time stating its willingness 
to accept another show in which, by a strange coincidence, it has a profit partici- 
pation. These would be idle statements were there not many instances in our 
file to back them up 

Now are there many such instances in your files to back up this 
language ? 

Mr. ax In our individual files or in the sum total of the files of 
all of our companies? 

Mr. Pierce. In the sum total and in the individual files also. 

Mr. Coun. I think we quoted an example from our own files. I 
think we also quoted similar situations with regard to files of other 
companies, 

r. Prerce. That is true, but you said there were many instances. 
How many instances were there in your files? 

Mr. Conn. This was the principal situation in our files, plus the 
ABC story, which I think we told you about. 

Mr. Prerce. And what about Four Star Playhouse? Was that your 
client ? 

Mr. Conn. A gentleman representing that company is before you. 

Mr. Marerz. How many of such instances are there in your files? 

Mr. Coun. Precisely two. 

Mr. Materz. Precisely two. Now, do you recall a subpena duces 
tecum was served on your company ? 

Mr. Coun. A subpena what? 

Mr. Maerz. A subpena duces decum was served on your company ? 

Mr. Conn. If you say so, it was. [Laughter. ] 

The Cuarrman. That is a subpena to demand that you bring forth 
certain evidence and documents. Now you have already produced 
certain documents with respect to You Can’t Take It With You; is 
that right? 

Mr. Coun. Yes. 

Mr. Maerz. What was the other instance in your files? 

Mr. Conn. The other instance was the story of ABC. 
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Mr. Materz. We will come to that in a moment. Now, are there 
any documents in your files pertaining to your negotiations with ABC? 

Mr. Coun. I really don’t know. 

The Cuamman. Did not the subpena ask you to bring those docu- 
ments into this hearing room ? 

Mr. Piorkin. Mr. Chairman, on that point arrangements were 
made with counsel of the committee, and they came up and looked at 
the files in New York, with the understanding that we would furnish 
them copies of whatever they requested, and that was done. Our 
entire files were turned over to them after the subpena was issued, and 
that was what was requested by counsel for the committee. 

Mr. Materz. Let me ask you this question : 

Were all documents from your files pertaining to these “instances” 
made available to the committee by your company, Mr. Cohn? 

Mr. Coun. To the best of my knowledge; yes. 

Mr. Materz. Now, no documents were made available to the com- 
mittee with respect to your negotiations with ABC, which will be 
developed a little bit later ; is that right ? 

Mr. Coun. I don’t know. I don’t know what you got. You went 
through the files with somebody in our office presumably who knew 
everything in the files and saw what you wanted and picked it out. 
If you didn’t get the story on the ABC thing, it is entirely possible 
there may be no documents in the files on the story. I can tell you very 
well as it was told here. 

Mr. Maerz. We will come to that. 

Mr. Conn. I would like to make one thing clear. There was no at- 
tempt made to eliminate or misguide you in your search through our 
files for any information pertinent to this investigation, or anything 
you wanted, and if you have that feeling I can assure you that any in- 
structions that we gave to our people were to give you everything in 
the place that you wanted. 

We do want to point out that the filing system is a complicated thing. 

Mr. Maerz. I want to say this, Mr. Cohn, and I should like to make 
the same statement to the others representing independent film com- 
panies here this morning, that the only documents furnished by any 
of you were those documents pertaining to You Can’t Take It With 
You, notwithstanding the statement at page 39, and I will quote it 
again: 

These would be idle statements were there not many instances in our files to 
back them up. 

Now. how do vou reconcile 

Mr. Conn. Did you get the file on Four Star Playhouse? I don’t 
know whether there are files. 

Mr. Materz. That is not within your purview. 

Mr. Conn. I can only tell you we didn’t hold anything back from 
you, and we will tell you anything you want to know. 

The Cuamrman. I will address a general statement to all the gen- 
tlemen at the table—all of whom have been served with subpenas to 
produce documents : 

After the recess, at 2 o’clock, we want all the documents appertain- 
ing to the items and data reflected in the subpena duces tecum. We ask 
you gentlemen to go back to your offices during the recess and produce 
them at 2 o’clock. 
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Mr. Maerz. There was no correspondence of any kind that the 
people on our staff were shown as they were going through your files. 
The only documents made available, with the one exception of You 
Can’t Take It With You, were contracts, notwithstanding the state- 
ment in your document that there were many instances in your files 
to back up these charges that you have been making. 

Mr. Coun. I think you are being unduly technical as applied to 
Screen Gems. I cannot speak for the others, but the statements we 
made as to our files related to two specific instances, one in which there 
happened to be complete documentation ; the other exists in our knowl- 
edge. If there are no papers on it—and this happened sometime ago— 
I don’t even know whether there was anything on paper. We played 
it on the level with you. We didn’t remove cagthine from the files 
on this particular instance or of any other instance, and I resent the 
inference that we did. 

Mr. Puorxin. Mr. Chairman, may we—— 

Mr. Materz. No inference was made, Mr. Cohn. However, an at- 
tempt has been made in the last few moments to ascertain whether 
to your knowledge there are additional documents in your files pertain- 
ing to these instances, which were not made available to the com- 
mittee staff. 

Mr. Puorxrin. Mr. Chairman, could we clarify the record in view 
of the statement by the Chair that the companies should go back and 
produce documents covered by the subpena duces tecum ¢ 

What happened on that is that we talked with counsel about the 
matter. The subpena itself was so broad as to many of the items that 
you wanted to investigate that literally dozens of file drawers would 
have been required—every single contact we had with every single 
station in the United States was called for, technically. We ex- 
plained this to counsel for the committee and it was agreed that they 
would come up and leaf through all of our files, and let them determine 
what they wanted from those files, and I think we have fully complied 
with that, but you now tell us to 

The Cuarrman. I will ask you to do this, in view of what you have 
stated : 

We would like you to produce all correspondence relative to the 
situations where your companies offered programs to the networks 
and the networks substituted their own programs or programs in 
which they had a financial interest. In other words, where you have 
had a program which you offered and the networks substituted one 
in which they had a financial interest similar to the case of You Can’t 
Take It With You. 

Mr. Piorxin. We will check during the recess and see. I am 
pretty sure that there has been complete compliance with that 
request, but we will make a doublecheck on it during the noon hour 
to see if there are any others. 

The Cuarrman. All right. That is fine. Thank you very much. 

Mr. Keatine. Let me ask a basic question—it seems to me basic, 
Mr. Cohn. 

You advocate reducing option time, as a temporary expedient, 
until there are more stations available. This involves reducing the 
number of peak hours which are now 214—am I correct ? 
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Mr. Coun. Three. 

Mr. Keatine. There are 3 hours, and you suggest that they be 
reduced to 114, is not that correct ? 

Mr. Coun. That is correct. 

Mr. Keratine. Now, do you believe that the public—they are the 
ones that we ought to be interested in primarily and we have an 
even greater obligation in that regard than you do—will get as good 
programs if the peak hours are reduced as they are getting now? 

Mr. Conn. We think, and this is based on confidence in our own 
showmanship, they might get better. 

Mr. Keatrne. Then in addition local advertisers might have a 
chance for their “white alleys,” figuratively speaking. They might be 
able to get on during those peak hours which are now denied them? 

Mr. Coun. That is correct and the public will be served by know- 
ing what local advertisers in their communities have in the way of 
competitive goods and services to offer. 

Mr. Keratine. That is true to a degree, but a lot of the public 
feel they get an awful lot of advertising now on these TV programs. 

Mr. Coun. Well, they won’t get any more advertising. 

Mr. Keatine. They will get different advertising. 

Mr. Coun. Instead of having 3 solid hours of national advertising 
‘they would get an hour or an hour and a half of local advertising, 
the same number of advertisements. 

Mr. Prerce. Mr. Sillerman. 

Mr. Srtterman. Yes. 

Mr. Prerce. Will you give your full name for the record ? 


TESTIMONY OF MICHAEL M. SILLERMAN, EXECUTIVE VICE PRESI- 
DENT, TELEVISION PROGRAMS OF AMERICA, INC. 


Mr. Smterman. My name is Michael M. Sillerman. 

Mr. Pierce. And what is your occupation ? 

Mr. Smiterman. I am executive vice president of Television Pro- 
grams of America, Inc. 

Mr. Pierce. Mr. Sillerman, I should like to ask you a few ques- 
tions about a program produced by your company, entitled “The 
Count of Monte Cristo.” 

Is it a fact that The Count of Monte Cristo, a series of half-hour 
television programs, was approved by the Whitehall Pharmacal Co. 
and its advertising agency to be presented over CBS network at 
10:30, Thursday nights? 

Mr. StrzerMan. Yes, sir, that is correct. 

Mr. Pierce. And was this agreement subject to CBS network ap- 
proval ? 

Mr. SunterMan. Yes, sir. 

Mr. Pierce. Did CBS inform Whitehall that it, CBS, had other 
plans for this time, and intended to program it with a CBS package 
show entitled “Wanted”? 

Mr. SrtteRMAN. That is correct. 

Mr. Prerce. Now, did the Whitehall Co. have another time period 
on CBS from 7:30 to 8 on Tuesday, during which it sponsored an in- 
dependently produced program entitled “Name That Tune”? 

Mr. SirzerMAN. That is correct. 
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Mr. Pierce. Did Whitehall suggest putting The Count of Monte 
Cristo on at 7:30 and moving the other independent package to the 
later hour ? 

Mr. Sitt¥RMAN. That is right. 

Mr. Pierce. Did CBS again refuse? 

Mr. SrtteRMAN. Right. 

Mr. Prerce. Did CBS make it clear that in order to get The Count 
of Monte Cristo on the air, Whitehall would have to cancel Name That 
Tune and accept Wanted ? 

Mr. SrtterMAN. That is right. 

Mr. Keatine. Accept what? 

Mr. Prerce. “Wanted.” 

Mr. Krattne. The show “Wanted” ¢ 

Mr. Prerce. Yes. 

Will you tell this committee how this was made clear? 

Mr. SrtterMAN. Well, the statement was made that the only spot 
that could be made available for The Count of Monte Cristo was at 
7:30 p.m. on Tuesday. 

Mr. Prerce. Who made that statement? 

Mr. SILLeRMAN. That statement was made by CBS. 

Mr. Prerce. Who in CBS? 

Mr. SrtterMAN. Well, the information was conveyed to me by 
the agency. 

Mr. Prerce. What agency was this? 

Mr. SttterMAN. The agency at that time was the Biow Co., and the 
statement was made that the sales department of Columbia Broad- 
casting System, I do not know the individual, had imparted this in- 
formation to the agency; namely that the only period in which The 
Count of Monte Cristo could be telecast would be the period from 
7:30 p. m. on Tuesdays. 

Mr. Pierce. Now, specifically, when and where were these state- 
ments made? 

Mr. SinterMAN. Well, the information was conveyed to one of our 
executives at the office of the Biow Co. 

Mr. Pierce. What executive of your company was in contact with 
the executive of the Biow Co. ? 

Mr. SmnteERMAN. This goes back, and I am relying on memory. The 
gentleman involved at the Biow Co. was the party who was handling 
this entire situation for Whitehall whose name was John Kucera. The 
executive handling the matter at TPA was Hardie Frieberg. 

Mr. Prerce. Now, when and where were the statements made, to 
your best recollection ? 

Mr. SmiterMAN. The statement was made at the office of the Biow 
Co. to Mr. Frieberg, who was negotiating the deal. 

Mr. Pierce. When was that? 

Mr. SttterMAN. This was roughly in July 1955. 

Mr. Prerce. Now at that time was it claimed that CBS had made it 
clear that in order to get the Count of Monte Cristo on the air, White- 
hall would have to cancel Name That Tune and accept Wanted ? 

Mr. SirterMan. Their statement was to the effect that the only 
pe in which they could make available time for this program was 

: 30 Tuesday, in which Name That Tune was then housed. 
77682—57—pt. 2, v. 2——5 
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Mr. Pierce. Would you try to answer the question as specifically as 
youcan? Is that your very best recollection ? 

Mr. SmterMAN. My recollection is that the statement made by CBS 
to the agency was that this program could be run on the Tuesday 
period at 7:30, which would have necessitated the agency to cancel 
the een show ; namely, Name That Tune, and that was their 
proposal, 

Mr. Prerce. Now, is it a fact that Whitehall did not want to give up 
Name That Tune? 

Mr. SitterMan. That was not their intent at all. They were quite 
satisfied with that show. 

Mr. Pierce. And is it a fact that Whitehall finally agreed to forget 
the Count of Monte Cristo and go along with BS on the show 
Wanted? 

Mr. Strterman. That is exactly what happened. 

Mr. Prerce. Now, incidentally, it is true, is it not, that Wanted 
stayed on the air for only 13 weeks, and was thereafter replaced by 
another CBS-owned show ? 

Mr. SrttermMan. That is correct. 

Mr. Prerce. What CBS-owned show replaced Wanted ? 

Mr. SttterMAN. J am not sure I recall that. I just can’t remember 
what show did replace it. 

Mr. Prerce. Could you find out what it was and submit it for the 
record ? 

Mr. Strrerman. It might have been—I would like to suggest, if you 
will let me verify this, that the show packaged by CBS called Do You 
Trust Your Wife, starring Edgar Bergen, was substituted. 

Mr. Pierce. If you ee ete find out that is not the fact, will 
you so notify the committee 

Mr. SmterMan. I would be very glad to. I have checked and I am 
advised that Wanted was replaced by Quiz Kids. 

Mr. Matetz. May I ask this one further question? It isa repetitious 
question, but is asked in order that the record be completely clear: 

Did CBS, according to your best recollection, make it clear that in 
order to get The Count of Monte Cristo on the air Whitehall would 
have to cancel Name That Tune and accept Wanted? 

Mr. Sruterman. Well, I don’t know that the statement was made in 
so many words, but the effect of that statement was exactly that, be- 
cause 10:30, where the advertiser wanted to place the program, was 
not made available to him, and the only period made available was 
where their current program, which they thought was successful, was 
being telecast. 

Mr. Prerce. Did Whitehall or your company subsequently seek to 
have Wanted replaced by The Count of Monte Cristo? 

Mr. SILLeRMAN. No. 

Mr. Prerce. Why not? 

Mr. SuuuerMan. By that time more than 13 weeks had intervened, 
and it is the practice in this industry not to sit around waiting for 
these orders. The Count of Monte Cristo had been distributed by other 
means and methods and was already on the market and on the air. 

Mr. Matrrz. On the network? 


Mr. Smuterman. Through individual syndications. 
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The CuamrMan. I think this would be a good time to take a recess. 
We will reassemble at 2:30. It is now a quarter to 1. 

(Whereupon, at 12:45 p. m., the subcommittee recessed, to recon- 
vene at 2: 30 p. m., the same day.) 


AFTERNOON SESSION 


The subcommittee reconvened at 2: 30 p. m., at the expiration of the 
recess. 

The Cuarrman. The committee will resume. 

Mr. Maletz, you may proceed. 


TESTIMONY OF RALPH M. COHN, VICE PRESIDENT AND GENERAL 
MANAGER, SCREEN GEMS, INC.—Resumed 


Mr. Maerz. Mr. Cohn, I will direct your attention for a moment 
to You Can’t Take It With You. Did the Sullivan, Stauffer, Colwell 
& Bayles agency inform you that it did not think much of CBS’s 
planned series of Joe and Mabel ? 

Mr. Coun. I am thinking. I don’t know whether they made the 
statement in that kind of a vacuum. I think they made the statement 
that they would prefer You Can’t Take It With You or Meet Millie 
to Joe and Mabel. 

Mr. Maerz. Now, was it Mr. Don Stauffer of that agency who pro- 
vided that information to you? 

Mr. Coun. Yes. 

Mr. Materz. Did Mr. Stauffer at any time tell you that while he 
liked You Can’t Take It With You, he was perfectly happy with Joe 
and Mabel ? 

Mr. Coun. No. He told us while he liked You Can’t Take It With 
You, he would have been perfectly happy with Meet Millie, the show 
he had in there originally, but I never got the feeling from anything 
he said to us that he would be happy with Joe and Mabel. 

The Cuarrman. Pardon me, Mr. Maletz. The witnesses were going 
to get certain data. What is the situation ? 

Mr. Prorxrn. Our clients have checked, sir; all the documents re- 
lating to the material covered were made available to counsel for the 
committee and copies of those documents which they wanted have 
been supplied to them. 

The Cuarrman. Were supplied heretofore, or just now ? 

Mr. Piorgin. Were supplied heretofore. We made all the files on 
this subject available to them, and some documents they may not 
have wanted. They made available copies of all documents that were 
requested. 

he Cuarrman. So there is nothing more in your files which would 
have any bearing on the subject matter of this hearing? 
et Prorgrn. Yes, sir; that is right. Everything was made avail- 
able. 

Mr. Matetz. Do you know a Mr. Phil Richardson of Carter 
Products? 

Mr. Coun. Not to the best of my knowledge. 

Mr. Maerz. Did you ever have any discussion with any official of 
Carter Products with respect to You Can’t Take It With You? 

Mr. Coun. No; I personnally did not. 





4020 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Mr. Materz. Did anybody in your organization ? 

Mr. Conn. I don’t know. It is entirely possible they might have. 

Mr. Maerz. Did it ever come to your attention that Carter Products 
had taken the position that it was circulation in which that company 
was dertioulathy interested ? 

Mr. Coun. Well, I would say that would be true, but the specifics, I 
don’t think they stated that. It never came to my attention. 

Mr. Matrrz. Did Carter Products ever indicate to you in any way, 
shape or form that if CBS felt it could get better circulation from 
Joe and Mabel than with You Can’t Take It With You, they would 
go along with that decision ? 

Mr. Coun. No; that information was never transmitted to me. 

Mr. Mavetz. Was it transmitted to you via the Stauffer agency ? 

Mr. Coun. No, sir. 

Mr. Prerce. Is it true that occasionally one of the networks ap- 
aon an independent producer when it hears that the producer 
1as developed an outstanding series and will show an interest in pur- 
chasing the rights to that series ? 

Mr. Coun. Yes. 

Mr. Prerce. Is it or is it not a fact that very often these arrange- 
ments are not consummated because of the conditions demanded . 
the networks? 

Mr. Coun. Yes. 

Mr. Pierce. What conditions are demanded by the networks ? 

Mr. Conn. Well, there are many conditions. 

Mr. Prerce. Will you explain that? 

Mr. Coun. It depends on what you tried to get. This is a free 
give-and-take bargaining process between the network and the dis- 


tributor of the program. The conditions that the network, as a 

general rule, like to start with, are a profit participation, the right 

to approve a script and cast and director, subsequent rags to dis- 
1 


tribute after the program has gone off the network, possibly simul- 
taneous right to distribute abroad while the program is playing on 
the networks. 

Mr. Materz. Does your organization like to give profit participation 
to the networks? 

Mr. Coun. Well, I don’t think that like or dislike is a question here, 
obviously. 

Mr. Maerz. May I withdraw that question and ask you this 
question—— 

Mr. Keatine. You make the best bargain you can; is that true? 

Mr. Conn. That is correct. The more of the profits you can retain 
the better off you are. 

Mr. Keartine. And the same thing applies to the networks when 
they deal with you. 

Mr. Coun. That is correct. Two pects, when they meet across the 
table in a business negotiation, each one tries to make the best deal 
for his company or his interest that he can make. 

Mr. Materz. If your company had a superior bargaining position 
vis-a-vis a network, would it give the network a profit participation 
in a show which your company produced ? 

Mr. Coun. I think the facts are borne out by the documents which 
you have in your possession, where we have been in a strong bargaining 
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position we have made the best deal we could, which was in the case of 
a show like Circus Boy, where we were in a very strong bargaining 
position, and we gave no profit participation. 

Mr. Pierce. Well, is it correct that quite often in exchange for 
exhibiting the program in a choice time spot on a network, the net- 
works require a profit participation in the program perpetually, that 
is, long after it has ceased to play on a network # 

Mr. Conn. They attempt to get that. I don’t say it is in return 
for that alone. Itis in return for a whole combination of things. 

Mr. Pierce. Well, what is this combination of things? 

Mr. Coun. Well (a) a license fee; (5) time; (c) a sponsor, exploita- 
tion, a variety of things that the show gets, plus the fact that they 
think that the show is good and they want to use it. 

Mr. Matertz. Is one of the quid pro quos the fact that the network 
will exhibit the program on its facilities ? 

Mr. Conn. That is one of them. 

Mr. Pierce. Well, are you saying that as a condition of getting your 
film on a network, the network demands profit participation? 

Mr. Coun. I don’t think I can say that as a condition of doing it 
they demand it and succeed in getting it. 

Mr. Pierce. But do they demand it? 

Mr. Coun. I don’t know what their breaking point is and they don’t 
know what my breaking point is in the deal. The parties sit down 
and negotiate a deal and they each try to make the best deal they can. 

Mr. Pierce. Do they usually demand that? Is that one of their 
conditions? Is that one of their bargaining points? 

Mr. Conn. Sure. I would say that they try to get a profit partici- 
pation, but so would we or so would anybody. It isa perfectly normal 
thing to try to get the best deal you can. Since it is known that the 
residual values in films are considerable, and that they are a source of 
profit, and in trying to make a good deal for their interest they try to 
get a piece of that. 

Mr. Pierce. Let me ask you this: Is it true that in every instance 
where the network has obtained a profit participation, the network has 
paid you beforehand the cost of production ? 

Mr. Coun. In every instance where we have given the network a 
profit participation, the network has paid us a fixed sum of money, and 
if we can make the show for that money or less—the answer is “Yes.” 

Mr. Pierce. So this money is for production costs, then ? 

Mr. Coun. No, this money—it can be considered production cost. 
It can be considered a license fee for the right to exhibit. Asa matter 
of fact, this is part of the confusion, what is this money ? 

Mr. Prerce. Well, let me ask you another question, then: Is your 
company able to finance its programs itself? 

Mr. Conn. Yes. 

Mr. Prerce. If this is the case, do you regard the network’s insistence 
upon defraying the cost of your films as a subterfuge to conceal the 
fact that the networks want perpetual profit participation in the film? 

Mr. Conn. Well, you are asking me to put myself in the minds of 
these people. I don’t know whether it is a subterfuge or whether they 
believe that they are supplying risk capital and are taking a risk in 
putting this money up. I can’t project myself into their thinking. 
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Mr. Pierce. Well, is it your position that the networks should be 
like any other licensee desiring to use your film, and pay you a license 
fee without becoming a partner? 

Mr. Coun. That is what we would like to have; yes. 

Mr. Prerce. Has there ever been an instance where you have sold 
a film directly to a network where the network did not become a partner 
with you on the so-called participation ? 

Mr. Coun. Yes. We have told you of two instances here this morn- 
ings in the case of Circus Boy and the case of the Cowboy Theater. 

r. Prerce. The Cowboy Theater. Now, explain that Cowboy 
Theater a little more. 

Mr. Coun. Cowboy Theater is a program that will be telecast at 
noon on Saturdays on NBC, that consists of a series of western features 
that were produced by our parent company some years ago. 

Mr. Prerce. In other words, these are old motion pictures ? 

Mr. Coun. Yes; but old motion pictures can very well be packaged 
into a continuing television program. 

Mr. Pierce. Yes; I know, but they are old motion pictures; are they 
not? 

Mr. Coun. That is correct. 

Mr. Prerce. And this is what you may call a straight licensing deal ? 

Mr. Conn. That is correct. 

Mr. Pierce. Now, this is not like another situation whereby you go 
out and make an independent package of a show like Four Star Play- 
house or some of the others in that category; is it? 

Mr. Coun. Well, it is like it in the sense that it is a specific amount 
of film that has a value and we want to realize that value, and we want 
to sell it so that that value can be realized. It is unlike it in the sense 
that it may not have, at the time we want to realize the value, any 
unrecouped cost of production or any large amount of unrecouped cost 
of production. 

Mr. Kratine. Are those old westerns that we saw some time ago that 
you are resurrecting now? 

Mr. Coun. Well, sir, I don’t like that characterization of “resur- 
rection.” They are films which have a great deal of appeal to the 
public today, as they did in the day when — were made, if not more 
value, and they are being reissued to the public in the new medium. 

Mr. Keatine. Well, these old westerns are not changed in any way 
when they are reissued for television use; are they ? 

Mr. Conn. Well, in some cases editorial changes are made in the 
films to make them more acceptable as television programs, or eliminate 
material that is not quite acceptable to the present-day audience, and 
so forth. 

Mr. Keatrne. The stars are the old stars? You do not make any 
new pictures now; do you ? 

Mr. Conn. No; no new film in that particular series. 

Mr. Prerce. In other words, these have been run through the the- 
ater chains before? 

Mr. Conn. Yes. 

Mr. Harxrns. Mr. Chairman—— 

Mr. Keatine. I do not mean to be deprecating, but I understand 
no movie firm ever lost any money on westerns. They are very popu- 
lar with the people. 
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Mr. Coun. They seem to have found a very satisfactory and recur- 
ring audience. They are a good, staple product from our standpoint. 

The CuHarrman. Mr. Harkins. 

Mr. Harkins. Mr. Cohn, you have testified that Circus Boy is a 
situation where you are sharing the profits with NBC. 

Mr. Coun. No; I stated it is a situation where we are not sharing 
profits with NBC. I have stated that several times here. 

Mr. Harkins. But you are sharing N BC’s profits? 

Mr. Conn. I beg your pardon. I misunderstood you. Yes; if they 
have any profits from the sale of the program, from an advertiser, we 
share in the profits. 

Mr. Harxrns. In other words, NBC secures a sponsor, and if it 
charges more than the cost that is paid you, then NBC will divide that 
profit with you; is that right ? 

Mr. Coun. That is correct. 

Mr. Hargrns. Well, ordinarily when you are supplying programs 
for network projection which you do not sell directly to the network, 
you secure the sponsor yourself ? 

Mr. Conn. On many occasions we do. 

Mr. Harkins. And if you do secure that sponsor and there is any 
profit over the cost of your producing the film, that profit is all yours; 
is that right ? 

Mr. Coun. In our particular case that is true, but I think it should 
be pointed out that there are situations where sponsors share in the 
profits of the programs that they put on the air. 

Mr. Harxrns. Yes; I understand that, but if you had secured the 
sponsor instead of NBC, you would have all the profits? 

Mr. Coun. We have them all. 

Mr. Harxrins. That is right. 

Does the fact that you gave to NBC the right to secure the sponsor 
in this instance indicate that the network is taking over that function 
that you usually perform by means of controlled network time ? 

Mr. Coun. Well, I don’t know. You see, networks have a responsi- 
bility to program the best way they know how. Now, networks secure 
programs from two sources: They secure them from their purchases 
of programs in the open market or their coproduction of programs 
with other producers, or the advertisers with whom they do business 
can bring them programs that the advertisers are willing to buy, so 
that I-wouldn’t etieidiies it as an usurpation of our function so much 
as it is—it is as much a job of ours to sell a program to a network as it 
is to sell a program to an advertiser. 

Our job is to get it sold, get it on the air, and get as much money as 
we can for it. That is the business that we are in. 

Mr. Keatrtne. Now, you operate two ways: You sometimes sell a 
program with a sponsor already furnished ? 

Mr. Coun. That is correct. 

Mr. Keatine. And sometimes you sell a program and the network 
gets a sponsor ? 

Mr.Coun. That is correct. 

Mr. Maerz. And it is ordinarily where the network gets the spon- 
sor that the network, in certain instances, obtains a profit participa- 
tion; is that correct ? 
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Mr. Coun. Well, I don’t think so, as a practical matter, because the 
price that we try to put on the show when we sell the show to the net- 
work is about the same price that we would have charged had we sold 
that show directly to an advertiser. So, basically, it is based on prac- 
tical considerations of what we know to be the value in the market, 
and the pon the advertiser can pay. So the chances of a network 
being able to resell the show at a higher price than that which we 
have sold to the network are relatively remote. 

We have got that in the contract; that part that you have got as a 
protection in the event they did succeed in getting a higher price than 
the price we sold for—we wanted a share of it, but we were content 
that we had made what, for us, was a very satisfactory arrangement 
for the exhibition of that particular series on that network at the 
price that we got. 

Mr. Maerz. Let me ask you this: On page 26 of the document that 
you submitted to the FCC you state as follows: 

In return for paying for exhibiting the program in a choice time spot on the 
network, which payments are sure of recoupment by the network, the networks 
require a profit participation in the program perpetually, long after it has 
ceased to play on that network. 

My question is this: What did you mean when you said “which pay- 
ments are sure of recoupment by the network” ? 

Mr. Conn. Well, as long as a network will assign a program to a 
good-time period, the demand for good-time periods being as great 
as it is, cuhiee supply of them being as small as it is, the program is 
virtually assured of being sold, unless it represents such a new depart- 
ture in programing that in spite of the scarcity of good-time periods 


the advertisers are wary of making that kind of an investment. 
Mr. Maerz. Are you saying then, that when a network licenses 
a film from oo directly, it does not take any risk in the sense that it 


may not be able to find a sponsor ¢ 

Mr. Coun. No; I did not say that at all. Isaid that once a network 
assigns a show, regardless of where they get it from, to a good-time 
period, there is a relatively small risk. I already indicated here 
today that CBS network has assigned a show called Playhouse 90 to 
a very big, important time spot, and are still in a position of having 
unsold an hour every other week of this particular show. This ‘is 
because it is a relatively new departure in programing, and advertisers 
are being somewhat conservative about rushing into this particular 
kind of venture. 

Mr. Keatrne. What would they do if they did not sell that time? 

Mr. Coun. I must point out that a network can buy a program 
either from itself or from us or from an affiliated producer or from 
anybody else, and when it comes in, look at it and say, “Oh, my good- 
ness, this is no good. It isn’t worthy of our standards.” 

Mr. Materz. What you are saying is that when a network assigns 
a film show which it licenses from you to a choice time spot on the 
network, then the network in fact takes little risk; is that your point? 

Mr. Conn. If it assigns it to a choice time spot there is relatively 
little risk; that is right. 

Mr. Keattne. What will CBS do if they do not sell Playhouse 90 
when it comes time to put it on? 
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Mr. Coun. They will have to absorb the extra costs, which are 
unrecouped. ; 

Mr. Keatina. In other words, they have advertised it and they will 
go ahead and put it on ? 

Mr. Conn. They will have to. 

Mr. Keatrne. They will put it on. 

Mr. Coun. They have to, because they have sold the first half 
hour of that hour and a half, and they have also agreed that this will 
go on every week for 39 weeks, so they are obligated whether they 
sell it or not, and this is their risk and they may take the loss. 

Mr. Harxrys. Mr. Cohn, yowstated a little while ago that you would 
not characterize the securing of a sponsor for Circus Boy as a 
usurpation of your function. While it may not be a usurpation of 
your function, still, securing a sponsor for one of your programs is a 
function that you customarily perform; is that not right ? 

Mr. Coun. Well, we can only secure sponsors who have time. or 
who can buy time. In that sense, our general national sales effort 
is somewhat circumscribed to sponsors whom we know have time 
franchises. There is very little point to our interesting a sponsor 
who has no time. 

Mr. Keatine. He cannot get time if he does not have it already; is 
that it? 

Mr. Conn. Well, unless he is able to replace an advertiser who had 
time who now goes off the air. 

Mr. Keatrne. Well, when you get something you think is pretty 
good in the way of a film do you first try to interest an advertising 
agency in it? 

Mr. Coun. I think we circularize the trade in general. We cir- 
cularize the trade before, while we are in production; we keep inform- 
ing the trade by publicity presentations and press puffs of the 
magnificent new ventures we are shortly to bring on the market, and 
usually before the film even comes in we have been able to learn where 
there is particular interest, where there is minor interest, and so forth, 
and we proceed in an orderly fashion, and according to the dic- 
tates of our sales department, to show this film to all of the interested 
parties, with the knowledge that we would rather show it to those who 
can move the fastest and quickest first. It can be a network or it can 
be an advertiser. We don’t have any pronounced preference over 
selling to a network or an advertiser. We sell where we think we 
can make the best deal, where we have the strongest bargaining 
position. 

Mr. Pierce. Now, at the time you start negotiations with a net- 
work, is it correct that the independent producer more than likely has 
already given profit participation to the talent who contributed to 
making the film ? 

Mr. Conn. Yes. 

Mr. Pierce. Now, if the alleged demand of the network for profit 
participation should be accepted, would it not put the independent 
film producer in a position of ending up with little or no part of the 
profits in the film ? 

Mr. Coun. That is theoretically possible, although anybody that 
made that kind of a deal would be an awful chump. 
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Mr. Prerce. Then I would like to ask you about page 47 of your 
statement, which says: 

As we have shown before, we have more than likely already given profit par- 
ticipations to the talent who contribute to the making of our film; this kind of 
a demand, if accepted, can put us into a position of ending up with as little as no 
part of the profits of the program. 

Mr. Coun. Which is why we don’t accept it. 

Mr. Prerce. I see. 

Mr. Materz. You do not accept what? 

Mr. Conn. We don’t accept giving away enough of the profits so 
that we end up with no part of them. 

Mr. Prerce. But you give up 50 percent, do you not? 

Mr. Coun. In the case where we give up 50 percent, we don’t give 
profit a to others. 

Mr. Prerce. What is that ? 

Mr. Coun. In the case where we have given as high as 50 percent of 
the profits in a particular show, then we are not in a position to give 
it unless, I believe, under the terms of the deal with CBS on Play- 
house 90, which is the only show where we have given 50 percent of 
the profits, by definition any profit participation we give to the 
talent comes off the top in that particular deal. 

I think that you have the contract there, and you can confirm that. 
So, in that particular deal, even where we have given 50 percent, if 
we have to give a profit participation to talent, it is shared by CBS. 

Mr. Prerce. I see. Now, have there been any instances where in- 
dependent film producers have been pressured into placing the subse- 

uent syndication rights to their programs in the hands of network 
film syndication subsidiaries ? 

Mr. Conn. Well, I don’t know that they have been pressured. I 
know that there are cases where they have given it. 

Mr. Prerce. I believe “pressure” is the word that you used in your 
esteemed document. 

Mr. Conn. I said we are pressured to give these subsequent syndi- 
cation rights to other programs in the hands of the network subsi- 
diaries. I did not say we have succumbed to that practice. 

Mr. Pierce. But you do receive pressure ? 

Mr. Conn. Oh, yes. One of the points in any bargaining, in the 
free give-and-take of a bargain and a negotiation, would be that issue. 

Mr. Kerattnc. We know what pressures are. We do not always 
succumb to them. 

Mr. Coun. I understand. 

Mr. Prerce. Is it correct that independent film companies have a 
need for syndication organizations? 

Mr. Coun. Yes. 

Mr. Pierce. What is the reason for that? 

Mr. Conn. Well, in the first place, although the opportunities for 
successful first-run syndication are limited by this shortage of sta- 
tions that we have previously described to you, and by the extent to 
which option time is utilized by the networks, there is a certain amount 
of time which some fortunate syndicators are able to get first-run pro- 
grams sold at, and having the ability to sell a program first run in 
syndication acts as a kind of counter balance to your need to sell shows 
for placement on the networks, whether they go through networks or 
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through advertisers. So each of these companies has built itself up, 
so that, in addition to being in part a supplier of network programing, 
it is a supplier of local programing. 

In addition, having a syndication sales force enables us to liquidate 
our residual values and the rerun values of our films when they come 
off the network, and this is the part of our business that is most related 
to the motion picture business analogy that you used earlier; where 
we have offices in the major cities of the United States, we have sales 
staffs that go out and sell in these local territories to local or regional 
advertisers, 

They sell either first-run programs or rerun programs, and now 
some of them are selling feature pictures as well. That is what we 
do with our syndication sales force. 

Mr. Maerz. Carrying out this analogy with the motion pictures one 
step further, I take it that Columbia Pictures licenses chains of thea- 
ters at times; is that right ? 

Mr. Coun. Yes, sir. 

Mr. Materz. Licenses a chain to exhibit Columbia films? 

Mr. Coun. Yes; I believe so. 

Mr. Materz. Do you know of an instance, and I think I asked you 
this question this morning—do you know of an instance where Colum- 
bia Pictures has shared the profits with a chain of theaters with 
respect to rerun rights? 

Mr. Coun. Again, I don’t like to put myself in the position of 
speaking authoritatively for a company with whose operation I am 


not familiar completely in every detail, but I would seriously doubt 


that they would do that. 

Mr. Materz. And yet the networks have on some occasions obtained 
profit participation in rerun rights to your films; is that right ? 

Mr. Coun. That is right. I pointed out that there was a difference 
between the motion-picture business and the television business. It 
is a very simple one. The construction of moving-picture theaters 
is not restricted by the Government. They can be built by anybody 
and have been, over the last 35 years. There have always been 
alternatives. 

The CuairmMan. For that reason, Mr. Cohn, is it not fair to state 
that since television stations and chains are insulated from competi- 
tion, in that everybody cannot go into the business; should chains be 
more restricted than an industry like the motion-picture industry, 
which is constantly faced with opposition and newcomers in the field: ; 

Mr. Coun. Well, in order to say whether there is monopoly or 
near monopoly, I think you would have to decide that. I could state 
that there are many, many people who are willing to open television 
stations—— 

The Cuamrman. But they cannot because the spectrum is limited. 

Mr. Coun. Well, I am sure that the spectrum is not so limited as 
the number of stations that are in existence today. 

The Cuatrman. Even if ultrahigh frequency stations were opened 
up there would be a limit. There cannot be unlimited competition in 
the television field, because that is physically impossible. What I am 
driving at, Mr. Cohn, is this: That the television industry is insulated 
from unlimited competition. That is not the case in the motion-pic- 
ture business, and therefore you cannot apply the same standards in 
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that sense. Consequently, there should be less restrictions on the 
motion-picture industry than on the television industry, and contrary- 
wise, there should be more restrictions on the television industry than 
on the motion-picture business, because of that insulation. 

Mr. Coun. This is not my conclusion, sir. My conclusion, or our 
conclusion is somewhat different. We want no more restrictions on 
the television industry than we need. We believe that it is possible 
to solve the problems of the spectrum to provide what, for all practical 
purposes, would be unlimited competition in the television industry. 

The Cuatrman. You have told us here that you feel that the tele- 
vision chains have not got enough restrictions. You want to have 
option time changed. You want to have it lessened. 

Mr. Coun. We told you that we have proposed that as an interim 
arrangement until such time as the Federal Communications Com- 
mission solves the very complex problem of freeing the spectrum, that 
part of the spectrum that is now available for free commercial tele- 
vision, to bring it about. 

The Cuarmman. But to that extent you want to have more regula- 
tions brought to bear upon the television chains, who have so much 
of this option time; isn’t that right ? 

Mr. Conn. That is right. 

Mr. Materz. Mr. Cohn, don’t you think it anomolous that in the 
motion picture field, where as vou pointed out more competition exists 
and did exist than in television, the Court held that ownership of 
theaters and production in one organization constituted a restraint of 
“oo and required divorcement as between production and distribu- 
tion ¢ 

Mr. Conn. Well, I would prefer not to comment on the holding of 
the Court because I am not competent to do so. 

Mr. Prerce. Let me ask you this, Mr. Cohn: Is it your opinion that 
when a network asks for subsequent syndication rights to a program 
as a condition of placing that program on the network, it is in essence 
using its network power to destroy competition in another field unre- 
lated to its network function ? 

Mr. Conn. I would like to think about that a minute if I may. 

The Coarrman. What page is that on ? 

Mr. Materz. 47. 

The CrHatrman. Mr. Cohn, somebody once said, “Would that my 
enemy would write a book.” 

Mr. Conn. Well, I must say, Congressman, that I don’t regard the 
networks as our enemies. 

The Cuarrman. I didn’t mean it in that sense. I meant that when 
a man writes something and later on is called on to account for what 
he wrote, it is often a little difficult to explain. 

Mr. Keatrne. I thought counsel was reading from the Supreme 
Court decision rather than any statement made by this association. 

Mr. Coun. Mr. Pierce, when a producer or distributor sits down 
across the table with the network and negotiates for the sale of a show, 
the relative powers of each of the negotiators varies from day to day 
and from deal to deal, and when the distributor or producer is strong 
enough to resist the requests or conditions of the networks in the inter- 
est of his own stockholders in his own company, he does so; when 
his bargaining position is reduced by a limited demand for his product, 
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he grants what he has to grant to make a deal which in his best judg- 
ment is the best deal that he can make, and that is the long and the 
short of it. port Hl 

Now, even under the present circumstances of the broadcasting in- 
dustry, with a shortage of stations and an abundance of option time, 
there is no doubt that the bargaining power of the networks is very 
strong. There are still occasions that even with that strong bargain- 
ing power, our bargaining power is equally as strong if not stronger, 
because on those occasions we have been able to create an exceptionally 
fine program that is in great demand, that the networks are competing 
with each other to acquire from us, and in addition advertisers are 
competing to acquire them. 

When we are in that fortunate position we turn the screw the same 
way as the screw is turned on us, and it is the jungle of competition 
that creates these things. 

The Cuarrman. There is a great difference. In your case you have 
made a very fine artistic pieces of work. 

Mr. Keating. Not necessarily. [Laughter ] 

The Cuarmman. Well, I hope it is. I have confidence that he can 
do it. In those instances you speak of, it is only because of real merit 
that you are able to have the key broadcasting chains competing with 
one another to get your product. However, when the shoe is on the 
other foot they do not have to use their ingenuity, they do not have 
to use their artistic talents, they just take sovenitioe of the preferred 
= they have in the sense that they have these two chains which 

ave been built up with the consent of the Federal Communications 
Commission. It is not due to any merit of their own. It is due to the 
situation where these chains have a greater bargaining power. But 
in the case that you mentioned, you would gain by force of merit, 
I presume. 

Mr. Keattne. Box office appeal. 

Mr. Coun. That is all we ever want to do it on. We are satisfied 
if there is a free market created or in existence, to let our programs 
stand on theirown. Weare very happy to do it that way. 

The Cuatrman. Your statement is just riddled with observations 
that there is no free market. 

Mr. Conn. But again I point out that there is a certain amount of 
competition among the networks themselves for programs. There is 
competition for talent among the networks. What happened to a 
young fellow by the name of Elvis Presley is a good example of net- 
work groups competing with each other to acquire the services or the 
appearance of somebody who has captured the immediate fancy of the 
public, and he goes from one network to the other and increases his 
value from deal to deal, and when we come up with a program that 
has that kind of quality or attractiveness—— 

The Cuamman. That is like 2 elephants who are very much like 
some of the huge monolithic outfits we have in certain industries. 
They say “Every man for himself.” The elephant is a giant amongst 
the chickens. The elephants may have competition among themselves, 
but there is no competition between the elephants and the chickens. 

Mr. Coun. Well, I wouldn’t think that we were chickens. 

Mr. Prerce. Mr. Cohn, I do not think you quite answered my ques- 
tion, and I would like to relate that question to page 47 of your 
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document, the document that you previously stated that you sub- 
scribed to. I should like to quote from that page: 


When a network asks that we give it the subsequent syndication rights to a 
program which we produce, in order to find time for that program on the net- 
work, it is in essence using the power granted to it by the FCC and its affiliated 
stations and using it to destroy competition in another field, unrelated to its net- 
work function. 


Now, is that the statement of your association ? 

Mr. Coun. That was the statement. 

Mr. Pierce. Then that must be your opinion. Have you changed 
it recently ? 

Mr. Coun. No. 

Mr. Prerce. Well, then, that is your opinion, is it not? 

Mr. Coun. Yes. 

Mr. Pierce. All right. 

Mr. Coun. But I would like to amplify it, if I may. There is a 
way of curing that. 

Mr. Pierce. We realize that, sir. 

Mr. Coun. And the way to cure it is not to reduce the power, but 
to increase the outlets. 

Mr. Materz. Well, if you increased the outlets, wouldn’t you neces- 
sarily reduce the aa 

Mr. Coun. Obviously you would. You would reduce it in relation 
to the whole. 

Mr. Maerz. The reason I asked you that question is that I under- 
stood you to say just a moment ago that you would not advocate 
reducing the power. 

Mr. Coun. Not reducing the power as such by making it less power 
than they have. All you have to do is give us an opportunity to com- 
pete against them. 

Mr. Pierce. Mr. Cohn, for the sake of saving time on this, I would 
like to read from pages 48 and 49 of this document about a particular 
situation and then ask you a few questions about it: 


A few months ago, Screen Gems was called in by the president of ABC, and 
his programing vice president and was told that the hour following Disneyland 
on Wednesday nights at 8:30 needed a new program. ABC and the sponsors 
who were interested in that hour felt that a weekly hour-long western series 
would be good programing. Screen Gems agreed. ABC felt that Screen Gems 
was preeminently qualified by virtue of its past productions in the field of tele- 
vision, the theatrical productions of its parent company, and its physical facilities 
for the production of western pictures, to produce such a series. Screen Gems 
agreed. ABC was willing to finance a pilot, which would involve about 2% 
percent of the cost of the program as a whole, set aside the time for a limited 
period, and if the sponsors accepted the program after seeing it, ABC would 
order the series produced. In return, ABC wanted 50 percent of all of the profits 
of the production venture. Screen Gems asked if it would receive any of ABC’s 
profits from the sale of the time period, or of the succeeding time period, which 
would become far more valuable if the Screen Gems program were successful. 
The answer was “No.” Screen Gems counteroffered to finance the pilot itself, and 
if ABC would set aside the time, Screen Gems would sell the program, but would 
retain all of the profits. The answer was “No.” ABC wanted control of the 
future of the series, if it were to have a future, and to avoid being put in the 
position of losing the series to another network, if the sponsor should decide to 
move it after it had become popular on ABC. Screen Gems conceded that ABC 
had a point there, and offered to agree to give ABC an option to retain the pro- 
gram before letting its existing sponsor move it elsewhere—but no profit parti- 
cipation. Eventually, Screen Gems, realizing that the time period was poten-_ 
tially very valuable, although ABC had not yet succeeded in realizing this 
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potential, offered to give ABC a token profit participation. The deal was not 
made. 

Now, are the facts as stated in that document substantially correct ? 

Mr. Conn. Yes, sir. 

Mr. Prerce. Precisely when did this meeting occur with ABC? 

Mr. Coun. In the spring of 1956—I would say in March probably. 

Mr. Prerce. What are the names of the persons who were present 
at that meeting ? 

Mr. Coun. Well, there were several meetings. In the first meet- 
ing Mr. John H. Mitchell, vice president and general sales manager 
of Screen Gems, met with Mr. John H. Mitchell, an official of ABC, 
and Mr. Richard Lewine, the programing vice president of ABC. 

A subsequent meeting was held between our John Mitchell, their 
John Mitchell, Mr. Kintner, their president, Mr. Lewine, and myself. 

A third meeting was held with Mr. Abe Schneider, the first vice 
president of our company and a vice president of our parent company, 
Mr. Kintner, Mr. Lewine, the two Mitchells and myself. 

I think there was a series of 2 or 3 such meetings, with these people 
attending at various times. 

Mr. Pierce. Now, did any Screen Gems officials or representatives 
= a meetings make any written memoranda of what transpired 
there 

Mr. Coun. This is what gave rise to this discussion that we had 
this morning. I was under the impression, frankly, sir, that they 
had. I don't recall ever seeing them, but they usually do have some 
kind of a memo of a meeting or series of meetings of this kind. 

And I was surprised last night, and here again today, to find that 
no such memorandums appeared or had been located. I have asked 
the man who conducted you through the files, at the conclusion of our 
meeting this morning, whether there were such memorandums, and 
he told me he had made every effort to find such memos and there 
were none he could find. 

And so I can only assume that what I thought had been normal 
procedure either did not take place or these memorandums have dis- 
appeared through misfiling, which is entirely possible. 

ut the facts which watbive stated are the true, the whole, and, to 
the best of my knowledge and of all of our people, the complete state- 
ment of these facts. 

Mr. Prerce. I see. 

Mr. Maerz. How much would it have cost your organization, Mr. 
Cohn, to have produced this pilot film ? 
wana e estimated somewhere in the vicinity of $75,000 to 

,000. 

Mr. Maerz. And, specifically, how much did ABC propose to invest 
in this project ? 

Mr. Coun. $75,000 to $90,000. I should not say that. They had 
offered to put up the cost of production of the pilot. We never got 
around to talking about the actual estimated cost of production. It 
is my impression they would have liked to have had it produced for 
less money. 

Mr. Materz. Is it correct that ABC was willing to finance the en- 
tire cost of this pilot film? 
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Mr. Coun. Had we been able to agree on what the cost of it would 
have been. 

Mr. Marerz. And then would ABC have been an equal partner with 
Screen Gems, not only with respect to the series of programs as ex- 
ae on the network but also with respect to subsequent rerun 
rights 

r. Conn. That is what they were asking for. 

Mr. Maerz. 1 see. Now there have been other situations, other in- 
stances, have there not, where Screen Gems has made a profit-partici- 
pation deal with a network ? 

Mr. Coun. Yes. 

Mr. Materz. Can you tell the committee why you turned ABC 
down, whereas you did enter into profit-participation arrangements 
with the other networks? 

Mr. Conn. Well, there were a number of them. In the first place, 
if you will note by checking your records, the only occasion upon 
which we have made a profit-participation deal is where, among other 
things, we got a firm commitment for a whole series. In the case of 
this particular set of negotiations, all we were getting, all we were 
offered, was a commitment for a pilot film, and that, with a number of 
other considerations such as our ability to produce such a pilot at such 
time when we felt that the market was really ripe for such a thing, was 
such that we did not think it was a very good deal to make. 

Mr. Maerz. Now if ABC had given Screen Gems a commitment 
for a series, would Screen Gems have accepted the ABC proposal? 

Mr. Coun. Well, I cannot answer that, because it is like if we had 
ham, we would have ham and eggs, if we had eggs. I would have 
thought that had they given us a firm commitment for a series of 39, 
and had guaranteed us the hour following Disneyland, and had given 
us enough money to produce the kind of show that we believed in, 
and had we been convinced that it. was possible, which we never really 
were convinced of, to produce an hour-long show with a single con- 
tinuing character going every week, unless we had a tremendous ad- 
vance start, we might have given them a profit participation, but I 
sincerely doubt whether we would have given them 50 percent. 

Mr. Prerce. I should like to address these questions of Mr. Siller- 
man, of Television Programs of America. 

Mr. Sillerman, is it true that TPA arranged to license its pro- 
gram called Susy to Drewry’s Beer for telecast in Chicago over sta- 
tion WNBQ, a station owned and operated by NBC? 

Mr. SrtteRMAN. Yes, sir; that is true. 

Mr. Prerce. And is it true that NBC informed Drewry, through 
its advertising agency, that it preferred to have The Great Gilder- 
sleeve, an NBC property produced and distributed by the NBC film 
division, telecast in the available time period ¢ 

Mr. SrittermMan. That is quite correct. 

Mr. Pierce. Did the agency and the sponsor make it clear to NBC 
that they did not want The Great Gildersleeve, but they wanted Susy ? 

Mr. SinterMAN. Absolutely true. 

Mr. Prerce. Did it come to your attention that NBC replied that 
if Drewry wanted the time period they would have to buy The Great 
Gildersleeve ? 

Mr. SrtzerMAN, That is correct. 
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Mr. Pierce. Did NBC, in a letter to the agency, cancel the agency’s 
contract for the time period ? 

Mr. Srtterman. That is true. 

Mr. Pierce. What agency was this? 

Mr. Strterman. The company is known as MacFarland Aveyard 
& Co., of Chicago. 

Mr. Prerce. And is it correct that under these circumstances Drewry 
had no recourse but to accept The Great Gildersleeve ? 

Mr. Srirerman. That is true. 

Mr. Pierce. Did Drewry, through its agency, notify NBC accord- 
ingly, and the time period was then reinstated ¢ 

Mr. StntermMan. Yes, sir. 

Mr. Pierce. In other words, after they had accepted The Great 
Gildersleeve they got their time period ? 

Mr. Suterman. That is right. 

Mr. Pierce. In your judgment, is this an example of how network 
ownership of television stations, film subsidiaries, and packaged 
shows can be combined to require an advertiser to give up an inde- 
pendent film program that he wants? 

Mr. SriterMAn. Well, the facts in this case indicated that this was 
the result. This is all we have to go on, and that is exactly what 
happened. 

The CHatrman. Are there many such cases ? 

Mr. Srmrterman. Well, I do not know that there are many. 

The Cuarrman. Are there a number of them? 

Mr. SuerMan. In my recollection, this has happened. It hap- 
pened in this case, and it can happen. 

Mr. Keatine. NBC will be called here to explain that. We will 
want them to explain this, will we not, Mr. Chairman ? 

The CHatrMan. Yes; we will have them. 

Mr. Keatina. If that is all there is to it, it is a clear case of cram- 
ming a program down the throat of the advertiser that the advertiser 
ae want. Now, there may be more to it than that. Am I not 
right? 

Mr. SrutermMan. Well, these are the facts that are known to us, as 
they were stated here by counsel, exactly as it occurred. 

Mr. Keatrne. I do not know much about these programs, but is this 
a great feature, the Great Gildersleeve ? 

Mr. SrtterMAN. Well, that is a matter of opinion. We have certain 
facts and figures which show the relative appeal of these two shows, 
and I must state that the show that was rejected has an excellent rec- 
ord, an excellent track record as compared with the other one. 

Mr. Keating. An excellent track record ; is that what you call it? 

Mr. Sruterman. Yes. 

Mr. Keatine. Better than the Great Gildersleeve ? 

Mr. Sruterman. In many, many cases; yes, sir. 

Mr. Materz. Mr. Sillerman, did you indicate a moment ago that 
there are other such cases as this that have occurred involving your 
company ¢ 

Mr. SmuterMaAn. Well, there have been cases. I do not know that I 
could document any cases from my memory, but in my memory there 
have been similar instances. 

The Cuatrman. About how many ? 
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Mr. Sttterman. Well, I would not say many. I do not know how 
frequently this occurs. We can only, of course, be governed by our 
own experience. 

The Fonaaniieadt, What is your experience? 

Mr. Sitterman. Well, this happened in this instance, and the only 
case I can recall the exact specifics of NBC owned and operated sta- 
tions where this occurred. There have been some other scattered in- 
stances happen to us in the case of NBC affiliated stations having 
naaens an NBC property and having given preference to that par- 
ticular property. 

The CHatrrman. How many such cases were there, in your expe- 
rience, of your company ? 

Mr. SrtterMan. I would have to assemble them to know. 

The CuarrMan. Just roughly. 

Mr. SitteRMAN. A couple, I would say, that I may be able to recall. 

The Cuamman. Let us go around the room, aside from Mr. Cohn. 

The gentleman in the middle; are you one of the operators of these 
companies ¢ 

r. Hanrr. I am employed by Screen Gems. 

The Cuarman, Mr. Jaffe, what about your company? Are there 
any such instances which you could tell us about ? 

Mr. Jarre. I cannot recall any specific instances. I can only recall 
that it has occurred a couple of times. 

The CHarrman. It has occurred a couple of times in your expe- 
rience with your company. 

Who represents the third company ? 

Mr. Maerz. Mr. Cohn. 

The Cuarmman. Mr. Cohn, have you had any such experiences? 


Mr. Conn. I must confess that since my ae with my com- 
i 


pany is more of a managerial one and not directly concerned with 
sales, I would not be able to tell you of any specific occasions where 
such instances had occurred. 

The Cuarrman. Mr. Reel. 

Mr. Reet. Within my knowledge we have no such instances, but in 
a sense my position is somewhat similar to that of Mr. Cohn in that 
I am not directly in charge of sales and know of no such instances. 

The Cuarrman. I think we ought to have supplied to us the details 
of each of these cases. We want that for the record, and the record 
will be held open. 

It does not mean that you must come back again to testify, but we 
should like to have each and every one of you give us the details with 
regard to each such case. : 

Mr. Pierce. Mr. Sillerman, do you see any difference between this 
situation and the You Can’t Take It With You situation that we dis- 
cussed earlier today ? 

Mr. SttterMAN. Well, there are some basic differences. This was 
at the local level, it happened on a local station, not in connection 
with a network program. 

Mr. Matetz. It was an NBC-owned station ; was it? 

Mr. Sruterman. A station owned by NBC. 

Mr. Prerce. Owned and operated ? 

Mr. Sttterman. That is true. The property that had been licensed 
to the advertiser was for local use in the market of Chicago, whereas 
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in the other situation they were talking about the national exhibition 
of the program, so there are basic differences here as to the scope of 
the program. In some other respects there are some resemblances. 

Mr. Prerce. When did this incident occur ? 

Mr. Keating. Wait just a second, I have something in mind right 
now. 

When you had The Great Gildersleeve conference, what argument 
did they give you! Did they say, “Now, listen, we have seen these, 
and The Great Gildersleeve is the better show”? Is that what they 
said to you? 

Mr. Sitterman. Is that what who said? 

Mr. Keatinc. Why did they insist on The Great Gildersleeve ? 

Mr. Sirterman. Well, the statement that they made is directly 
quoted in the statement, that the station preferred to have The Great 
Gildersleeve occupy that time. That is the statement they made. 

The Cuairman. The answer is that they would make more money 
on it because it was their show ? 

Mr. Stitterman. I did not say they stated that, sir. 

Mr. Keating. I think you might well conclude that, but on the other 
hand there might be some other reason. I am asking what their 
stated reason was. 

Mr. SmtermMan. Well, I have given their stated reason. Their 
stated reason was that they preferred to have this program go into 
that time, and they reserved that time for this particular program. 
Now, it does happen that if you were to ask the reason for their 
preference they could probably give you a number of reasons. It 
is always the function of a station, just as of a network, to program 
its station schedule in the way that they think will be most effective 
to be delivered to the greatest audience, and it perhaps was their 
conclusion that this program was more suitable to this time period. 
And, coincidentally, it happened to be their own program. 

I do not say they stated that; I only know what they did state, and 
that was that the station operation preferred to have this program, 
The Great Gildersleeve, occupy that time rather than Susy, which hap- 
pened to be our program. 

Mr. Keattna. Was there only one station involved in that ? 

Mr. SruterMANn. One station, a local station in the city of Chicago. 

Mr. Prerce. When did this incident occur? 

Mr. SritterMan. This incident occurred in the late fall of 1955— 
not necessarily the late fall, I think it was around August or Septem- 
ber of last year. 

Mr. Prerce. Will you explain to the committee how this matter 
came to your attention ? 

Mr. SrttermMAN. Well, as stated, we had made a sale to Drewry’s, 
Ltd., which is a regional brewer and distributor of beer in the Middle 
West. This company had purchased from us this program for a 
number of their markets. In Chicago they had planned to release 
this program over this station in a time period they had been using, 
and when it came time for us to service the program—by that I mean 
to supply the print of these pictures—we were notified by the agency 
exactly what had transpired, that the station had decided that it pre- 
ferred another program and had taken this action of canceling the 
time. And when the advertiser discovered they would lose this time— 
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incidentally, a very desirable period of prime time—they decided that 
they could not afford to lose it and would accept the program they had 
to take in order to hold the time. 

Mr. Pierce. Did you actually see this letter or a copy of it that 
was sent from NBC to the advertising agency, notifying them that 
they could have the time period back upon the taking of The Great 
Gildersleeve ? 

Mr. SiteRMAN. I don’t now that there was any such letter telling 
them they could have the time period back. The only letter I did see 
referred to the fact that the station preferred The Great Gilder- 
sleeve, and since the advertiser did not wish to take it, that the time 
was being canceled. 

Mr. Prerce. I see. That was the only piece of correspondence that 
you saw ? 

Mr. SutermMan. That is correct. 

Mr. Maerz. Now, your statement, the statement of your organiza- 
tion, points out that a letter was written to the agency which canceled 
the agency’s contract for the time. Do you see that there? 

Mr. SuuterMan. Yes, sir. 

Mr. Maerz. Who signed this letter on behalf of NBC? 

Mr. Sitierman. I don’t recall the name of the individual, but the 
sales manager, as I recall it, of the station. 

Mr. Mauerz. Did the advertising agency in Chicago show you that? 

Mr. SrtterMAN. Yes, sir. 

Mr. Keatine. Is the Chicago station a wholly owned subsidiary ? 

Mr. SrtterRMAN. Yes, sir. 

Mr. Maerz. Mr. Sillerman, do you recall the approximate date of 
this letter ? 

Mr. SmitermMan. I would say it was written by the latter part of 
November 1955, and was signed by the then NBG spot sales manager 
in Chicago. 

Mr. Materz. We are talking about the agency’s contract for the 
time period on the Chicago station ; is that correct / 

Mr. Sttterman. That is correct. 

Mr. Pierce. I should now like to address a few questions to Mr. 
Cohn. 

Mr. Cohn, I should like to read you the second paragraph on page 51 
of the document the association supplied to the FCC Study Group, 
or, I should say, part of that paragraph: 

We respectfully suggest that you get in touch with the advertising executives 
of Firestone Tire & Rubber, the United States Tobacco Co., the Longines-Witt- 
nauer Watch Co., and, of course, the Singer Sewing Machine Co. and Bristol- 
Myers, who were involved in the Four Star Playhouse matter that we have 
already discussed. 

Now, would you tell the committee what sort of facts you were 
referring to when you advised the Study Group to get in touch with 
the advertising executives of those various companies ? 

Let us first take the Firestone Tire & Rubber Co. situation. 

Mr. Prorxin. Mr. Chairman, I think the other witnesses know these 
facts better. 

Mr. Pierce. Well, if any witness knows them better than Mr. Cohn, 
that witness can tell the committee the facts involving the general 
situations I have just referred to. 
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First I would like to take up Firestone Tire & Rubber Co. 

Mr. Jarre. I seem to recall the Firestone story. 

Ser Pierce. Would you tell the committee what that story was 
about ¢ 

Mr. Jarre. Firestone had for countless years been on NBC radio, 
and with the advent of television, engaged in a simulcast, of a musical 
program, not a Fame oa 5 popular musical program, but rather a 
program devoted to classical music. This had been on a number of 
years on NBC 

The Cratrman. Was that the Howard Barlow Orchestra ¢ 

Mr. Jarre. The Voice of Firestone; yes, sir. It had been on NBC 
for many, many years, with very low ratings, and I guess it was 2 years 
ago that NBC decided that they would have to reshuffle their pro- 
graming schedules to strengthen Monday nights, and they served 
notice on the Firestone Co. that they would no longer take this pro- 
gram on Monday night at this 8 : 30 slot. 

Firestone had absolutely no recourse but to withdraw from NBC. 
In that time slot NBC subsequently put on the Sid Caesar show. 
Firestone then went to ABC, and is still programing on ABC at the 
present time. 

Mr. Pierce. What are the facts connected with the United States 
Tobacco Co. matter? 

Mr. Jarre. I think the United States Tobacco Co. sponsored a pro- 
gram for a number of years called Martin Kane, Detective, or Martin 
Kane, Private Eye. 

Mr. Keatine. It was pretty good, too. 

Mr. Jarre. I believe this program was on at 10:30 on Thursday 
night. NBC made an arrangement with Lever Bros. to televise a show 
called the Lux Video Theater for 1 hour between 10 and 11 on Thurs- 
day night, and they did pretty much to United States Tobacco what 
they had done to Firestone, telling them to please take their program 
elsewhere. 

Mr. Keating. Where did they go, to ABC? 

Mr. Jarre. They went off. 

The Cuarrman. Is this the lesson you draw from these two cases 
and the following ones, namely, “We have seen what network control 
of option time has meant to regional, local advertisers, and also to 
national spot advertisers. Network control of packages, as well as 
control of its own network time, has worked to the detriment of na- 
tional advertisers, who, because of the option-time situation, feel that 
they must be on a network. There are numerous examples of national 
concerns, comparative giants in their fields, being subjected to arbi- 
trary cancellations and other similar restrictions by either 1 of the 2 
major networks. In each such case one of its own packages was of 
primary concern to the network involved.” 

Is that the lesson you have drawn from these cases that you are 
referring to? 

Mr. Jarre. I believe so. 

Mr. Prerce. What were the facts connected with the Longines- 
Wittnauer Watch Co. matter? 

Mr. Jarre. I am not familiar with that one. 

Mr. Prerce. Is anyone else familiar with that matter? 
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Mr. SttuerMAN. ‘This was a case where Longines had had for a long 
period of years on CBS network a semidocumentary news-type pro- 
~— called Chronoscope. It ran from 11 to 11:15, Monday through 

riday. 

Mr. Keratina. We have both been on that, and that is the only 
public-service program on the air where they pay the Congressmen 
anything for going on. And they took that off the air? 

The Cuarrman. That is right. 

Mr. SrtterMAN. That is probably one of the few examples of a 
commercial program that was openly and plainly a public-service 

rogram, and, due to a change of policy, these people were preempted 

om their time because of the desire of CBS, as I recall it, to install 
a series of straight news programs on the hour, and after several 
years, I don’t recall how many, the Longines-Wittnauer Co., was 
divested of their time through preemption. 

Mr. Keattne. And CBS put a straight news show there? 

Mr. Sttterman. A news show at 11 o’clock. 

Mr. Coun. Which didn’t have to pay Congressmen. 

Mr. StrtermMan. On which they don’t pay Congressmen. 

Mr. Keattna. I was very sympathetic when Chronoscope went off 
the air. 

Mr. SttiterMAN. They went off and stayed off, insofar as that show 
was concerned. 

Mr. Kezatrne. Well, on the other hand, in all fairness it should be 
said that, apparently, it was not taken off because CBS substituted 
a new show; or am I wrong? 

Mr. Srtterman. In all fairness there I think you would have to say 
that the show was put off the air and was replaced by a CBS show. 

Mr. Keattne. Was it a CBS public-service show ? 
ae SrnteRMAN. Well, the new show is a CBS-owned commercial 
show. 

Mr. Keatrne. It is a sponsored show. 

Mr. SttierMan. It is a sponsored show. 

The Cuarrman. That was even outside the peak hours—that was at 
11 o'clock ¢ 

Mr. Sitterman. Eleven o’clock on Sunday. 

Mr. Keattne. And would they not give Longines-Wittnauer any 
other time? 

Mr. Strterman. Apparently they weren’t able to get together on 
any other time, and they had established what they thought was some- 
what of a franchise, and I imagine, because they didn’t get together 
on another time, they weren’t offered a satisfactory time. 

Mr. Keatine. They did not go to ABC? 

Mr. Sruterman. They didn’t go anywhere. 

Mr. Prerce. Will you explain to the committee the facts that sur- 
rounded the Singer Sewing Machine-Bristol-Myers Four Star Play- 
house situation ? 

Mr. Jarre. Singer Sewing Machine and Bristol-Myers were re- 
sponsible for Four Star Playhouse. They indicated to our company 
they would like to renew the show for another year. They were in- 
formed by CBS that CBS were engaging in a new programing pattern, 
wherein they were going to give some business to Mr. Cohn, and run 
a program called Playhouse 90. This would necessitate the removal 
of Four Star Playhouse from the programing structure. 
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We talked to the advertising agency for both clients, who said 
although they were most desirous of continuing their association and 
identification with Four Star Playhouse, there was very little they 
could do, and the program will go off the air within 2 weeks, I guess. 

Mr. Kearine. Can certain advertisers get a better deal with these 
networks than can others? 

Mr. Jarre. Not to my knowledge. 

Mr. Maerz. Are you familiar with the discount rate policy of the 
networks. 

Mr. Jarre. Not specifically, other than the fact that it is uniform 
for all. 

Mr. Maurrz. Have you seen the rate schedules? 

Mr. Jarre. On occasion I have. 

Mr. Materz. And you can get a discount depending on the volume 
of business; isn’t that so? 

Mr. Keatine. But you say it is the same for all,every one. In other 
words, any advertiser that produces a certain amount of business gets 
that particular discount ? 

Mr. Jarre. Yes; it is the same principle as newspaper lineage. 

Mr. Keating. It sounds to me, from what I can get, that this is— 
it may be obvious to you, but this is all a new field to me—but it sounds 
to me like the great job that an advertiser has, is to get on the air 
at all. 

Mr. Jarre. That is correct. 

Mr. Keattnc. Why do the networks give a discount for bringing 
business when they cannot take care of the business that they have 
got now? 

Mr. Jarre. That is the networks’ business, not mine. 

Mr. Keatine. Well, we will have a chance to hear about that. 

Mr. Harkins. Mr. Chairman. With respect to whether the adver- 
tisers or advertising agencies get the same discount by the networks, 
you testified that they all get the same; is that not right ? 

Mr. Jarre. Yes, sir. 

Mr. Harxrns. Now, that is to the best of your knowledge. In other 
words, there is, as far as you know, the same discount for all, but you 
have no specific knowledge as to that. 

Mr. Jarre. No, sir; I only go by the printed rate card that is offered 
to the people in the field. 

Mr. Materz. In other words, you do not know whether the net- 
works give certain advertisers special discounts or in addition to the 
amount specified on the rate card ? 

Mr. Jarre. You mean under-the-table deals? 

Mr. Materz. Of course, you would not know about special discounts, 
if special discounts were, in fact, given ? 

Mr. Jarre. I wouldn’t know. 

Mr. Materz. But you are familiar with the fact that the networks 
publish rate cards, setting forth certain discounts that can be procured 
by the advertisers ? 

Mr. Jarre. That is right. 

The CHarrman. With reference to advertising, I want to read from 
page 7 the following note: 

During the year 1955, $407 million was spent by network advertisers for net- 
work time. More than 50 percent of this, or approximately $205 million, was 
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spent by the top 17 advertisers. And the remaining 285 network advertisers 
spent the rest. The top 17 advertisers utilized the prime evening hours. The 
nonnetwork advertiser has become a second-class citizen. 


And then there is a quotation from Mr. Weaver which says: 


As Mr. Weaver pointed out, if the situation continues, a nonnetwork advertiser 
must certainly go out of business. 

That is an interesting commentary on that. 

Mr. Keatine. Now he is out of business. 

The Cuamman. He is a man on his feet pretty much all of the 
time. 

Go ahead, Mr. Pierce. 

Mr. Pierce. All right. I would like to address a few questions to 
Mr. Cohn. 

Is it your opinion that only the networks are in a position to guaran- 
tee to a Jackie Gleason or a Milton Berle that he will appear on the 
air over a period of years ¢ 

Mr. Conn. Basically, yes. We can guarantee to make programs 
over a period of years, but we have no guaranty that we can get them 
on the air. 

Mr. Keatrnc. Have you entered into these long-term contracts to 
sew up talent? 

Mr. Conn. Well, we on occasion make commitments with producers 
to produce a series of no less than so many programs, rather than 
just a pilot show. 

Mr. Keratine. I am told that these networks sign up talent over a 
period of 10 years, or more than that. 

The Cuarman. A lifetime. 

Mr. Conn. Our procedure is usually to make a commitment for 1 


year, with options for succeeding years, and that springs from a 
conservative desire to maintain our position in the business. 

The CuHatrman. There is a comment by your group in this state- 
ment: 


Furthermore, the networks exercise a tight control over services of recognized 
star performers and other creative artists, and that by contract with these people 
they have locked up their exclusive services for extremely long periods of time. 
It is the networks and only the networks that can guarantee to a Jackie Gleason 
or Milton Berle that he will appear on the air over a period of years, because 
it is the networks and only the networks that control the broadcast time. No 
independent program producer, film or live, and no advertiser, no matter how 
large and important, can offer any such assurance. The result is that we inde- 
pendent producers are under a serious disadvantage productionwise, insofar as 
the top star performers are concerned. It does not necessarily mean a per- 
former who has a long-term contact with a network will actually be on the 
air. All too often he is paid to sit still. What it does mean is that he is 
blecked from rendering services to us, even though he may be anxious to do so. 


That is the comment of your group. 

Mr. Conn. Yes. 

The Cuarrman. Incidentally, the moneys that are paid the talented 
actors or actresses who are kept on ice amounts to a great deal, and 
that money is put to, shall I say for want of a better term, nonproduc- 
tive use. Is the purpose to prevent somebody else or some other 
entity of availing itself of those services ? 

Mr. Conn. I would doubt that, sir. 
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The Cuamman. Well, if it is nonproductive, I don’t care what the 
reason underlying it may be, it adds to the cost or the charges that the 
networks must make for the time that they sell. 

Now, if this were an ordinary business, I would say “All right, go 
as far as you will.” But this is a business charged with a public 
interest. And I repeat, these networks are protected from competition. 
The question is whether or not the Federal Communications Com- 
mission should address itself to this talent problem, and the large 
sums of money that are paid for talent that is put on ice and not used. 

Mr. Keatine. What goes through the mind of Milton Berle er some- 
body that is willing to sew himself up for 20 or 30 years; I don’t care 
at what price ? 

The CHarrMan. It is security, I suppose. They get the money 
whether they work or not. 

Mr. SttteRMAN. Some of them buy a release. 

Mr. Kerattnea. He is selling himself, his whole future. He might 
want to go fishing. He cannot go fishing. 

The CHatrMan. He can do anything he wants except perform. 

Mr. Keatine. Well, suppose they wanted to work him all the time. 

Mr. Coun. I can only talk generally about this. I think I can talk 
a little bit about it. When the networks sign up what they believe to 
be outstanding talent, so as to give them a competitive advantage over 
the networks or the others with whom they are competing, then they 
try to create programs for this outstanding talent which would be 
acceptable to advertisers and to the public. On occasion, when they 
are dealing with the very top talent of the category of a Milton Berle, 
because they are in such major demand and because they are at that 
time so important to the public, talent can demand a contract cover- 
ing a long span of years, such as has been described by you, and the 
networks attempt to get them. 

Now, again I do not like to put myself in the minds of the net- 
work people when they make these deals. I would rather doubt that 
they make them with the idea of just putting people on ice. 

Mr. Keatine. Oh, no. 

Mr. Coun. They make the deals in the hope of being able to create 
a program that they can put on the networks with these people. 

Mr. Keatine. They would be out of their minds to buy them and 
put them on ice. It is only that that sometimes happens later. 

Mr. Coun. Now they have put these people in programs and they 
have had varying degrees of success. This is not a business, as I said, 
like building a bridge, where you can predict exactly what is going to 
happen. If it isn’t successful they try to change the formula, they 
try to change the format, they hire new writers. 

Mr. Keatine. Do they change the vice president who put the 
talent in? 

Mr. Conn. They may change the vice president and they come to a 
point where they have just run out of ideas. They have a contract 
which runs for 2, 3, 4, or 10 years. Well, they have always got the 
alternative of using these people in spectaculars or individual shows 
or as guests, and so forth, and they have a right to do this. 

Mr. Kerarine. Can they use them anywhere they want ? 
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Mr. Coun. It all depends on the terms of the contract they have 
made. I think probably during the scope of this inquiry you might 
want to look into that a little bit. 

Mr. Keating. And some agents get big commissions for putting 
through a deal like that? 

Mr. Conn. The agent who represents the star gets a commission out 
of what the star gets. But the point that we made here and I think 
the point that is germane is that if there were as many stations or as 
little option time as we have recommended, then we, too, would have 
a reasonable assurance of access to the air, and we, too, could afford 
to gamble on our ability to come up with shows for talent and give 
talent commitments that are longer than 26 or 39 programs at a time, 
as we have done in the motion-picture business, those of us who have 
been in it, where we are willing to sign a star for a 7-year contract, 
with the knowledge that in the 7 years we will be able to make enough 
feature pictures by that star and get them played in theaters, because 
the theater situation is more competitive, and we take our chances 
on our judgment. 

I think we would do that in this field as well, but because there is 
this restriction based on the number of stations and the extensive use 
of option time, we know that the bottleneck through which our pro- 
= have to flow is relatively small, and we can’t commit ourselves 

yond a certain point. 

I know of no independent producer-distributor such as ourselves 
who would make a commitment lasting more than a year. Is that 
reasonable, to say that ? 

Mr. SmterMAN. Yes. 

Mr. Maerz. Mr. Chairman. 

The CHarrman. Mr. Maletz. 

Mr. Maerz. Mr. Cohn, again I would like to quote from page 45 of 
your document, in which you state: 

The result is that we independent film producers are under a serious dis- 
advantage productionwise insofar as the top star performers are concerned. 

My question is this: Have you experienced any difficulty in obtain- 
ing a star performer for a program by virtue of the fact that that per- 
former was tied up through an exclusive network contract ? 

Mr. Coun. Well, because he is tied to an exclusive network contract, 
we never even ask him. We know he has an exclusive contract. 

Mr. Matetz. How would you know that? 

Mr. Coun. Well, we generally know what goes on in our trade. 
Part of our job is to be informed as to who has contracts and who 
hasn’t contract ; who is free lance, who is tied up. It is much the same 
way as in the motion-picture industry. Up until 2 or 3 years ago 
no other company would try to get Clark Gable because they knew 
he was tied to Metro-Goldwyn-Mayer, and the only way they could 
get Clark Gable was to get him through Metro-Goldwyn-Mayer. 

Similarly, in our business we know that, let us say, Milton Berle 
has a contract with the National Broadcasting Co. and if I had an 
idea for a program with Milton Berle, I wouldn’t approach him be- 
cause he has that contract. 

Mr. Keatine. If you went to NBC, would they loan him out to you? 

Mr. Conn. Well, they might. There is no law against their doing 
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so, and if our idea were good enough and their need for a good idea 
was strong enough, it is entirely conceivable they would do this. I 
know of no major instances of this happening. 

The Cuatrman. How do they use a man like Milton Berle? What 
do they do, put him on spots hke the Ed Sullivan Show? What do 
they do with him? 

Mr. Conn. As you know, for many, many years they had a pro- 
gram with him every week, which was one of television’s great pro- 
grams, and one of its first strong and important programs. 

The Cuatrman. Yes, but what do they do with him now? What 
does he do? Is he atrophied or what? 

Mr. Coun. Now they use him occasionally. Last year they had 
him regularly scheduled for once a month. 

The CuarrMan. And this year what? 

Mr. Jarre. He is making television films in Europe for them. 

The Cuarrman. He is making television films in Europe for them ? 

Mr. Jarre. Yes, sir. 

Mr. Keatine. What is this Elvis Presley deal? 

Mr. Coun. I don’t know. I recommend that you ask that question 
of his agent. I couldn’t answer it. 

Mr. Keratine. He left one of the networks and went with another 
one, didn’t he? 

Mr. Coun. I don’t think he has any permanent arrangement— 
and again this is what I read in the newspapers. The boys over at 
the press table could probably tell you more than I could—Presley 
has only made commitments for individual appearances. I think he 
made a commitment to appear once with the fellow that is opposite Sul- 
livan—Steve Allen—on NBC, and then Ed Sullivan hired hom to make 
three appearances on his show. Now, I read they are negotiating 
to make more appearances, and I suppose everybody in captivity is 
trying to buy him, because he is so popular at the moment. 

The CHarrman. But he is not under contract with any of the 
chains? 

Mr. Conn. Not that I know of, but I haven’t been to my office since 
9 o’clock this morning. 

Mr. Materz. Did I understand you to say, Mr. Cohn, that if you 
get trade information to the effect that a star has a contract with a 
network, you won’t attempt to negotiate with him with respect to his 
performing in one of your programs? 

Mr. Coun. If the star were under contract to a network you wouldn’t 
negotiate with the star to start with. You would negotiate with the 
network, and I know of no situation, and at this point I can only talk 
for our own company, where we have entered into negotiations with 
a network for the loan of the services of a star for a program of ours. 
One of the problems involved is that this loan-out is somewhat dif- 
ferent than they are in the motion-picture business, that is, a star 
usually goes into a series rather than makes an individual per- 
formance, and obviously if you borrow a star from the network and 
put him into a series, the network would then be deprived of the abil- 
ity to use that star in another series of their own over a long period 
of time, because you wouldn’t try to get a star unless you could have 
options for as long as you wanted to produce the show. 
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In the motion-picture business, for the most part you make individ- 
ual one-shot pictures and the company might be encouraged to lend 
you a star, as for example, Metro-Goldwyn-Mayer loaned us Clark 
Gable in 1934 for a picture, It Happened One Night, and they got 
a benefits out of the increased box-office value for Clark 

able. 

Now that happens frequently in the motion-picture business. It 
has happened in the past. 

And there is that difference. I do not know, but it might be possi- 
ble in a show, for example, like the Ford Theater where we use a 
different personality every week that we would have a chance of bor- 
rowing an NBC contract star to make an individual appearance on the 
Ford Theater. 

The problem would be, however, that we reserve to ourselves the 
subsequent distribution rights of that film, and would not want to 
make a commitment that it would play only on NBC stations. And 
obviously if they had gone to the trouble of securing the services of 
a star who they think has great value or great potential, they would 
want to preserve for themselves a kind of exclusivity. They would 
not want to see next year the show I made with their star last year 
playing on an opposition station. 

Mr. Pierce. Mr. Cohn, I would like to read to you a paragraph 
which appears on page 57 of your association’s document: 

On the production side the existence of the option prevents the independent 
producer from contracting with the big-name talent of this country because the 
time option gives the network the exclusive power to guarantee to the star per- 
former that he will appear on the air over a long period of time. Thus the con- 
trol of talent by the networks, which presumably was abolished in the late 1930's, 
when the networks, under pressure, decided to give up their talent agency affili- 
— has been made more drastic than ever by reason of the television time 
option. 

an you be more specific here and state the basis for that state- 
ment 

Mr. Conn. Yes; I think I could. Because we know that every time 
we embark upon the production of a new series, or a new pilot, we have 
the problem which has been described to you of getting the show on 
the air, and have no assurance that our show wil! ever play on the 
air, we have to be necessarily very cautious as to the type of commit- 
ments we can give to players. Our caution is dictated primarily by 
good business judgment. We know that if possible it is desirable 
to make a pilot film with an option for a further deal. If we cannot 
do that we make a deal for 13, or 26, or at most 39, with additional 
options. 

"rf we are negotiating for a specific star—let’s talk about Clark 
Gable because none of us is negotiating for him, to the best of my 
knowledge—I can go to Clark Gable or one of these other companies 
and say, “We would like to make a television series with you, and we 
would like to make a pilot film, and if we make the pilot and we can 
sell the pilot, we would like to continue with the series.” And he says, 
“Well, I want a commitment for more than just a pilot. I don’t 
want to make a pilot and then be under option for 6 months or a year 
and be stopped from doing anything else in television.” 
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If the man is important enough and we are secure enough and 
what we have got is ideal for him, maybe we will give him a commit- 
ment for 26 or 39 shows. 

On the other hand, his agent, whose job it is to represent the inter- 
ests of Clark Gable to the best of his ability, can walk into a network, 
which has much greater security that it can put the program on the 
air, because it controls time, and he can get a contract for 3 or 5 or 10 
years for that star. That is the basis of the description that we have 
in our presentation. 

Mr. Prerce. Mr. Cohn, I should like you to read to the committee, 
commencing with the last paragraph on page 45 of the document 
prepared by your association, through the first line on page 50, and 
then I should like to ask you a few questions. 

Mr. Piorkin. Mr. Chairman, we have no objection, but since the 
<locument itself is in the record, would it not save time—— 

Mr. Prerce. It is not in the record. 

The CHarrman. What is your question, Mr. Pierce? 

Mr. Materz. He is asking Mr. Cohn to read four pages from the 
association’s document. 

Mr. Coun. Counsel, couldn’t somebody else read this just as well 
asI? I have been doing a great deal of talking this afternoon. 

The CHarrman. We prefer to have you read it, Mr. Cohn. 

Mr. Coun. I beg your pardon ? 

The CuarrmMan. You can read; so go ahead. 

(Mr. Conn. (reading) : 

Under the circumstances, it is no wonder that. independent producer-dis- 
tributors have only on rare occasions been able to sell a program directly to 
a network. 

Mr. Prerce. No; beginning on page 45, the last paragraph. 

Mr. Conn. Beginning with the words “In other words”? 

Mr. Pierce. Yes. 

Mr. Coun (reading) : 

, - other words, the networks, insofar as television is concerned, do the fol- 
owing: 

Own and operate their own stations. 

Control the time, by means of option contracts, of all of their affiliates. 

Engage in the production and participate in the profits of programs which they 
are completely free to select to play on their own stations and those of their 
affiliates. 

Control talent by means of long-term contracts as a result of their time control. 

Own and operate Film Syndication Subsidiaries which, with the advent of 
tape, will give them almost complete control over the reruns of their live shows 
as well as their film shows. 

Own and operate merchandising subsidiaries or divisions. 

Own and operate station representation subsidiaries or divisions. 

In summary, the networks are exercising an increasing monopoly power over 
the entire field of television which is slowly blocking off independent operations 
from an opportunity to compete. 

Mr. Preece. All right; that is enough. 

Mr. Conn. Don’t you want me to go all the way to page 50? 

Mr. Pierce. No; that is all right; you can stop there. Did this 
statement represent the considered judgment of Screen Gems as of 
May 31, 1956? 

Mr. Coun. It did. 
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Mr. Pierce. Does it still represent the considered judgment of 
Screen Gems? 

Mr. Coun. It surely does. 

Mr. Pierce. And, Mr. Jaffe, does that still represent the viewpoint 
of Official Films? 

Mr. Jarre. It does. 

Mr. Pierce. Mr. Reel, is that the view point of ZIV ? 

Mr. Regex. Yes. 

Mr. Prerce. And, Mr. Sillerman, is that the viewpoint of TPA? 

Mr. SuterMan. Yes, sir; it is. 

Mr. Pierce. Now, Mr. Cohn, there is one small segment that is 
quite interesting that we have not touched upon this afternoon, and 
that is with respect to merchandising ancillary right, so-called. 

Would you explain to the committee just what merchandising rights 
are, and how it affects you and the networks? 

Mr. Coun. I would be happy to. Certain types of television pro- 
grams, particularly those which appeal to younger members of the 
family, when they become popular are able to lend great value to 
articles of trade which can be identified with these programs. 

For example, a program like Lassie. 

The CHarrman. Like what? 

Mr. Conn. Like Lassie, which is on Sunday nights on CBS at 
7 o’clock, and is distributed by Television Programs of America. 
This program, by virtue of the following it has earned, has made 
T-shirts manufactured for children with the imprint of this dog and 
his name across it of interest to children. 

Similarly, other articles of clothing, toys, comic books, records, 
stereopticon slides, the whole raft of these things have become a 
source of revenue to whoever owns the right to sell them. 

Now, most producers, if they create a program of this kind, in 
the act of creation own the rights of this kind. If they acquire the 
rights to a program of this kind knowing that they are in the posi- 
tion to lend great value to these ancillary rights that I have described, 
attempt and most often succeed in acquiring the ancillary rights along 
with the property, and as the program grows in popularity the ex- 
ploitation of these rights becomes a source of revenue to the producer- 
distributor. 

Some of our companies have created their own wholly owned mer- 
chandising departments for the exploitation of these rights; other of 
our companies have engaged experts separately and independently to 
exploit these rights for a fee. The networks also maintain similar 
— to merchandise, exploit, and similarly gain from these 
nights. 

‘So that along with all of the other points that come into negotiation 
when you sell a program to a network and bargain freely and com- 
petitively across the table is the disposition of, first, who will have the 
privilege to sell these rights and, secondly, what disposition or dis- 
tribution will be made of the revenue from these rights. 

Mr. Keartine. Mr. Cohn, there is one other facet of the industry I 
wanted to inquire about. When Screen Gems has produced a film 
which they think is a good deal for a network, and they sell that to a 
network, is there a middleman between them who obtains a commis- 
sion 
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Mr. Coun. There has been no middleman in any deal that Screen 
Gems has made with a network. 

Mr. Keartine. Well, are there such middlemen who engage in that 
kind of salesmanship? 

Mr. Conn. Yes; there are. There are middlemen who represent 
independent producers and sell their programs to networks; there are 
middlemen or agents, or they sometimes call them packagers, such as 
the William Morris office or the Music Corporation of America or the 
General Artists’ Corp., and there are others. These are the three 
most important who are engaged as agents, as middlemen, to sell a 
ec for the producer to a network or to an advertiser. 

The Cuatrman. Getting back to this merchandise phase, to what 
extent do the chains, National or Columbia, enter into this merchan- 
dising? ‘They do not have companies which manufacture shirts with 
Lassie on them; do they ? 

Mr. Coun. No; they have either divisions or subsidiaries that sell 
the licensing rights. 

The Cuatrman. And then they follow up that license to see whether 
or not a certain number of shirts are sold so that they get a certain 
amount of royalty ? 

Mr. Conn. Yes; they do the same kind of thing that we do. Let 
me explain how it works in a little more detail. 

We have a program called Rin Tin Tin which is very popular with 
families in America. It has an appeal to both the children and the 
adults. 

Mr. Keatrne. Is that your program; Rin Tin Tin? 

Mr. Coun. Yes, sir. And we control these rights. We have a de- 
partment consisting of several people who are experts in this field 
who make licensing agreements between us and manufacturers of 
these articles, toy manufacturers, clothing manufacturers, games man- 
ufacturers, publishers, and so forth. 

Mr. Kratina. And is there not a dog food named Rin Tin Tin dog 
food ; or haven’t you caught up with that? 

Mr. Coun. Dog food happens to be one of the items we are not free 
to license by the terms of our contract with our sponsor because a dog 
food is the sponsor of the program. 

Milk bone dog biscuits of the National Biscuit Co. is one of the 
products that is sponsored by the program, and the dog’s picture 
appears on the box, so we could not now license somebody else to 
manufacture a competing dog food. 

Mr. Keartinea. It gets very complicated. 

The Cuarrman. Is the merchandising phase just limited to the 
royalties that may be obtained from the use of the name Rin-Tin-Tin 
or Lassie? 

Mr. Conn. Basically; there would be nothing to stop us from going 
into the manufacture of T-shirts, but we have got enough problems in 
the picture business without getting into the coat and suit business. 

Does that explain how it works? 

Mr. Prerce. Mr. Chairman, at this point I would like to offer in 
evidence the document we have gone over today, entitled “Presenta- 
tion Before the Network Study Group of the FCC by the Associa- 
tion of Television Film Distributors,” dated May 31, 1956. 

The CHarrman. That may be accepted for the record. 

(The document referred to appears at p. 4054.) 
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Mr. Hargis. Mr. Chairman. 

Mr. Cohn, do the profit-sharing provisions of your Playhouse 90 
contract continue after the term of the contract if Screen Gems licenses 
it to other parties ¢ 

Mr. Coun. They do. The profit sharing continues even when Screen 
Gems licenses the programs to other parties than CBS. 

Mr. Harkins. Now, in that report of yours to the study group, o 
page 46 you stated : 

In return for exhibiting the program in a choice time spot in the network, 
which payments are sure of recoupment by the network, the networks require a 
profit participation in the program perpetually, long after it has ceased to play 
on that network. 

Now, is this contract an illustration of the complaint made there? 

Mr. Conn. Again, I don’t know that it was a complaint. It was an 
observation about the situation. 

Mr. Harkins. About the situation ? 

Mr. Coun. The situation. The contract you are talking about is an 
illustration of it; yes. 

Mr. Harkins. Mr. Chairman, I offer this contract for the record. 

The Cuarrman. It will be accepted. 

(The contract referred to appears at p. 4075.) 

The Cuarrman. The Chair wants to read some extracts from this. 

Mr. Piorxrn. Will you excuse us for a moment, sir ? 

(Counsel and the witness confer. ) 

Mr. Piorxin. Mr. Chairman, with respect to the contract that has 
just been offered in evidence, obviously if there is material in it 
that should be in the public record, we don’t want to keep it out of 
the record. On the other hand, there are so many things in it that 
are purely private business information that is of no concern to the 
public that we request the committee to have counsel just copy out 
the extracts and put them into the record rather than the entire 19- 
page contract ? 

The Cuarrman. I would like to confer with counsel. 

pene ca counsel confers with the chairman. ) 

he Cuatrman. Mr. Plotkin, I think some arrangement could 
be developed between yourself and counsel that would afford you con- 
siderable protection along the line you speak of. 

Mr. Prorkin. This is highty competitive, and I will get together 
with counsel on that portion of it. Thank you. 

Mr. Harkrns. This is the only contract offered thus far. 

Mr. Prorxtn. The other statement you have. 

Mr. Matetz. Mr. Chairman, I take it that in the event additional 
contracts are offered for the record, counsel for the committee can 
work out similar arrangements with Mr. Plotkin with respect to the 
releasing of any confidential material ? 

The Cuarrman. Yes. Now, are there any more questions Counsel ? 

Mr. Harkins. Just a few, Mr. Chairman. 

Subject to the arrangement that has just been made, I offer the con- 
tract for Circus Boy in the record. 

The Cuamman. The same arrangement. 

(The contract referred to appears at p. 4091.) 

Mr. Piorxrn. What you are interested in principally is the profit- 
participation part ? 





MONOPOLY | PROBLEMS IN REGULATED INDUSTRIES 4049 


The CHarman. We will not commit ourselves. I think you can 
make your arrangements with counsel, and you need not have any 
worry on that score. 

Mr. Prorxin. May I point out to counsel that that is not an executed 
a That is just a draft of a contract that is just being nego- 
tiated. 

Mr. Coun. There is another reason I would liketo raise. Although 
you see four companies sitting here at the table in apparent amica- 
bility—— 

The Cuarrman. You are fighting each other? 

Mr. Conn. We compete with each other voraciously, too, and we 
should not like, and I am sure that none of the companies would like, 
many of the details of their contracts made known to the others. We 
have been very careful in our relations between ourselves. 

The Cuarrman. I think counsel and Mr. Plotkin can work some- 
thing out that will be agreeable and satisfactory to everybody. 

Mr. Keratine. That puts the committee in the position that if one 
finds out about the other, some member of the committee has given 
that information. 

Mr. Conn. We will try hard not toassume that. If any members of 
the committee or counsel show up on the payrolls in the next 5 years. 
{ Laughter. | 

Mr. Harkins. I refer to the contract between Official Films and 
NBC concerning The Adventures of Sir Lancelot. Now, this contract 
provides for merchandising rights to NBC, is that not correct? 

Mr. Jarre. That is correct. 

Mr. Harkins. Now on page 47 of the document you submitted to 
the Federal Communications Commission committee, you state that 
where a networks asks for— 
syndication rights to a program you produce, in order to find time for that 
program on the network, it is in essence using the power granted to it by the 
FCC and its affiliated stations and using it to destroy competition in another 
field, unrelated to its network function. 

A similar situation exists with regard to the merchandising and ancillary 
rights that are created when certain types of programs become popular. 

Is this contract an example of the situation you are discussing in 
the statement ? 

Mr. Jarre. Not in our case, simply because we do not ourselves 
maintain a merchandising department and therefore if NBC didn’t 
do it we would have to seek someone else outside, and in our considered 
judgment they were just as qualified as anybody else. 

Mr. Maerz. Do you participate at all with NBC in the merchan- 
dising rights to this particular program ? 

Mr. Jarre. Yes, we do. 

Mr. Harxrns. I offer that contract. 

(The contract referred to appears at p. 4102.) 

Mr. Harkins. Now, with respect to merchandising rights, do you 
make the same contracts with respect to advertising agencies when 
you sell a program to an advertising agency ? 

Mr. Jarre. Yes. 

Mr. Harkins. For the same reason that you gave with respect to 
the network, you do not have a facility for merchandising ? 

77632—57—pt. 2, v. 2——7 
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Mr. Jarre. No. For example, we sold “The Buccaneer” to Sylvania 
for sponsorship this fall. We gave the merchandising on that to an 
independent outside organization to handle for us. 

Mr. Harkins. And who was that independent organization ? 

Mr. Jarre. The name of the company just escapes me at the moment. 
I can find out for you. 

M. R. W. Associates. 

Mr. Marerz. You assigned merchandising rights to M. R.-W. for 
“The Buccaneer” I take it ? 

Mr. Jarre. We assigned to M. R. W. Associates the right to sell, a 
license to sell. 

Mr. Maerz. A license to sell, yes. Now you participate, I take it, 
with M. R. W. in obtaining royalties from such licenses, is that right ? 

Mr. Jarre. That is correct. 

Mr. Marrrz. How do the terms you get from M. R. W. with respect 
to merchandising licenses compare to the terms you get from NBC? 

Mr. Jarre. I am not quite certain of it. I suspect they are identical. 
I can check it. 

Mr. Ler Mosette. They are close but not identical. 

The Cuarrman. The Chair wants to read some extracts from this 
now famous document called “Presentation Before the Network Study 
Group of the FCC.” On page 22, we find the following: 


Once a station has accepted a network program during nonoption time, the 
chances of a local or regional advertiser getting the time back are virtually nil. 
For although the network reserves the right to cancel the program at certain 
times, the station normally has no similar right. 

The reason why stations yield to network “suggestion” or “persuasion” re- 
quires no elaboration. As we have pointed out, the FCC has recognized the 
concept that “network programing is essential to the profitable operation of most 
stations, and in many cases, to their very survival.” The fear of losing the 
affiliation to a competing station makes the station the most careful to avoid 
arousing network displeasure. Where there are only three stations, each with 
a network affiliation, the very existence of the third station is a constant threat 
to the CBS and NBC affiliates. 


On page 30 we have the following: 


The American public is being denied the opportunity to receive the wide choice 
of television programs that can be made available to it and that it is entitled to. 
Instead of that, network officials, sitting in New York rather than in the localities 
where the viewing public has differing and varying tastes, are determining just 
what the public shall see and just what it shall not see. We believe that the 
abolition of artificial restrictions to bring about free competition in television 
will surely result in the improvement of network programs as well as in all 
programing. In and of itself, the concentration of control over an informational 
and cultural medium in the hands of a few individuals sitting in New York poses 
a serious danger to the public. The fact that these men today exercise their 
authority in a way that sometimes brings fine programs to the public in no way 
mitigates the essential evil of this situation. 

The Federal Communications Commission, by regulation, limits the number of 
stations which networks may own. The purpose of this limitation is to diversify 
the ownership in this important medium of communications so that the public 
will have access to as many different points of view as it possibly can. But be- 
cause of current network practices, this objective is evaded. To all intents and 
purposes, so far as programming is concerned, the television networks might as 
well own and operate the great majority of stations in the United States. 

Equally dangerous is the position that the public finds itself in as the con- 
sumer of goods advertised on television. As we have pointed out, network con- 
trol of time is making it impossible for local and regional advertisers to compete 
successfully with national advertisers. 
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Now, again, on page 32: 

Consider first the affiliates. Network option time and network encroachment 
on station time in effect means that there is a kind of block booking or blind 
selling involved of a type which has been held unlawful by the Supreme Court in 
cases involving the motion picture industry. 

Basically this block booking and blind selling practice restricts and prevents 
an affiliated station from carrying out its function insofar as programing is 
eoncerned. It amounts to a delegation of responsibility to serve the needs of the 
local community—a responsibility which the FCC has placed solely upon the sta- 
tions, with the admonition that such responsibility cannot be shifted to others. 
Nonetheless, the affiliates have delegated the responsibilities which were placed 
upon them when the Commission granted their licenses—and in peak viewing 
hours, as we have shown, this delegation exceeds 90 percent. The situation is 
one where the Commission has laboriously deliberated over the choice of licensees 
in hundreds of communities in this country in terms of their ability to operate in 
the local public interest, only to learn that these licensees have, of necessity, in 
actual practice delegated the bulk of this responsibility to an organization which 
itself is not even subject to Commission regulation. 

That this is clearly against the public interest is demonstrated by the rule 
against network ownership of more than a limited number of stations. It is 
pointless to enforce a regulation that curtails station ownership, in order to 
prevent a unified control of programing, while the chain broadcasting rules sanc- 
tion the same result to a much greater degree. And it is equally pointless to go 
to the trouble of selecting the applicant for a station license who has the best 
identity with the community, if that successful applicant is going to let people 
who are not specifically concerned with the community do his programing during 
the important viewing hours. 

I think that sums up in a very succinct way the situation as you find 
it with reference to affiliated stations, chain broadcasting programing, 
block booking, and blind selling. 

Are there any other questions ? 

o response. ) 

he CuarrMANn. I am going to ask each and every witness—and, 
Mr. Plotkin, be sure to get this clear—each witness to supply full 
details regarding each instance where a network has demanded a profit 
participation, rerun rights, or merchandising rights in a program as 
a condition of licensing that program for exhibition on the network. 

Secondly, each witness should supply full details with regard to 
each instance where a network rejected an independently produced 
program in favor of a program produced by the network, or in which 
the network has a profit participation. 

Is that clear, Mr. Plotkin ? 

Mr. PLorx1n. Yes; but I have ordered a copy of the transcript and 
I will be able to get it much more clearly. 

The CuatrMan. I will give you what I read from. 

Mr. Piorkin. That will be fine. Is it all right if we work our 
arrangements with counsel ? 

The CuatrmMan. Certainly. The record will be held open. I say 
to you and your colleagues, Mr. Cohn, that if there are any corrections 
or revisions that you care to make, or if you wish to submit any addi- 
tional data, take it up with counsel. Iam quite sure they will arrange 
to have such materials inserted in the record, so that you can have 
the fullest opportunity to express your views if you feel that you have 
not expressed enough today. You will have an opportunity to extend 
your remarks, as we say in Congress, in the record. 

Mr. Coun. Thank you. 
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The Cuairman. We ie to you for your cooperation, and 
we hope we have not caused you too great a degree of inconvenience. 

Mr. Piorxin. Mr. Chairman, subject to furnishing the material 
requested, are the witness now excused ? 

The Cuatrman. Yes, the witnesses are now excused. 

The witness for tomorrow shall be the Assistant Attorney General 
Victor Hansen, head of the Antitrust Division of the Department of 
Justice. 

We will now adjourn and reassemble tomorrow morning at 10 
o’clock. 

(Subsequently the following information was submitted :) 


WasHINGTON, D. C., November 1, 1956. 
Heesert MALEtz, Esq, 
Chief Counsel, Antitrust Subcommittee of the Committee on the Judiciary, 
House of Representatives, House Office Building, Washington, D. C. 


Dear Mr: Marerz: At the close of the hearings of the Antitrust Subcommittee 
of the Committee on the Judiciary on the subject of Monopoly Problems in Regu- 
lated Industries, Chairman Celler requested Official Films, Inc., Screen Gems, 
Ine., Television Programs of America, Inc., and Ziv Television Programs, Inc., 
to supply certain further information. 

The questions posed by Chairman Celler and the answers of the named com- 
panies are as follows: 


Question 1 


Give full details regarding each instance where a network has demanded a 
profit participation, rerun rights, or merchandising rights in a program as a 
condition of licensing that program for exhibition on the network. 


Responses to question 1 


(a) Official Films, Inc.—The committee has a copy of Official Films, Inc.’s 
contract with National Broadcasting Co. relating to Sir Lancelot wherein NBC 
received a 25-percent profit participation. This matter was covered in the hear- 
ing. Official Films, Inc., does not have any further documents or information 
which is responsive to this question. 

(b) Screen Gems, Inc.—Screen Gems, Inc., made a further search of its files 
but found no additional documents or information to add to the record on this 
question. 

(c) Television Programs of America, Inc.——No further information or docu- 
mentation. Television Programs of America, Inc., has no arrangements directly 
with the networks, and, to date, has had no negotiations directly with a network 
that has reached the point of discussion of merchandising rights, rerun rights or 
profit participations. 

(d) Ziv Television Programs, Inc.—Ziv Television Programs, Inc., has not, to 
date, ever licensed a program to a network to be carried as a network program. 
It has not, therefore, been faced with any of the demands set out in this question. 


Question 2 

Give details with regard to each instance where a network rejected an in- 
dependently produced program in favor of a program produced by the network, or 
in which the network has a profit participation. 


Responses to question 2 


(a) Official Films, Inc.—It was Mr. Jaffe’s impression, as he testified during 
the hearing, that instances as described in this question had taken place in the 
industry. But Official Films has been unable to find evidence on or relate such 
instances to its own operation. 

(b) Screen Gems, Inc.—A further search of Screen Gems’ files has not dis- 
closed any further information or pertinent documents other than what has al- 
ready been made available to the committee. 

(c) Television Programs of America, Inc.—The following incident is based on 
the memory of one of TPA’s executives. TPA could not find anything in its files 
relating to the incident. 
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Approximately in January 1954, TPA was in negotiation with the Genesee 
Brewing Co. for the sponsorship of its program called Star Showcase, starring 
Mr. Edward Arnold and many other Hollywood stars. 

The brewery leased this program for use in their markets subject to time 
clearances. The first market cleared was Rochester, N. Y., for which the brewery 
signed an individual contract. The brewery attempted to clear time on NBC’s 
affiliated station, WGR, located in Buffalo, N. Y. In the course of their negotia- 
tions with said station, they were advised by the station management that a 
piece of class A prime time would be made available to them. However, it was 
not acceptable to the station to insert TPA’s program, Star Showcase, in the 
specified piece of time. On the contrary, the time was made available provided 
the brewery leased from WGR a program which they controlled entitled “Badge 
714” which was a series of first run off the network reruns of the network pro- 
gram called Dragnet, distributed by NBC’s film subsidiary. 

AS a result, the Genesee Brewing Co. went on the air in the available time 
slot with Badge 714 and advised TPA it would not be able to use the program of 
their selection, Star Showcase, in the Buffalo market. 

(d) Ziv Television Programs, Inc.—Ziv has not, within the personal knowledge 
of anyone connected with the company, had any experience with a situation as 
described in this question. 

Sincerely, 
PAvL A. PORTER, 
Counsel for Official Films, Inc., Screen Gems, Inc., Television Programs 
of America, Inc., and Ziv Television Programs, Inc. 


WasHINeTON, D. C., November 7, 1956. 
HERBERT MALETZ, EsqQ., 
Chief Counsel, Antitrust Subcommittee, 
Committee on the Judiciary, House of Representatives, 
House Office Building, Washington, D. C. 


DEAR Mr. MALETZ: I enclose a copy of a letter dated November 5, 1956, from 
Mr. Herman Rush of Official Films, Ine. 
This letter, which is self explanatory, supplements the statement of Official 
Films set out in my letter to you of November 1, 1956. 
Sincerely yours, 
PAUL A. PORTER. 


OFFICIAL Fits, INC., 
New York, N. Y., November 5, 1956. 
Mr. Pau. Porter, 
Arnold, Fortas & Porter, 
1229 19th Street NW., Washington, D. C. 


Dear Pau: I am in receipt of the copy of your letter dated November 1. 
1956, to Herbert Maletz, chief counsel, Antitrust Subcommittee, in regard to 
the questions they have asked concerning network participation in any pro- 
grams that we might have. 

Question 1.—Give full details regarding each instance where a network has 
demanded a profit participation, rerun rights, or merchandising rights in a 
program as a condition of licensing that program for exhibition on the network. 

Answer to question 1, I believe, needs some clarification. It is true that the 
National Broadcasting Co. has a 25-percent profit participation in our pro- 
gram Sir Lancelot, but I do not believe there is anything in the contract nor 
in the files nor anything that can be remembered in the course of our verbal 
conversations with the network that tends to indicate that the network “has 
demanded a profit participation, rerun rights, or merchandising rights in a 
program as a condition of licensing that program for exhibition on the network.” 

I believe the records should show the facts that are reflected in our contract 
with NBC that explain that the 25 percent profit participation granted to the 
network was in consideration of a $50,000 advance payment prior to the net- 
works’ seeing a sample program ; said investment being considered “risk capital.” 

Perhaps the above fact has already been entered into the record. If not, I 
would appreciate your advising the counsel of this point. 

Very truly yours, 
HERMAN RusnH. 
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PRESENTATION BEFORE THE NETWORK STUDY GROUP OF THE 
FCC BY ASSOCIATION OF TELEVISION FILM DISTRIBUTORS, INC., 
MAY 31, 1956 

THE PARTIES TO THIS PRESENTATION 


GENTLEMEN : In the pursuit of your purpose “to develop factual information 
necessary to determine the effectiveness of the present chain broadcasting rules 
and the need for revision,” you are inquiring into business practices and prob- 
lems of all important elements of the television industry. 

One of the major sources of programing in this medium is the independently 
produced and distributed television film series. Accordingly, early this year 
you tendered invitations to independent television film companies to appear be- 
fore you, to present factual information, and to answer questions you may have 
that would aid you in your deliberations. 

Among the companies to which you extended your invitation are: Official 
Films, Inc.; Sereen Gems, Inc.; Television Programs of America, Inc.; and 
Ziv Television Programs, Inc. 

These four organizations who have formed themselves into the Association 
of Television Film Distributors, Inc., have collaborated in making this presenta- 
tion, and we, who will address you, are appearing on behalf of all four as a 
group. Although we have obtained statistical data and other pertinent evi- 
dence from other companies in this field, we do not appear here as representa- 
tives of any other producers or distributors; we speak only for our trade associa- 
tion. We wish to emphasize, however, that there are other companies that are 
engaged in the same endeavors as we are, whose background, activities, and 
problems are similar to ours. In that sense, we are representative of an im- 
portant segment of this highly complex industry. 

Insofar as the four companies that appear before you today are concerned, 
some are privately owned by the men who manage them, some are owned by the 
public at large via public stock subscription, and others are subsidiaries of 
larger companies which, in turn, are owned by the public. All of us have been 
engaged primarily in the business of producing and distributing motion pictures 
made exclusively for television for more than 5 years, which, in an industry as 
young as ours, represents virtually its entire history. In addition, some of us 
have acquired feature films for television distribution. 

It is important to note that none of the companies that appear before you are 
affiliated with any television network as employees or through production fran- 
chises received from networks. Our business is solely the production and dis- 
tribution of television film. We are not engaged in any way in the sale of time 
or in the business of exhibition. 

Let us say at the outset that we are grateful for the invitation you have ex- 
tended us. We are most anxious to cooperate with you in your study of the 
present chain broadcasting rules and the need for revision. These rules were 
formulated essentially for the radio industry more than 15 years ago, almost a 
decade before the advent of commercially successful television, and significantly 
some years before the development of certain leading concepts by the Federal 
courts in the field of antitrust laws. We hope, before the day is done, to be able 
to disclose to you some of the mechanics of our business, the ways in which we 
serve the public, the advertisers, and the broadcasters, and some of the obstacles 
that prevent us from rendering greater service in this medium. 


PRODUCTION OF TELEVISION FILM 


FACILITIES 


We should like, first of all, to tell you something about our production facilities. 
It would be far more satisfactory and instructive for you if we could show you 
these facilities. Inasmuch as the greater portion of our films are produced in 
Hollywood, this would entail your visiting that city, and we most cordially invite 
you to journey to the movie capital and to allow us to show you the studios 
wherein most of these programs are created. We are most anxious for the 
opportunity to take you through the lots where such of our programs, which are 
exhibited both locally and over a network, as Four Star Playhouse, Cavalcade 
of America, Ford Theater, Father Knows Best, Rin Tin Tin, the Damon Runyon 
Theater, Lassie, Halls of Ivy, the Count of Monte Cristo, I Led Three Lives, Mr. 
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District Attorney, the Man Called X, Science Fiction Theater, and Highway 
Patrol are made. A small number of our programs are made in New York City, 
and also a small number of our programs are made abroad, such as Robin Hood, 
which emanates from London, and Captain Gallant of the Foreign Legion, which 
comes from north Africa. 

Until you are able to come to Hollywood, a brief description of the dimensions 
of the production end of our segment of this industry must suffice. In Hollywood 
today, literally thousands of people are engaged daily in the business of making 
films for television. They are employed in studios that cover many acres of 
territory and involve millions of dollars in investment. The making of motion 
pictures for theaters has long been recognized as one of America’s major indus- 
iries. Yet the fact remains that today more than four times as much finished 
film is turned out in Hollywood for television as is produced for theatrical 
motion pictures. Last year, more than 10 million feet of finished film was 
produced for television. This amounted to almost 2,000 hours of television film 
as compared with roughly 500 hours of theatrical film produced in Hollywood 
during the same period. 

In the studios of the companies appearing before you, there are over 2,000 
full-time employees who are engaged exclusively in the various phases of tele- 
vision production. There are countless numbers of others who work on a non- 
exclusive part-time basis. The combined output of our 4 companies last year 
was 1,058 individual programs. Our capacity is approximately double that and 
our potential is limitless—except for certain artificial restrictions which we will 
discuss today. 

In the production of films for television, we expend vast sums of money for 
rights to important literary properties, for the creative efforts of writers, scenic 
designers, directors, for the talents of performers in all categories. It is cus- 
tomary for us to enter into partnership or profit-participation arrangements 
with various of the creative people involved—the owners of story rights, certain 
writers and directors and specialized producers, and most often with specific 
star actors. The chief factor in determining whether there will be such a profit 
participation is usually either the ownership of a basic idea in the case of pro- 
ducers and writers or the importance and degree of exclusivity demanded in the 
case of actors. 

THE IMPORTANCE OF FILM 


A tremendous quantity of film finds its way to the television screens of America 
where it entertains millions of viewers. Film has become a major part of pro- 
graming for all television broadcasters. By way of illustration, we have chosen 
a representative month of this season and have picked five different American 
cities, each with a different number of television stations. For the time period 
beginning with 5 p. m. and going through to sign off, we find the following facts: 

Los Angeles, Calif., a 7-station market, programed 254% hours of film, which 
amounted to 63.6 percent of all programing. Phoenix, Ariz., a 4-station market, 
programed 162 hours of film, which represented 70 percent of all programing. 
Atlanta, Ga., a 3-station market, programed 112%, hours of film, or 60 percent 
of its total programing. Omaha, Nebr., a 2-station market, programed 70% 
hours of film, or 51.2 percent of its total, while Altoona, Pa., a single-station 
market, used 35% hours of film which was 58.2 percent of its total. These 
figures, from markets with different numbers of stations, are truly representa- 
tive of the programing pattern of the country as a whole, as any independent 
check which can be made from programing logs in your files will prove. 

Moreover, it is a matter of record that film is certainly as acceptable to the 
public as the so-called live television show. To a large extent, of course, the 
public is rarely aware of whether a program is film or live. For the most part 
the viewers know only whether they like what they see and hear. We do not, 
therefore, contend that film is the best kind of program, but only that of all of 
the different programs available to the public today its favorites have been 
represented by an unusually high percentage of film shows. 

Neilsen reports for November 1955, December 1955, January 1956, February 
1956, and March 1956 covering the top 10 network programs show the following: 
In November, 8 of the top 10 were on film; in December, 8 out of 10 were also 
on film; in January, 8 out of 10. February shows 7 out of 10, and March, 7 
out of 10. The favorite programs, of course, are telecast in peak viewing 
periods—that is to say, from 8 to 10: 30 at night. The reports reveal that during 
this period over the same stations broadcasting the favorite shows, film pro- 
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graming accounted for only 46 percent of all programing—-54 percent was live. 
Nevertheless, more than 70 percent of the favorites were on film. 

Here are some ratings taken from the Neilsen reports for the first 2 weeks 
in February 1956, of programs that cover the Nation. On Sunday nights, the 
Loretta Young Show, on film, at 10 p. m., is the most popular program in its time 
period, with an average audience rating of 31.1, and a share of the audience 
of 50.9 percent. On Monday nights, Robin Hood at 7:30 p. m., gets a rating of 
35, and attracts almost twice as many viewers as its competition on the other 
stations of the country at that time. On Tuesday nights at 8 p. m., the Phil 
Silvers Show receives a 34, with a 46.1 percent share of the total audience. On 
Wednesday nights at 7:30-8:30, Disneyland, all on film, receives a rating for 
a solid hour of 43.7 with a share of audience of 61.7 percent. On Thursdays, 
Dragnet, now at 8:30 p. m., receives a rating of 39.2 with a 52.2 percent share 
of audience. On Fridays at 7:30 p. m., Rin-Tin-Tin receives a 30.6 rating at 
7:30 p. m., with a 48.3 percent share of audience. On Saturday, Jackie Gleason 
on film at 8:30 p. m., receives a 31.2 rating with a 40.7 percent share of 
audience. 

There would seem to be no question, therefore, but that film programs as 
such more than hold their own as compared with live programs, with the 
American audience. But, in addition, it may be pointed out here that many of the 
films produced by our companies are telecast abroad. Not only are American 
films being telecast in England, Canada, and soon Australia, but, in addition, by 
means of painstaking dubbing and lip synchronization, such series as Ford 
Theater, I Led Three Lives, Rin-Tin-Tin, Mr. District Attorney, Robin Hood, 
Science Fiction Theatre, The Count of Monte Cristo, and Highway Patrol are 
being telecast in Spanish; Favorite Story in German; Mr. District Attorney, 
Foreign Intrigue, and Captain Gallant in French; and Mr. District Attorney in 
Italian—in various parts of Latin America and Europe. And recently one of 
the companies appearing before you was invited to go behind the Iron Curtain 
to demonstrate American-produced television film programs, a request which 
has been referred to our State Department for advice. It has truthfully been 
said that television film, unlike live programing, can be an ambassador of 
good will from America to the entire world. 

There is one important facet of television film which should be recognized at 
this point. Although much television film in the United States is transmitted 
over the coaxial cable or microwave relay, none of it has to be. Through ordinary 
shipping containers, this kind of programing does to some extent and could 
entirely travel to any part of the United States—as it has been doing since long 
before even the first radio program was broadcast. 

The FCC recognizes in its 2ist annual report for the fiscal year 1955 that 
“paying programing is a prerequisite to successful station operation.” The Com- 
mission concludes from this fact that “at this stage in TV development, network 
programing is essential to the profitable operation of most stations, and in many 
eases, to their very survival * * * ” Actually, of course, this conclusion does not 
follow, because the “paying programing” which is “essential to the profitable 
operation of most stations” is available or could be made available to all stations 
regardless of their network connection. The problem is clearly not one of produc- 
tion. The problem is entirely one of distribution and the solution to that prob- 
lem, as we shall see, is in your hands. 


DISTRIBUTION OF TV FItM 


FACILITIES 


Once a television film series is produced, it is necessary to get it played 
on television stations in as many cities as possible in order to justify and recoup 
the expenses of production. This process of distribution entails the employ- 
ment of literally hundreds of salesmen as well as experts in promotion, research, 
advertising, and publicity. The task embraces the physical distribution of prints, 
negotiation of contracts, sales accounting, as well as the many necessary facets 
of exploitation to the trade and to the public. Each of the companies represented 
here today maintains trained and experienced staffs to fulfill these functions. 

Basically, our method of distribution falls under two main headings. Film can 
be exhibited over a network which involves the telecast of a print and its simul- 
taneous reception in many cities throughout the country by means of the coaxial 
cable or microwave relay. Film can also be shipped to individual stations where 
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it can be shown on the day of the week and the time of the day acceptable 
and available on the individual station. Such film is usually sponsored by local 
and regional advertisers, but it is sometimes sponsored by national advertisers 
on a “spot” basis. This station-by-station method is called cyndication. Occa- 
sionally a combination of both methods can be used, with the film being shown 
in some cities simultaneously via network and in other cities exhibited at differ- 
ent times and on different days as a syndicated property. 


THE BASIC PROBLEM 


Regardless of which method of distribution is used, as we shall discuss shortly, 
the one basic difficulty that faces independent film producers and distributors 
is the shortage of facilities. The physical scarcity of available television sta- 
tions is a basic factor that, in turn, sets off a chain of other serious restrictions. 

In the top 50 markets of the country, there are two 7-station markets, seven 
4-station markets, nineteen 3-station markets, seventeen 2-station and five 1-sta- 
tion markets. These top 50 cities comprise 80 percent of the television coverage 
of the United States—that is, 80 percent of the television sets are to be found 
within the service areas of television stations located in these 50 cities. Bearing 
in mind that there are only 3 hours of peak viewing time available per night, the 
hours from 7: 30 to 10: 30 p. m., this means that for all practical purposes there 
is room only for 12 half-hour programs available to advertisers who must obtain 
this basic coverage. It may be that sponsors can obtain adequate coverage by 
foregoing the five 1-station markets, but certainly the seventeen 2-station 
markets are a “must” including as they do such important cities as Boston, 
Pittsburgh, Providence, and Richmond. In these 2-station markets, there are 
6 half hours of peak viewing time per station, or a total of 12 half hours per 
night. Even ignoring the fact that some of these 12 half-hour periods are ab- 
sorbed by shows of 1 hour and 1% hours in length, it is obvious that only a frac- 
tion of the advertisers who have goods and services to sell to the American 
people can get access to their attention through the medium of television. From 
the very shortage of stations alone, therefore, the American people are given an 
inadequate opportunity to view equally the competitive offerings of American 
industry, as well as being deprived of the entertainment and cultural variety 
which American industry would be willing to bring into their homes. 

Even technically untrained people, such as we who stand before you, can well 
understand that this shortage has been the result of a number of unsolved tech- 
nical problems imposed upon us by the laws of nature. But despite this shortage, 
it surely is not and never was the intent of either Congress or the Commission 
to restrict the use of the airlanes, the property of the people of this country, in 
such a way as to give a handful of the country’s advertisers a competitive advan- 
tage over all the others—but the fact is that this has been the practical result. 

Commissioner Hyde in his testimony before the Senate Interstate and Foreign 
Commerce Committee, on February 21, 1956, touched on this problem. We quote 
from the transcript, Senator Magnuson speaking first : 

“Let me ask you this question, if you would consider this true * * *? In 
Broadcasting and Telecasting, it says ‘What was the greatest impression made 
upon the FCC’s network committee and special staff during its clinical study of 
network TV and related operations in New York?’ That was the question. 
‘Answer. Unquestionably the shortage of facilities in the top hundred markets. 
This was recognized not only by the networks, but also by the advertising agency, 
station representatives, and other groups contacted during the sessions which 
concluded last Tuesday.’ Would you say that was a fair analysis of the 
situation?” 

“Mr. Hype. Yes; I think it is. I would add a little more to that. I believe 
that there are national accounts that would be available for broadcasting on a 
national basis now if they could obtain clearances in the first 50 markets. * * * 
I did make a statement that 25 advertisers account for as much as 50 percent of 
the national network advertising and I was relating that to the sale of time. * * * 
jen if you took into consideration talent costs and others, the figure might be 

gher. 

“Senator Porter. That is not a healthy situation. 

“Mr. Hyver. No, sir: I regard that as a very restrictive situation.” 

The television industry, therefore, is not being conducted on normal principles 
of free competition. These limitations on free competition, however, do not result 
only from the scarcity of stations but are aggravated by restrictive practices of the 
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television networks which are sanctioned by the existing chain-broadcasting rules. 
We will attempt to set before you today the background and reasons for the need 
for free competition in television. As you will see, we ask for no favored treat- 
ment. We ask only for equality of opportunity, since we find ourselves in direct 
competition with the networks that essentially control the exhibition of our 
films. We need broadcast time in good viewing periods in the important cities 
in this country in order to induce advertisers to pay the costs of our programs. 
If we cannot obtain choice time in enough important cities, we cannot afford to 
produce programs. Our needs are the same as those of the network that also 
produces some programs and distributes many more—but though our needs are 
the same, our opportunities are not. 

To put it succinctly, despite our tremendous investment in production and 
our limitless production potential, we face serious curtailment of services and 
possible complete extinction. This would be a legitimate concern were this only 
special pleading on behalf of the independent producers. But it is more than 
that because, as we will show you, attrition of independent film producers results 
in irreparable harm to the many business concerns throughout the country that 
are not among the top 18 or 20 national television advertisers, and to the public, 
both as television viewers and as potential victims of a dangerous trend toward 
increasing monopoly and centralization of American business. 

Let us now examine the practices and problems of distribution in more detail. 


DISTRIBUTION OF TY FitM—SyYNDICATION 
DEFINITION 


We use the term “syndication” to cover the whole field of local exhibition 
of film as distinct from network exhibition, whether we sell the film to a local 
station or to a local advertiser or to a regional advertiser or to a national spot 
advertiser, or to a combination of any or all of those four groups. Let us note 
in passing that network distribution of a single program is usually on behalf 
of one or more national advertisers, but this does not mean that syndication 
cannot be for national advertisers. Many national accounts are desirous of 
“spotting” their advertising in picked cities and at specifically chosen times, 
providing any such time is available. 

Up to the present, the syndication field has been the province of film television. 
Local and regional advertisers find that generally speaking, the only way they 
can compete with a national advertiser on television is by means of a syndi- 
cated film program that can match or surpass in quality and acceptability the 
network show, either live or film. Because of the tremendous cost of television 
production, it is economically impossible for local producers, advertisers, and 
stations to create live productions on a large scale for purely local or regional 
consumption. Hence, the concept of syndication of film programs. The word 
“syndication” is common in the newspaper field and in television it has a similar 
meaning. Thus, the columns of David Lawrence or Walter Lippmann, and the 
comic strips in the daily newspapers are syndicated; that is, they are sent to 
papers throughout the country and each local paper pays its share of the cost 
of the feature. No local paper alone could afford to pay the entire cost, but by 
this method of division, the daily in Oshkosh can give its readers the same 
benefits that are available to the citizens of New York. 

The same situation obtains in the field of television syndication, except for 
one big additional plus. Not only can television-film syndication enable viewers 
throughout the country to get entertainment that ig equal to or better than the 
best of the network productions—and at hours that are convenient for the 
viewer—but because the pattern of the radio and television industry provides 
for the sponsorship of entertainment as the vehicle for advertising products 
and services the local businessman and the regional businessman are enabled 
to compete with the large national advertiser on a basis of equality. 

Let us take a simple example—that of an ordinary local bakery in a typical 
American city. The local bakery finds that it is in competition in its hometown 
or region with nationwide bakeries. It finds that it can compete on terms of 
equality with the national companies in all important respects but one. The 
local baker pays no more for labor, for rent, for trucking and sales distribution, 
for billboards or newspaper ads. The one important point at which he finds 
himself apparently unable to compete is in the vital medium of television adver- 
tising. Obviously, the local baker cannot afford to spend $40,000 a week for 
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a television show. It makes no sense for him to buy a network show to cover 
all of the United States when all he needs is coverage in his immediate local or 
regional area. In order to compete with the nationwide concerns, the local or 
regional baker must be able to give the public a television show that compares 
favorably with the network shows sponsored by his national competitors, and 
he must be able to present that show in a prime time period. The only way he 
can do this is by means of the syndicated film program. There is no other feasible 
method. 
HOW IT IS ACCOMPLISHED 


Let us now look at a specific example of how the independent film company 
goes about meeting the needs of this hypothetical local or regional advertiser. 
An independent film producer who is engaged in syndication has completed a 
series that costs $1 million or more to produce. To recoup expenses of produc- 
tion and to attempt to make a normal business profit, a list of prices that the 
program must bring in the various cities of the United States is prepared. The 
price list is based on the normal expectation of a fairly widespread distribution, 
and the prices vary from city to city, depending on the number of television sets 
in use, the type of market, and, to some extent, the available facilities. Obvi- 
ously, the show must bring its top price in a city like New York, and can be sold 
at a low price in a small community like Casper, Wyo., with prices for other 
cities varying between these extremes. 

Salesmen then take a sample film to the various cities that have television 
stations and to the advertising agencies and sponsors throughout the country. 
For example, one salesman goes to Boston, where he can either attempt to license 
the program directly to one of the two television stations in that city, or toa 
local, regional, or possibly national spot advertiser who is anxious to have a 
good program in that city. Let us assume that he finds a local advertiser or a 
New England regional advertiser who wants the program. As is often the case, 
this local or regional advertiser finds himself in competition with a large national 
concern that has a network program on a Boston station during a good evening 
hour. The local or regional advertiser knows that the only way he can com- 
pete on a basis of equality with that national network show is to buy the rights 
to telecast a good-quality syndicated program in an equally attractive time 
period. 

So far, so good. But now comes a serious problem. Even if the local stations 
are anxious to run the syndicated program and are also anxious to accommodate 
the local or regional advertiser, none of these stations has any time available 
during the peak evening hours. And if, by some rare chance, a half-hour of prime 
time can be cleared, the local station is unable to guarantee that such time will 
be available for the 52-week period that the advertiser needs to build his audience. 
The local station may say that it would be delighted to run the program in the 
afternoon or late at night, but the advertiser cannot afford to pay the price 
required by the producer unless he is sure of the large audience that he can get 
only in the prime evening hours. And the producer, in turn, cannot lower his 
price and still recoup the cost of his production. If he must accept a lower price, 
he cannot produce as good a show and if he cannot produce as good a show, he 
is not able to meet the advertiser’s demand for a program that can match that 
of his national competitor. 


NETWORK CONTROL OF TIME 


This impasse, which we have just described by way of example, would not 
exist if there were more television stations in the particular city involved. 
But even with a limitation on the number of television stations, this impasse 
would not exist were it not for restrictive agreements sanctioned by the chain 
broadcasting rules, which are known as network option contracts. 

Under these contracts, each television station affiliated with a network agrees 
in effect that it will not accept programs from any source other than the network 
during certain important time periods if the network desires to put a program in 
that period. There are certain exceptions to the station’s obligation in this 
regard, but these exceptions have no practical effect. 

Just how effective these network option agreements are can be shown by a 
reference to available statistics. 

Take for example the 40 cities where NBC and CBS each have what they call 
a basic affiliate. It is probably fair, in view of this basic affiliate situation, to 
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describe these as the top 40 television cities in the country. They contain more 
than 70 percent of all the television sets in America. They are: 


New York Kansas City Sacramento 
Chicago Seattle Nashville 
Los Angeles Atlanta Norfolk 
Philadelphia Portland, Oreg. Providence 
Detroit Dallas Salt Lake City 
Boston San Diego Tulsa 

San Francisco Denver Davenport 
St. Louis Louisville Columbus 
Washington San Antonio Dayton 
Baltimore Tampa Cincinnati 
Minneapolis Rochester Cleveland 
Buffalo Omaha Birmingham 
Houston Syracuse 

Milwaukee Oklahoma City 


Network evening option time is between 7:30 and 10:30 p. m., the most val- 
uable viewing time. These 3 hours per night, multiplied by 7 nights per week, 
multiplied by the 80 NBC and CBS affiliated stations, amounts to 1,680 hours per 
week. Translating this into the usual half-hour time period, we find 3,360 half- 
hours per week. 

For the typical week of February 19-25, 1956, during this evening option-time 
period, NBC and CBS network programs were carried during 3,150 out of 3,360 
available half-hour periods, or 93.7 percent of the time. This left 6.3 percent of 
the time available for other programs, which would include syndicated film 
programs, local live programs, or programs of the remaining network. 

Although we have referred to the 40 top cities, it is important to note that 
there are only 7 markets which have 4 or more VHF outlets. Since there are 
3 existing television networks, each of which employs option time, it follows 
that in the entire United States there are only 7 markets where nonnetwork 
advertisers can be assured of continuity in the sponsorship of a program during 
the prime evening hours. 

The result has been that local programing and consequently the use of syndi- 
cated film programs has been relegated largely to so-called fringe hours. Clearly, 
the most attractive of these fringe hours are those that are immediately adja- 
cent to network option time—the half-hour from 10: 30 to 11 p. m. and the half- 
hour from 7 to7:30p.m. But even these time periods are steadily being nibbled 
away by present network practices. One method utilized by the 2 major networks 
of cutting into the 10:30 time period is to schedule 1-hour programs beginning 
at 10 o’clock and running on through to 11, such as Studio 1 and the United States 
Steel Hour on CBS and Lux Video Theater on NBC. Furthermore, both net- 
works have announced plans for extending this practice during the coming year. 

Both NBC and CBS make network programs available between 10:30 and 
11 p. m.—on CBS every night of the week, and on NBC every night except Mon- 
day. The7to7:30p. m. time period is less attractive because fewer viewers are 
available. Nevertheless, CBS provides a network program from 7:15 to 7:30 
p. m. on Mondays through Fridays and utilizes the entire half-hour on Saturdays 
and Sundays. NBC programs the entire half-hour only on Sunday. Although 
these fringe-time periods are not within the network option contract provisions, 
nevertheless, the stations, subject to the ever-present possibility of losing their 
network affiliation, are yielding to network “persuasion” that they occupy them 
with network shows. 

Again, considering the 80 CBS and NBC affiliates in the top 40 markets that 
we have just listed, we find the following: There are, of course, a total of 160 
of these fringe half-hour periods per night, or 1,120 per week. Of these 1,120 
time periods, network programing is furnished for a total of 740. In other words, 
the network furnished programing for 66 percent of these fringe periods. On 
the 80 affiliated stations we find that 471 of these fringe half-hour periods were 
used for network programs—that is, these 80 affiliated stations took 64 percent 
of the programing sent to them by CBS and NBC, even though there is no net- 
work option contract that requires them to do so. 

Looking now at the entire evening period which includes not only the 3 peak 
hours of network option time but also the 2 fringe half hours at each end, that is, 
the whole 7 p. m. to 11 p. m. segment, we find that the CBS and NBC affiliates in 
these top 40 markets utilized 80.8 percent for CBS and NBC network programing, 
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leaving only 19 percent of the time for programs of the other network and local 
programs, including local news, weather, and sports, and film programs. 

Once a station has accepted a network program during nonoption time, the 
chances of a local or regional advertiser getting the time back are virtually nil. 
For, although the network reserves the right to cancel the program at certain 
times, the station normally has no similar right. 

The reason why stations yield to network suggestion or persuasion requires no 
elaboration. As we have pointed out, the FCC has recognized the concept that 
“network programing is essential to the profitable operation of most stations, and 
in many cases, to their very survival.” The fear of losing the affiliation of a com- 
peting station makes the station most careful to avoid arousing network dis- 
pleasure. Where there are only three stations, each with a network affiliation, the 
very existence of the third station is a constant threat to the CBS and NBC 
affiliates. 

In view of the greater value of an NBC or CBS affiliation over an ABC affilia- 
tion, it is clear why in any market where there are 3 or more stations, the NBC 
and CBS affiliates must go out of their way to avoid incurring the displeasure of 
their networks. But even where there are only 2 or even 1 VHF station in a 
market, the networks’ pressure can be important. There are UHF facilities 
available which may not be valuable in VHF markets unless and until they obtain 
a CBS or NBC affiliation. 

What can happen even to well-established VHF stations that enjoy NBC or 
CBS affiliations was demonstrated in New Haven and Milwaukee. WNHC-TV, 
the only VHF station in Connecticut, is located in New Haven, but provides 
service for the entire Hartford-New Britain-midstate area. Until recently 
WNHC-TV carried the programs of all three networks. CBS and NBC, however, 
purchased UHF stations in Hartford and New Britain, respectively. WNHC-TV 
objected to the purchase on the grounds that it constituted a violation of the 
multiple-station ownership rule. The two networks transferred their affiliation 
to the UHF’s even though the FCC approval of the sales had not yet been given. 

In Milwaukee the first VHF on the air was WTMJ-TV, a basic NBC affiliate. 
The second VHF station, WIT'VW, got the CBS affiliation, and it appeared to the 
local businessmen who owned WTVW that they were secure in keeping the CBS 
affiliation. A third VHF channel was assigned to Whitefish Bay, a suburb of 
Milwaukee, the license for which was sought after by the Hearst Publishing 
interests. CBS then bought a UHF station in Milwaukee, and, of course, took 
the CBS affiliation for itself. This left the local owners of WTVW in a precarious 
financial position, because the only affiliation left was ABC, and they believed 
that the well-established Hearst Corp. would capture this affiliation with the new 
Whitefish Bay station. This impelled the owners of WTVW to make a deal with 
Hearst, turning their station over to the Hearst Corp. 

One more example of the power that a major network can exercise by the 
granting or withholding of its affiliation is what happened to Westinghouse in 
Philadelphia. Reciting the story as it was told by the Westinghouse Broadcasting 
Co. in its application filed with the FCC, we find that “the exchange of the West- 
inghouse Philadelphia stations for the Cleveland NBC stations was proposed by 
NBC * * * NBO stated that it had previously been offered the opportunity to 
acquire another Philadelphia station but that it preferred to acquire the stations 
owned by Westinghouse * * * Westinghouse, on June 1, 1953, had acquired sta- 
tion WP'TZ from the Philco Corp. for a consideration of $8,500,000, $5 million of 
which was allocated as the value of the affiliation contract with NBC * * * reve- 
nues from NBC in 1953 and 1954 have justified this allocation * * * the acquisi- 
tion by NBC of its own radio and television stations in Philadelphia would have 
meant the end of NBC affiliation with the Westinghouse stations there * * * The 
business decision was, of course, dictated in part by the $8,500,000 price which 
Westinghouse had paid for WPTZ in 1953 and its desire to protect that investment 
against substantial shrinkage.” In other words, even Westinghouse, a corpora- 
tion whose assets exceed that of RCA, NBC’s parent company, had to yield to the 
persuasion of the network and trade its Philadelphia station for a Cleveland sta- 
tion plus cash. The alternative would have been to remain in Philadelphia with- 
out an NBC affiliation which Westinghouse had fairly valued at $5 million. The 
situation was well summed up by two Commissioners of the FCC who said while 
joining in the majority approval of the transfer : 

“The expiration of the affiliation agreement triggered the negotiations which 
led to the transfer. * * * No law, rule, or regulation of the FCC required NBC 
to renew that affiliation contract. NBC was free to exercise its own business 
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judgment to renew, affiliate with another, delay an affiliation until it negotiated 
with another station, or refuse any affiliation * * * Westinghouse was free to 
refuse (to sell the Philadelphia station) or to negotiate with another television 
network * * * it concluded to do business with NBC * * * We must take them 
(Westinghouse) upon their word that the transfer was based upon the ex2rcise 
of a prudent business judgment.” FCC Report No. 2793, December 28, 1955. 

If powerful Westinghouse had to bow to network pressure, is it any wonder 
that less important affiliates will do everything within their power to keep the 
network happy even if it means, as it apparently does mean, that the fringe time 
periods which in the past have to a considerable extent been available to local 
and regional advertisers for syndicated programing are to disappear entirely. 


THE EFFECT OF NETWORK CONTROL OF TIME 
1. On advertisers 

As we have pointed out, local and regional advertisers must have access to the 
attention of the public on a basis of equality with their national competitors. 
Unless they can sponsor programs of equal quality during equally attractive time 
periods, with an equivalent opportunity to reach the viewing audience, they 
cannot survive. Because of the effect of the option-time agreements coupled 
with the must-buy agreements, the local and regional advertisers find themselves 
in a precarious situation. A clear understanding of this problem was evidenced 
by Mr. Sylvester Weaver, then president of the National Broadcasting Co., and 
now chairman of its board, in a recorded interview published in Broadcasting- 
Telecasting magazine on February 28, 1955. Mr. Weaver said: 

“Television is so much more important than radio was that, while it really 
didn’t matter if the big advertisers took over radio, they (referring to smaller 
advertisers) did have a way of selling their goods effectively. That's not true in 
television. If television were limited, for instance in the soap field, only to the 
big three, the other companies would go out of business, literally go out of busi- 
ness. They could not compete without television, in terms of selling. This is 
something that the other mediums may not believe, but I’m sure it’s true and I am 
sure that most agency people would agree to it, too.” 

During the year 1955, $407 million was spent by network advertisers for net- 
work time. More than 50 percent of this amount, approximately $205 million, 
was spent by the top 17 advertisers. The remaining 285 network advertisers 
spent the rest. The top 17 advertisers utilized the prime evening hours. The 
nonnetwork advertiser has become a second-class citizen. As Mr. Weaver 
pointed out, if this situation continues, the nonnetwork advertiser must go out 
of business, literally go out of business. 


2. On the public 


The effect of network control of time on the general public is equally damaging, 
considering the public as both a viewer of television and a consumer of advertised 
goods. 

The viewers are being denied the opportunity to see some of the best and most 
popular programs that American industry and ingenuity can create. That syndi- 
cated programs are good and can more than hold their own with network competi- 
tion is evidenced by many examples of audience ratings. We must, of course, turn 
to those cities where syndicated shows have been made available to the public 
during relatively good evening time periods. For instance, the February 1956 
ARB reports show the following: 

In Atlanta, Ga., at 10:30 p. m. on Tuesday nights, Mr. District Attorney, a 
syndicated film program, receives a 18.9 rating, which puts it ahead of such net- 
work programs as Caesar’s Hour with a 16.7, Robert Montgomery Presents with 
a 15.5, and NBC Comedy Hour with a 12.7. All of these programs, incidentally, 
were broadcast in Atlanta during the same week. 

In Boston, Mass., the syndicated series entitled “Highway Patrol” is broad- 
east on Wednesday night each week at 10:30. It receives a rating of 29.6 with 
a 70.6 share of the audience, topping such nationally distributed programs as the 
Kraft Theater, which receives a 26.5 rating, Studio One, which receives a 26.5 
rating, and the Alcoa Hour, which receives a 26.1 rating. 

In Cleveland, Ohio, the syndicated Science Fiction Theater broadcast at 7 p. m. 
Tuesdays receives a 20.0 rating, topping such widely publicized giants as Mama 
with a 19.0, Phil Silvers with 14.4, and Jimmy Durante with a 13.2 rating. 

In Detroit, Mich., at 6:30 p. m. on Sundays, Jungle Jim, another syndication 
property, achieves a 28.4 rating which outpolls such programs as Warner Brothers 
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Presents with a 21.7 rating, Alfred Hitchcock Presents with a 20.0, and Make 
Room for Daddy with 19.9. 

In Seattle-Tacoma, the syndicated Celebrity Playhouse at 9 p. m. Thursdays 
gains a 24.8 scoring, well ahead of such dramatic and comedy shows as People 
Are Funny with a 22.9, The Big Story with 14.5, and Four Star Playhouse with 
12.8. 

In Los Angeles, the syndicated program Confidential File, telecast Sundays at 
9:30 p. m., gets a rating of 23.4 which places it ahead of such programs as Chev- 
rolet Show with 23.0, General Electric Theater with a 22.6, and Arthur Godfrey 
Talent Scouts with 10.5. 

In Buffalo, a three-station market, The Count of Monte Cristo, a syndicated 

film program, is telecast on Fridays at 7:30 p. m. It receives a rating of 31.1, 
coming in well ahead of such important programs as Playhouse of Stars with 
28.6, Two For The Money with 27.5, and Jackie Gleason’s Honeymooners with 
24.8. 
In San Francisco, Calif., I Search For Adventure, another syndicated show, 
telecast at 7:30 p. m. Thursdays, receives a rating of 30.1, actually attracting 
more viewers than Your Hit Parade, which receives a 28.7 rating, Dragnet which 
receives a 27.1 rating, and Gunsmoke which gets 16.4. 

In addition, syndicated film programs have achieved their share of recog- 
nition from public service organizations throughout the country. For example: 

Science In Action has won the Television Academy award as the best educa- 
tional and cultural program. 

I Led Three Lives, the actual adventures of Herbert Philbrick, who spent 9 
years of his life posing as a Communist while reporting daily to the FBI, has 
won the Freedoms Foundation’s top TV award for bettering the American way 
of life, and the Veterans of Foreign Wars special award as well as numerous 
local American Legion awards. It has also won the achievement award of 


TV-Radio Life magazine. 

Confidential File has won the American Legion award for the battle against 
narcotics. 

We certainly recognize that the networks supply the American public with 
some fine program fare. But we also know that the networks telecast many 
programs that do not meet their high standards—nor ours. 

There is no question but that affiliates accept network shows like Richard III, 
Peter Pan, and the Sadler Wells Ballet knowing that these fine network pro- 
grams that the public enjoys. But we wonder whether the same can be said 
of such network programs as: Life Begins At 80; Dollar A Second; Penny To A 
Million; Place The Face; Break The Bank; Beat The Clock; Stop The Music; 
Name That Tune; Name’s The Same; Masquerade Party; and Chance Of A 
Lifetime. 

The point we are making is simply this: The American public is being denied 
the opportunity to receive the wide choice of television programs that can be 
made available to it and that it is entitled to. Instead of that, network officials, 
sitting in New York rather than in the localities where the viewing public has 
differing and varying tastes, are determining just what the public shall see and 
just what it shall not see. We believe that the abolition of artificial restrictions 
to bring about free competition in television will surely result in the improve- 
ment of network programs as well as in all programing. In and of itself, the 
concentration of control over an informational and cultural medium in the hands 
of a few individuals sitting in New York poses a serious danger to the public. 
The fact that these men today exercise their authority in a way that some- 
times brings fine programs to the public in no way mitigates the essential evil 
of this situation. 

The Federal Communications Commission, by regulation, limits the number of 
stations which networks may own. The purpose of this limitation is to diversify 
the ownership in this important medium of communications so that the public 
will have access to aS many different points of view as it possibly can. But 
because of current network practices, this objective is evaded. To all intents 
and purposes, so far as programing is concerned, the television networks might 
as well own and operate the great majority of stations in the United States. 

Equally dangerous is the position that the public finds itself in as the consumer 
of goods advertised on television. As we have pointed out, network contro! of 
time is making it impossible for local and regional advertisers to compete suc- 
cessfully with national advertisers. 

To say that the public has a vital interest in the maintenance of competition 
among the suppliers of consumer’s goods, is simply to restate the theory of our 
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free-enterprise system. Our economic health depends on the continued ability 
of the buying public to reap the benefits of free competition among businessmen, 
large and small, national, regional, and local alike. 

In short, the restoration of equal opportunity and free competition in tele- 
vision would not only block the growing monopoly in the television field itself 
but would take a long step toward preserving free competition and equal 
opportunity in business life throughout the land. 


3. On stations 

Most VHF television stations are affiliates of networks. There are a few 
independent stations. 

Consider first the affiliates. Network-option time and network encroachment 
on station time in effect means that there is a kind of block booking or blind 
Selling involved of a type which has been held unlawful by the Supreme Court 
in cases involving the motion-picture industry. 

Basically this block-booking and blind-selling practice restricts and prevents 
an affiliated station from carrying out its function insofar as programing is con- 
cerned. It amounts to a delegation of responsibility to serve the needs of the 
local community, a responsibility which the FCC has placed solely upon the 
stations with the admonition that such responsibility cannot be shifted to others. 
Nonetheless, the affiliates have delegated the responsibilities which were placed 
upon them when the Commission granted their licenses, and in peak viewing 
hours, as we have shown, this delegation exceeds 90 percent. The situation is 
one where the Commission has laboriously deliberated over the choice of licensees 
in hundreds of communities in this country in terms of their ability to operate in 
the local public interest, only to learn that these licensees have, of necessity, in 
actual practice delegated the bulk of this responsibility to an organization which 
itself is not even subject to Commission regulation. 

That this is clearly against the public interest in demonstrated by the rule 
against network ownership of more than a limited number of stations. It is 
pointless to enforce a regulation that curtails station ownership, in order to pre- 
vent a unified control of programing, while the chain broadcasting rules sanction 
the same result to a much greater degree. And it is equally pointless to go to 
the trouble of selecting the applicant for a station license who has the best identity 
with the community, if that successful applicant is going to let people who are 
not specifically concerned with the community do his programing during the 
important viewing hours. 

Insofar as the independent nonaffiliated stations are concerned, the effect 
of option time and their companion ‘‘must-buy” agreements is to dry up the 
major source of programing upon which these independents can rely. The 
point of view of the independent station was well expressed by Mr. Richard 
Moore, president of KTTV, Inc., operators of an important independent station in 
Los Angeles, before the Senate Interstate and Foreign Commerce Committee on 
March 26, 1956, when he said: “Generally speaking, if an independent station 
is to compete with network programs in the prime viewing hours, the programs 
must be supported by an equivalent budget. The answer to this dilemma has 
been found in the so-called syndicated film programs made by independent film 
producers, the budget for which is generally as high as comparable network 
programs. Since a syndicated program can be broadcast in many cities, the pro 
rata cost per city can be low, although the total budget may be high. 

“In logic, therefore, there should be no reason why an independent station, by 
using syndicated film cannot present programing which is competitive to net- 
work programing. However this seemingly logical answer is becoming more 
and more impractical because of the restrictive effect of time options.” 

Mr. Moore went on to point out that the independent station desires an “equal 
opportunity to bid,” but that the cumulative effect of the time-option agree- 
ments is to make it increasingly uneconomic for film companies to produce good 
shows for syndication. He summed up his point with a sharp statement of 
fact, based on his own experience and observation as manager of an inde- 
pendent station: 

“Despite the fact that a station like KTTV is ready and eager to buy new 
syndicated programs, few are forthcoming. * * * If the networks control the 
time in enough important places, we never get the program because it is either 
not produced or not put on the market.” 

We understand that some independent station owners, particularly UHF 
stations, have expressed the opinion that the answer to their problem lies cithe 
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in the creation of another network or in the discovery of some substitute for 
programing which is similar to the use of phonograph records in radio. Clearly, 
neither of these panaceas is practical from the point of view ef meeting the 
immediate problem which all recognize—the problem of programing. The one 
source of good independent station programing is, as Mr. Moore pointed out, 
slowly but surely disappearing as a result of increased network monopolization 
of prime time. 
DISTRIBUTION oF TV FILM—NETWORK 


DEFINITION 


Although, strictly speaking, the use of the coaxial cable and microwave relay 
is unnecessary for film distribution, considerable quantities of film reach the 
public via network. Some of this film is sold directly to the network. For the 
most part, these sales are made by producers who are in one way or another 
affiliated with the network. Some of these producers work exclusively for a 
network on an employee-employer basis, so that the network owns the sum 
total of their services outright. Others are on a participating basis; these pro- 
ducers have some sort of profit-sharing arrangement with the network, and 
the programs play only on that particular network at a time fixed by the net- 
work. In the case of other producers, there is a separate corporation in which 
the network owns either a substantial block of stock or has a large profit par- 
ticipation. In still other instances there is a situation where a producer and 
a network have entered into a facilities contract whereby the network brings 
its own package show into the studio of the producer and pays him a fixed fee 
for stage space, technicians, and other facilities. It is important to note that 
this entire category of producers affiliated with the networks are engaged in an 
operation where the network retains a profit participation in the resulting film, 
which usually lasts for the lifetime of the film, and the film, if it ever goes off 
the network, is usually syndicated as a second-run program by the network’s 
film-sales subsidiary. The basis for the network profit participation is partly 
financing, but mainly the assurance of a network time period for exhibition. 

None of the companies that appear here today is within any of the cate- 
gories we have just described. We are all independent producer-distributors. 
Thus it is that a very small proportion of our production is sold directly to a 
network. Those films of our companies that are run over a network are for the 
most part licensed by us directly to a sponsor who buys time from a network 
and has our film exhibited during that time. 

Naturally, these sales that we make to sponsors for network distribution of a 
film are made to nationwide sponsors. Only this type of sponsor is permitted 
to use networks. As we have pointed out, it dees not follow that every sale to 
a national sponsor must be a network sale. We have had occasion to make so- 
called national spot sales, but, as we have also pointed out, the placement of 
national spot programing entails all of the difficulties of syndication that are 
faced by regional and local advertisers. 


HOW IT IS ACCOMPLISHED 


Let us now describe first our processes of selling for network exhibition. 
Late in the fall of each year the plans of the program suppliers are finalized, and 
production begins on pilot films or the first programs of a committed new series. 
These individual new programs are completed between February and April 
of each spring and the national selling season is on. The chief scenes of this 
activity are New York, Chicago, and Hollywood, where the advertising agencies 
representing the bulk of the country’s national advertisers have their principal 
offices. By this time, too, advertisers have decided which of the present season’s 
programs will be dropped, and which will be renewed for another year. In addi- 
tion, new advertisers decide to try to use the medium and enter the market. 

Thus far the picture is one of free competitive enterprise. But, here again, 
the shortage of facilities, in this case, available network time, comes into play. 
As we have discussed in the case of syndication, the scarcity of television sta- 
tions reduces the number of available hours of network time and places tre- 
mendous power in the hands of the network that controls that time. But more 
than that, the networks are also in the programing business. 
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NETWORK CONTROL OF “PACKAGES” 


As we have noted, networks package their own shows. 

Therefore, during the national selling season, when we and other independent 
producer-distributors of television programs present our wares in the market, 
we find among our competitors the networks who have their own programs or 
programs in which they have a financial or profit-participation interest. 

As the selling season commences, these same networks set the stage by first 
making the decision themselves as to which programs that have been playing on 
their networks during the current year are to be replaced by new programs. In 
cases where the advertisers of these network-canceled programs disagree with 
these decisions, the networks, knowing they are in a position of strength be- 
eause of their control of time, give the recalcitrant advertiser Hobson’s choice, 
“Accept our decision, or lose your time period.” The converse of this is also 
true; advertisers frequently decide they would like to drop a particular program, 
which is on a network, and replace it with another, and the networks refuse to 
accept the decision. Here, too, the advertiser is given Hobson’s choice, “Keep 
the show, or lose the time.” Faced with these kinds of ultimatums, it should 
be obvious that the classic American free market that is supposed to characterize 
our economic way of life does not operate to its most beneficent extent. 

Despite these restrictions, however, there are occasions when both the adver- 
tiser and network agree that a certain program may be replaced. All the pilot 
films available for sale descend on the advertiser and his agency. After screen- 
ings galore, the choice is narrowed to 1 or 2, and then negotiations begin. When 
the smoke of battle clears away, the advertising agency goes to its client with 
the broad outlines of the terms for 2 or 3 programs, or perhaps only 1, an agency 
recommendation, and a 24- or 48-hour option on all of the final choices. After 
a day or two of debate, the agency returns with a decision. If this has been 
in favor of a show offered by one of the networks, there is no problem—the 
agency simply exercises its option for time and talent simultaneously, and the 
deal is made. But, if the show happens to be one offered by an independent, 
the trouble is only beginning. The agency places an order for the show with the 
independent, as per the previously negotiated terms, but subject to network ap- 
proval. Then either the advertiser, his agency, the independent distributor, or 
perhaps a combination of all three go to the network to seek its approval. If 
the network has had a program of its own in mind, the approval is most difficult 
to obtain, nay frequently impossible. Using its power to approve or disapprove 
on the grounds of “public interest,” “good programing,” or “our concept of what 
kind of show this time period should contain,” the network can and does refuse 
to accept the program of the independent, usually at the same time stating its 
willingness to accept another show in which, by a strange coincidence, it has 
a profit participation. 

These would be idle statements were there not many instances in our files to 
back them up. One story, which is well documented, perhaps better than any, 
will serve to illustrate the whole process. In the late spring of 1955, Screen 
Gems completed the initial program of a series based on George S. Kaufman and 
Moss Hart’s Pulitzer Prize winning play and Academy Award winning motion 
picture, You Can’t Take It With You. Although it was late in the season, after 
June 1, when prints were available for screening in New York, there were still 
a few open spots available on the networks, mainly due to. the fact that certain 
advertisers had relatively late option dates to exercise on their existing pro- 
grams and were looking around for something better. The best prospect was 
Carter Products, whose advertising agency was Sullivan, Stauffer, Colwell & 
Bayles. Carter Products had been sponsoring a program via CBS called Meet 
Millie on Tuesday nights at 9 o’clock. They had been quite satisfied with it, 
but had been notified by CBS that it had to go. The advertising agency had 
remonstrated with the network, to no avail. CBS had other programing plans 
for that time period. The advertiser and his agency were free to bring in any 
other program for consideration by CBS. In the meanwhile, CBS was planning 
a new program titled “Joe and Mabel,” which it would be willing to put in this 
time period. The advertiser saw You Can’t Take It With You, negotiated a 
deal with the distributor, subject to network approval, of course, and for the 
first time CBS in New York saw the program. The president of CBS television, 
Jack Van Volkenberg, announced to Don Stauffer of the advertising agency that 
the program was unacceptable to CBS. That same afternoon, after this opinion 
was given, a wire came into the home offices of Screen Gems in New York stating 
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that Mr. Hubbell Robinson, Jr., the CBS vice president in charge of programing, 
at that time visiting the west coast, had made a request to see the film at the 
studio of the producer. In other words, CBS had made up its mind, had an- 
nounced its decision, and then its programing expert wanted to look at the film. 
Naturally, his decision concurred with that of his president. 

Subsequent to that, Mr. Stauffer of the advertising agency requested extra 
copies of future scripts in the series to show to the network, in an attempt to 
effect a change of mind. This was of no avail. Mr. Stauffer called for a meet- 
ing with Screen Gems officials, and stated his position. He and his client wanted 
Meet Millie; if they couldn’t have it, they wanted You Can’t Take It With You. 
CBS had refused them both and was offering its own program, Joe and Mabel. 
If Screen Gems wanted the sale, it was its responsibility to get CBS to accept 
the program. Screen Gems called for a meeting with CBS. ‘The general man- 
ager of Screen Gems, its chief operating officer, and the general sales manager 
met with the president of CBS and the president of CBS television. The meet- 
ing was short; CBS exercising its prerogative as the sole arbiter of what was to 
appear on its network, did not feel that You Can’t Take It With You was proper 
programing for this time period, would accept any program it felt was proper, 
and among others did feel that Joe and Mabel, its own property, was satisfactory. 
Subsequently, the president of Screen Gems’ parent company, Columbia Pictures 
Corp., and the operating head of its studios, fresh from winning the Academy 
Award for 2 years in a row, called upon Dr. Stanton. Once again, the CBS 
position was repeated, there was no appeal, and You Can’t Take It With You 
was temporarily shelved. Carter Products accepted Joe and Mabel. 

Shortly before air date, CBS finally saw the first few programs of Joe and 
Mabel, the program they had chosen, and realized for the first time that it was 
unfit for human consumption. Meet Millie went back on the air. 

Incidentally, CBS has recently announced that this same Joe and Mabel has 
been disinterred, and will be presented to a nationwide audience for 13 weeks 
this coming summer. 

Let us take another and slightly different example of a similar situation. 
For 4 years CBS has programed an independently produced film series entitled 
“Four Star Playhouse” on Thursday nights at 9:30. It is a series of half-hour 
dramas containing the performance of four great Hollywood stars: Dick Powell, 
David Niven, Charles Boyer, and Ida Lupino, supported by many other excellent 
performers, To date, 129 programs have been produced and have been sponsored 
throughout the United States and Canada by Singer Sewing Machine Co. and 
Bristol-Myers Co. The series kas won considerable critical applause, it has won 
many awards, its audience ratings have been excellent, and the sponsors have 
been most happy with it. 

During February of this year, Young & Rubicam, the advertising agency in- 
volved, told CBS that the sponsors wanted to renew Four Star Playhouse for an- 
other year. CBS informed Young & Rubicam that Four Star Playhouse was 
no longer acceptable to CBS because the network was planning to program a 
series of dramatic shows that would last an hour and a half—specifically, 
Thursday nights from 9:30 to 11, which absorbed the half hour that had been 
used for Four Star Playhouse, Despite the advertisers’ dissatisfaction, CBS 
made it clear that they could either join in sponsorship of the new hour and a 
half show known as Playhouse Ninety or lose their time period. There was 
nothing for the advertisers to do but to purchase a segment of Playhouse Ninety 
under protest. Incidentally, Playhouse Ninety is a CBS network package. 

Another interesting case has to do with a production of Television Programs 
of America, Inc., entitled ‘““lhe Count of Monte Cristo.” This half hour series 
had been approved by Whitehall Pharmacal Co. and its advertising agency to be 
presented over the CBS network at 10:30 Tuesday night. The agreement, of 
course, was that the purchase would be subject to network approval. CBS in- 
forme the advertiser that it had “other plans” for this period, and intended to 
program it with a CBS package show entitled “Wanted.” 

Whitehall had another time period on CBS, from 7: 30 to 8 p. m. on Tuesdays, 
during which it was sponsoring an independent program entitled “Name That 
Tune.” The advertiser suggested putting The Count of Monte Cristo in at the 
7:30 time period and moving the other independent package to the later hour, 
but CBS again refused and made it clear that in order to get The Count of Monte 
Cristo on the air, Whitehall would have to cancel Name That Tune and aecept 
Wanted. Because it did. not wish to give up Name That Tune, Whitehall finally 
agreed to forget The Count of Monte Cristo and to go along with the CBS owned 
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show, Wanted. That CBS package, incidentally, stayed on the air for only 13 
weeks, and was thereafter replaced by another CBS owned show. 

We aren’t saying that a network should not be allowed to exercise its discre- 
tion and judgment in the selection of programs that it sends to its owned and 
operated stations and to its affiliates, but we do say that such discretion and 
judgment should be exercised only in the public interest and it should not be 
colored, whether consciously or unconsciously, by a private profit interest. The 
operation of a network, in view of the responsibilities delegated to it by the 
licensees, is in a true sense a public trust. We leave it to your judgment whether 
it can be exercised as such by men, no matter how high their standing and how 
confirmed their integrity, who must have a conflict of interest in the result. 

We have pointed out that in addition to its time-clearing function, the net- 
works are in the programing business. At this point, it is well to note that these 
are not the only avenues of control over the television industry that are occupied 
by the networks. The networks own and operate stations. NBC owns VHF 
television stations in New York, Chicago, Philadelphia, Los Angeles, and Wash- 
ington, D.C. It owns a UHF station in Buffalo, and has an application pending 
to buy another UHF station in Connecticut to serve the Hartford-New Haven 
market. CBS owns VHF stations in New York, Chicago, and Los Angeles and 
has an application pending for a VHF station in St. Louis. CBS also owns a 
UHF station in Milwaukee and has applied to purchase another UHF station 
in Hartford. ABC owns VHF stations in New York, Chicago, Los Angeles, 
Detroit, and San Francisco. 

In addition, the networks own and operate film-distribution subsidiaries ; they 
own and operate merchandising subsidiaries ; they have gone into the spot station 
representation business. 

Furthermore, they exercise a tight contro! over the services of recognized star 
performers and other creative artists in that by contract with these people, they 
have locked up their exclusive services for extremely long periods of time. It 
is the networks, and only the networks, that can guarantee to a Jackie Gleason 
or a Milton Berle that he will appear on the air over a period of years, because 
it is the networks and only the networks that control the broadcast time. Nw 
independent program producer, film or live, and no advertiser, no matter how 
large and important, can offer any such assurance. The result is that we inde- 
pendent film producers are under a serious disadvantage productionwise insofar 
as the top star performers are concerned. This does not necessarily mean that 
the performer who has a long-term contract with the network will actually be 
on the air. All too often, he is paid to sit still. What it does mean is that he is 
blocked from rendering services to us even though he may be anxious to do so. 

In other words, the networks, insofar as television is concerned, do the 
following : 

1. Own and operate their own stations. 

2. Control the time, by means of option contracts, of all of their affiliates. 

3. Engage in the production and participate in the profits of programs which 
they are completely free to select to play on their own stations and those of 
their affiliates. 

4. Control talent by means of long-term contracts as a result of their time 
control. 

5. Own and operate film syndication subsidiaries which, with the advent of 
tape, will give them almost complete control over the reruns of their live shows 
as well as their film shows. 

6. Own and operate merchandising subsidiaries or divisions. 

In summary, the networks are exercising an increasing monopoly power over 
the entire field of television which is slowly blocking off independent operations 
from an opportunity to compete. 

Under the circumstances, it is no wonder that independent producer-distribu- 
tors have only on very rare occasions been able to sell a program directly to a 
network. Occasionally, one of the networks will approach an independent pro- 
ducer when it hears that he has developed an outstanding series and will show 
an interest in purchasing the rights to the series. These arrangements are 
rarely consummated because of the conditions demanded by the networks. Here 
are a few of them: In return for paying for exhibiting the program in a choice 
time spot on the network, which payments are sure of recoupment by the net- 
work, the networks require a profit participation in the program perpetually, 
long after it has ceased to play on that network. The amount of these re- 
quested profit participations vary from 25 to 50 percent. As we have shown 
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before, we have more than likely already given profit participations to the 
talent who contribute to the making of our program; this kind of demand, if 
accepted, can put us into a position of ending up with as little as no part of the 
profits of a program. 

Requirement No. 2: We are pressured to place the subsequent syndication 
rights to our programs in the hands of the network syndication subsidiaries, 
Now as we have indicated, companies like ours all have and need syndication 
organiaztions, and a constant flow of product to these organizations is regarded 
by us as their life’s blood. There are two kinds of product which these syndica- 
tion organizations require, new, first-run programs, and rerun shows. When a 
network asks that we give it the subsequent syndication rights to a program 
which we produce, in order to find time for that program on the network, it is 
in essence using the power granted to it by the FCC and its affiliated stations 
and using it to destroy competition in another field, unrelated to its network 
function. 

A similar situation exists with regard to the merchandising and ancil- 
lary rights that are created when certain types of programs become popular. 
Series like Lassie, Robin Hood, The Count of Monte Cristo, and others are 
capable of adding great value to toys, costumes, comic books, and other mer- 
chandise when identitied with them. The NBC and CBS networks maintain 
their own merchandising subsidiaries, or departments to sell licenses to manu- 
facturers of these products, to supervise their quality, and to collect the royalties. 
So do we. But if we wish to sell a program to a network, the issue of who shall 
control the administration of these rights is bitterly contested and may very 
well be the breaking point in a deal. Once again, we have a case where net- 
works attempt and frequently succeed in using delegated power to achieve 
dominance in a field not related to their primary purpose. 

We know of many instances where attempted sales have fallen through because 
of an inability of the parties to hurdle these barriers. We should like to tell 
you about 1 or 2 of them. 

A few months ago, Screen Gems was called in by the president of ABC, and 
his programing vice president and was told that the hour following Disneyland 
on Wednesday nights at 8:30 needed a new program. ABC and the sponsors 
who were interested in that hour felt that a weekly hour-long western series 
would be good programing. Screen Gems agreed. ABC felt that Screen Gems 
was preeminently qualified by virtue of its past productions in the field of televi- 
sion, the theatrical productions of its parent company, and its physical facilities 
for the production of western pictures, to produce such a series. Screen Gems 
agreed. ABC was willing to finance a pilot, which would involve about 2% per- 
cent of the cost of the program as a whole, set aside the time for a limited period, 
and if the sponsors accepted the program after seeing it, ABC would order the 
series produced. In return, ABO wanted 50 percent of all of the profits of the 
production venture. Screen Gems asked if it would receive any of ABC’s profits 
from the sale of the time period, or of the succeeding time period, which would 
become far more valuable if the Screen Gems program were successful. The 
answer was “No.” Screen Gems counter offered to finance the pilot itself, and 
if ABC would set aside the time, Screen Gems would sell the program, but would 
retain all of the profits. The answer was “No.” ABC wanted control of the 
future of the series, if it were to have a future, and to avoid being put in the 
position of losing the series to another network, if the sponsor should decide to 
move it after it had become popular on ABC. Screen Gems conceded that ABC 
had a point there, and offered to agree to give ABC an option to retain the pro- 
gram before letting its existing sponsor move it elsewhere—but no profit partici- 
pation. Eventually, Screen Gems, realizing that the time period was potentially 
very valuable, although ABC had not yet succeeded in realizing this potential, 
offered to give ABC a token profit participation. The deal was not made. 

Again, an instance where a network, seeking to exploit the power inherent in 
its control of time, demands a profit participation in a field in which it is not 
drectly engaged. This would be analagous to the owner or person in control of 
a chain of first-run motion-picture theaters demanding a profit participation 
in a motion picture in return for playing time on his circuit. Unlike the physical 
limitation on the number of available channels for television, there is no limit 
to the number of theaters which may be constructed, and hence there has always 
been enough theaters to insure competition between buyers and sellers, so that 
conditions described above have not existed. Nevertheless, in the motion-picture 
field, where there was always more competition than there is here, the Govern- 
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ment ruled that ownership of theaters and production in one organization re- 
strained trade and ordered divorcement. 

An example of how network ownership of television stations, film subsidiaries, 
and packaged shows can be combined to require an advertiser to give up an 
independent film program that he wants occurred a few months ago. Television 
Programs of America arranged to license its program called Susie to Drewry’s 
Beer for telecast in Chicago over WNBQ, a station owned and operated by NBC. 
NBC informed Drewry’s through its agency, MacFarland Aveyard & Co., that it 
preferred to have The Great Gildersleeve, an NBC property, produced and 
distributed by the NBC film division, telecast in the available time period. The 
agency and the sponsor made it clear that they did not want The Great Gilder- 
sleeve, that they did want Susie. NBC replied that if Drewry’s wanted the time 
period, they would have to buy The Great Gildersleeve, and in a letter written 
to the agency, NBC went so far as to cancel the agency’s contract for the time 
period. Under the circumstances, Drewry’s had no recourse but to accept The 
Great Gildersleeve. They so notified NBC and the time period was reinstated. 


THE EFFECT OF NETW°RK CONTROL OF PACKAGES 


1. On advertisers 

We have seen what network control of option time has meant to regional and 
local advertisers—and also to national spot advertisers. Network control of 
packages as well as control of its own network time has worked to the detri- 
ment of national advertisers who, because of the option-time situation, feel 
that they must be on a network. There are numerous examples of national con- 
cerns, comparative giants in their fields, being subjected to arbitrary cancella- 
tions or other, similar strictures, from either 1 of the 2 major networks, and in 
each case, the key to the situation can be found in the fact that 1 of its own 
packages was of primary concern to the network involved. 

We believe that details can best be obtained by your interviewing those who 
have direct and personal knowledge of the facts of these situations. May we 
respectfully suggest that you get in touch with the advertising executives of the 
Firestone Tire & Rubber Co., the United States Tobacco Co., the Longines- 
Wittenauer Watch Co., and, of course, the Singer Sewing Machine Co., and 
Bristol-Myers who were involved in the Four Star Playhouse matter that we 
have already discussed. 


2. On the public 


There is no question but that the networks have produced some fine entertain- 
ment for the viewing public. There is also no question but that the networks have 
brought some bad shows to the viewing public. What is not generally aprpeciated 
is the fact that many of the best and most popular network shows are inde- 
pendently produced and are broadcast over the network as a purely mechanical 
convenience. In this last category are such programs (some of which are pro- 
duced by us and some by other independent producers) as the Academy Award 
winners, Lassie, Omnibus, Your Hit Parade. The $64,000 Question, and such other 
popular network shows as United States Steel Hour, Ford Theater, Rin Tin Tin, 
Robin Hood, the Groucho Marx Show, the Lawrence Welk Show, and Four Star 
Playhouse, that we have already described. 

Not only are independently produced network film shows popular, as shown 
by audience ratings, but they have achieved more than their share of recognition 
from public service organizations throughout the country. Thus, for example, 
Father Knows Best has won the Sylvania award for most wholesome family 
entertainment, the National Association for Better Radio and Television award, 
the Family Service Association award, the Chicago Press Club Presidential 
award and the Christopher award. Ford Theater has won the Billboard award 
for the best network dramatic film series, and Lassie has won the Peabody award, 
the National Television Academy of Arts and Sciences award for the best chil- 
dren’s program for 2 successive years and also an award of merit from the 
National Congress of Parents and Teachers. How many other potential award 
winners have never reached the American public by reason of network refusal 
to accept them in favor of a network-owned package, no one can say. 

The fact remains that the most serious detriment to the viewing public resulting 
from the practices we have been describing is the fact that the viewers are denied 
the opportunity of seeing the product of a considerable portion of America’s crea- 
tive talent—and this is determined by three individuals sitting in New York 
City. 
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THE REMEDY 


We believe that the remedy for the ills we have outlined lies in the restoration 
of free competition in television. We recognize the extent to which our problems 
are caused’ by the limitation in the number of television outlets of equal power. 
We feel that a complete solution to the allocations problem would, in and of 
itself, provide the answer to many of the difficulties we have set before you. We 
also recognize that we would be somewhat less than realistic if we simply sug- 
gested that somehow or other you find ways and means of providing for a large 
number of outlets of equal power and unmixed frequency in every major city. 
We, therefore, propose that you consider the modification of the chain broad- 
casting rules to try to relieve monopolistic tendencies in two general areas: 

(a) That having to do with option time and station acceptance of network 
programing; and 
(b) Network participation in the ownership of programs. 


OPTION TIME 


The chain broadcasting rules presently permit network option time which 
blankets the prime viewing hours. By the same token, they set in force a chain 
of circumstances that encourages encroachments by the network into station 
time. The shortage of facilities resulting from the laws of nature, in and of 
itself, poses a serious problem for free enterprise. To aggravate this with arti- 
ficial restraints based on a claim by the networks that they are entitled to what 
amounts to an almost complete monopoly can only lead to a more complete 
thoroughly controlled industry. 

The American people have learned over the past 100 years that in the case of 
so-called natural monopolies like the railroads, telephone and telegraph, water 
and electricity, the business practices must be regulated by the Government in 
order to protect the public. If these cumulative restraints that we have in tele- 
vision are allowed to continue, it means that, as time goes on, greater controls 
must be exercised over our industry. This is a consummation that nobody con- 
cerned with the industry—least of all the independent film companies—wants 
to bring about. 

As we understand it, the networks take the position that continuation of 
option time in its present form is essential to them. In other words, they insist 
that they be allowed to keep a preferred status and that competition for these 
all-imporant time periods be removed. This position on the part of the networks 
is tantamount to a request for tight and complete Government regulation. 

This point was made clear by Dr. Donald F. Turner, antitrust law expert on 
the faculty of the Harvard Law School, in testimony before the Senate Interstate 
and Foreign Commerce Committee on March 26, 1956. During that hearing, 
Senator Bricker of Ohio asked Dr. Turner to “give attention * * * to the ques- 
tion of the public utility aspects of the broadcasting business and the network 
operations.” Senator Bricker elaborated as follows: “Certainly if there is 
anything in our country that ought to be charged with the public interest, it is the 
television industry. They are assuming that the local broadcasting stations are 
of a public character and charged with a public interest and therefore subject 
to regulation. 

“They are dependent, I think, as has been shown here, upon the programing 
by the networks, by the overall power which they have, economically over in- 
dustry and over their subsidiary stations, affiliated stations, ag well as indi- 
rectly over the independent stations. Now, if you are going to charge them with 
a public interest, I do not see why the ordinary public utility rules should not 
apply to that just the same as it does to any other public utility. Here is some- 
thing in the nature of a natural monopoly. They are using something of great 
publie interest, the airwaves. They are dealing with public opinion also. They 
are dealing with the economic aspects of all industry of our country. They can 
make or break any industry. They can make or break any station. The power 
is so great that I think if ever there were a duty for the Government to exercise 
public-utility regulation, and it is an essential responsibility of the Federal 
Government in this case because of crossing State lines, it should be in this 
industry. I can’t see any other answer to it.” 

In_reply, Dr. Turner said the following: 

“T would say this: First, there is clearly no doubt that the TV industry is 
clothed with a public interest or affected with a public interest sufficient to 
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warrant public-utility type regulation, if that were deemed appropriate. More- 
over, if the network claims, as I understand them, were taken at face value, 
namely that restrictions and a high degree of market power is essential to the 
functioning of the TV industry, if these claims were taken at their face value, 
then it seems to me that the networks have simply made a case for public-utility 
regulation. 

“Historically it seems to me the approach of the Congress has been this: that 
primary reliance shall be placed on competition. The Sherman Act and other 
antitrust laws are the fundamental part of our Federal economic regulation and 
express the hope that, in the vast majority of situations, if you preserve com- 
petition in industry, competition in the market place will take care of itself. 
It will prevent the arising of undue market power. 

“On the other hand, in situations where competition for one reason or another 
eannot work, as in the utility field, gas, electric light, railroads, the Congress 
has taken the position that you cannot have competition if you cannot rely on 
it; then you must regulate it becase high degrees of market power cannot be 
safely left in private hands. 

“To use a phrase that somebody has used a great many times, a monopoly 
cannot be allowed to be a judge in its own case. One of the fundamental reasons 
for this is that where you do not have the economics of competition, the econo- 
mics of the market place, there is no effective way of telling just how good the 
performance of the monopolist is. There is no measuring rod, in short, because 
you do not know how progessive the industry would have been, what the prices 
would have been, what the product improvements would have been, if there had 
been competition. There is no way of telling.” 

As we have pointed out, under the option time rules, stations can schedule 
nonnetwork programs only at the peril of having to move them on 56 days’ notice. 
This is a one-way street. The network is under no obligation to furnish com- 
mercial programs and it is free to cancel the programs it does furnish ordinarily 
at 13-week intervals The option gives the networks contro] over the choice 
broadcast hours of all but a few stations in the United States and denies to 
local and regional, as well as national spot advertisers, the opportunity to use 
this time. The result of the option is that the network, and only the network 
can guarantee continuity to a sponsor. 

On the production side, the existence of the option prevents the independent 
producer from contracting with the big-name talent of this country because the 
time option gives the network the exclusive power to guarantee to the star per- 
former that he will appear on the air over a long period of time. Thus, the con- 
trol of talent by the networks, which presumably was abolished in the late 1930's, 
when the networks, under pressure, decided to give up their talent-agency 
oer veg has been made more drastic than ever by reason of the television-time 
option. 

Because of network power, engendered by the time option, the network is able 
to extend its control of affiliates’ time well beyond the option period. Continual 
encroachment on station time has been the logical companion of this system. 

Finally, option time transplants into television some of the restraints which 
have been declared illegal in the motion-picture field, such as block booking, blind 
buying, and tie-ins. 

Closely connected with option time is the problem of must-buy contracts. NBC 
requires that in order to buy time on the network, an advertiser must purchase 
time on 56 specific stations. In addition, during the prime evening hours, spon- 
sors cannot buy network time unless they buy time on an additional 50 stations. 
CBS requires that a sponsor must buy 53 specific stations in order to get time on 
the network. 

In reply to a question by Kenneth Cox, counsel for the Senate Committee on 
Interstate and Foreign Commerce as to whether or not there was a possibility 
that these must-buy agreements “might violate the antitrust laws,” Assistant 
Attorney General Stanley Barnes answered with an unequivocal “Yes.” 

Option time coupled with the must-buy agreement discriminates among ad- 
vertisers. It results in allowing only the largest of the large companies to get 
the full benefit of peak television hours. It hastens the process that Mr. Syl- 
vester Weaver described as forcing companies that cannot get equivalent time 
on television to “go out of business, literally go out of business.” And it plays 
a large part in removing large segments of available time from the already 
scarce supply of peak playing time, thereby further disenfranchising local and 
regional advertisers. 
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NETWORK. PARTICIPATION IN THE OWNERSHIP OF PROGRAMS 


Even before the adoption of the present chain broadcasting rules, the networks, 
under pressure, gave up the business of representing talent as agents or artists’ 
managers. Since the adoption of the chain broadcasting rules, the United States 
Supreme Court has set precedents in the motion-picture field, separating produc- 
tion and distribution from exhibition. Nevertheless, in television the networks 
either own or have a substantial profit participation in numerous programs, and 
by reason of their control of time, they have been able to lock up important 
talent with long-term contracts. The resultant effect on the independent pro- 
ducer in both the live and film field is twofold: First, on the production Side, 
he is handicapped in negotiating with top-name stars because the network and 
valy the network can promise that the star will have time on the air over a long 
period of years, and so the independent producer suffers a production disadvan- 
tage to begin with. Second, in the placement of shows on the network, network 
officials cannot heip but favor, consciously or unconsciously, shows out of which 
they can make a profit, as opposed to shows of the independent producer even 
though the latter may be favored by advertisers and by the public. 


WHAT TO DO ABOUT THE PROBLEMS 


We realize that other persons who have been concerned with the problems we 
have discussed have made several recommendations as to how to solve the prob- 
lems in the television industry. One solution calls for the complete abolition of 
option time. The proponents of this solution argue that by taking this step, 
free competition wili be restored to the television industry. Without option time 
stations would be free to pick and choose from many program sources instead 
of being confined principally to the networks. Without option time, they point 
out, independent producers would have equal access to choice station time— 
an access that is now almost completely controlled by the networks. Without 
option time, all advertisers would have a fair opportunity to utilize choice tele- 
vision time instead of seeing such time limited only to the largest business 
concerns. 

A second solution which has been discussed is to require the networks to divest 
themselves of program control. Under the present system, the point is made, 
that the networks in deciding whether to purchase a program from an outside 
source have a conflict of interest. Their obligation is to provide the best possible 
programing; their financial interest may impel them to choose that program 
which they own or in whose profits they participate. Their choice of the best 
programs would undoubtedly be much more frequent if they did not have a finan- 
cial stake in the programs to be broadcast. And independent program sources 
would be strengthened since the networks would have the incentive to choose 
the best possible program without regard to the company that owned it. 

May we also suggest for your consideration a third solution—one that has not 
been suggested elsewhere and one that may obviate the necessity of resorting to 
the other two solutions suggested above. Our suggestion proceeds on the assump- 
tion that network option time may perform a useful function if it is properly 
limited. The difficulties with option time as it now exists are that it covers too 
large a portion of the broadcast day and gives the networks the power to extend 
their control over station time. Our solution is twofold. First, we recommend 
that the number of hours under option should be reduced. While we are not 
dogmatic about the specific number to be allowed, we believe that 1% hours in 
each of the segments of the broadcast day, as defined in the Commission’s rules, 
is generous. This amount of option time should be more than adequate to pro- 
vide for programs where simultaneity is important because time is of the essence. 

Our second suggestion is to limit the number of hours of programs that a sta- 
tion may accept from the networks, option time and station time combined. With- 
out such a limitation, the networks would simply continue to dominate station 
time in the same way they do now. Our recommendation is that stations shall 
not be permitted to take more than 90 successive minutes from the networks and 
that in between such 90-minute periods there must be a minimum of 1 hour 
devoted to nonnetwork programs. We recognize that some network programs of 
necessity exceed 90 minutes in length—e. g., sports, political conventions, ete. 
We believe that provision can be made for this extraordinary type of presentation 
by providing that the 90-minute total may be exceeded to the extent of not more 
than 10 hours per month—but only for programs of the exceptional type described 
above. 
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We believe that the suggestion we have made is a reasonable one. It will 
enable the networks to continue their important role but will remove the obstacles 
which now handicap the development of independent program sources and re- 
strict the use of television by the small advertiser. 

The specific form of rule changes that are required to remedy the situation we 
have described to you is, of course, within your province and not ours. If you 
do not see fit to take action along the line of the suggestion we have made, then 
we believe there is no alternative to a complete examination of other areas, 
including that of limitation of the networks’ ownership and profit participation 
in programing. We believe that we have made a prima facie case for Commis- 
sion action. We think it is up to the networks to come before you and, with the 
same forthrightness that we have shown, give you their ideas as to which remedy 
they would suggest. We believe that the burden should now be on them and that 
they have a responsibility to you and to the industry and to the public to do 
something more than merely insist upon a status quo that can only bring about 
a greater concentration of power in their hands. 

If you could now and forever solve the allocations problem so that, for example, 
there would be from 5 to 7 equally powered television stations of an unmixed 
frequency in every major city of the country, it would probably be unnecessary 
to change the network option time provisions or to limit the total amount of 
programing which a station can take from any one source or to consider divorce- 
ment of production from exhibition. But we believe that in the absence of any 
major improvement in this regard—and we certainly see none in the foreseeable 
future—it becomes vitally necessary to reexamine existing facilities along the 
lines we have suggested. 

THE FUTURE 


We want it clearly understood that we are not opposed’ to networks: or to 
proper network operation. On the contrary, our present interest dictates the 
retention of healthy networks freely competing with healthy independent pro- 
ducers and independent stations. We believe that the remedies we are suggest- 
ing will aid the networks and protect them as well as create free competition 
and free enterprise in television. 

Our position with reference to option time is a case in point. We are pro- 
posing that you amend the chain broadcasing rules to break the stranglehold 
that is crushing local and regional, as well as all but the top major national 
advertisers, as well as damaging independent producers and the viewing public. 
We know that this can be done by means of changing your rules, and we firmly 
believe that if it is not done that way, more radical changes will be brought 
about either through antitrust actions or public utility legislative regulation, 
or both. 

The networks have apparently taken the position that the competition for 
these peak viewing hours must be eliminated and their sole rights to block 
bovking and blind selling upheld. As we have pointed out, this concept would 
seem to run afoul of the antitrust Jaws as established in the motion-picture field. 
But more than that, if the networks insist upon the concept that they must be 
protected against competition, they are in effect saying that they should be in 
the position of railroads, telephone, and telegraph: companies, gas and: electric 
companies. This, by its nature, has led and always must lead to complete 
Government regulation of rates, services, and facilities. 

We believe that simple changes in the outmoded chain broadcasting rules can 
prevent these more drastic remedies. 

We are not asking any special favors for ourselves. We are not asking for 
any time options. We simply want the right to compete on more equal terms. 

We believe it is possible, even with today’s shortage of facilities, to change 
the rules so as to allow a free flow of programing from the many existing 
creative sources to all of the advertisers and stations who need it. We believe 
that within this structure the networks will be able to compete with each other 
and with independent suppliers and with independent stations, and that the 
good programs that will be placed on networks will be given time just as they 
are now. The advent of video tape has removed the last excuse for the lock- 
ing up of specific hours for purposes of simultaneity. The successful live 
programs can now be played by network affiliates, just as the successful film 
programs could always have been played by the affiliates, at hours of their own 
choosing that best meet the peculiar needs of their own localities. We see 
nothing wrong with competition among producers and networks and: nothing 
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wrong with competition among advertisers. Competition will stimulate cre- 
ativity and a new flow of talent to the Nation’s production centers. 

We four companies state unequivocally that if you make any combination of 
changes that will result in freer competition in television, and if you adopt 
them soon enough so that we are still in business, we can and will provide the 
programs to fill the new needs that will arise. You need have no fear that if 
vour decisions cause the networks to retract some of their ever-expanding 
interests, a void will be created. 

On our drawing boards are some of the television programs of tomorrow. 
They represent revolutionary improvements in television programing in the 
realms of entertainment and culture. They include programs of 1 hour and 
1% hours and 2 hours in length, produced in full color, including subjects of 
religious, scientific, and historical interest. They involve bringing into tele- 
vision some of the entertainment world’s outstanding creative forces. Whether 
these projects ever see the light of day depends on you. Under the existing 
chain breadeasting rules, they cannot. But you have the power to change those 
rules. In one sense, this is a question only of whether television broadcasting 
can be administered fairly and in the public interest. But in a larger sense, 
the basic question is: Can free enterprise, operating in a democracy, operating 
in an industry admittedly “affected with a public interest,” be administered in 
the American tradition with “equal justice under the law”? The implications 
of your answer to these questions, as I am sure we all appreciate, will go far 
beyond the confines of one industry. They will go to the fundamental problem 
of how we keep our economy strong and our country free. 


PLAYHOUSE 90 
JUNE 26, 1956. 
(As of March 1, 1956.) 
CBS TELEVISION, A DIVISION OF COLUMBIA BROADCASTING SySTEM, INC., 
485 Madison Avenue, New York, N.Y. 

GENTLEMEN: You have expressed the desire for us to produce for telecasting by 
you over your network a series of hour and one-half television motion pictures, 
more particularly described hereinbelow. In this connection we have entered into 
an agreement relating to the production and distribution of such television motion 
pictures (hereinafter sometimes referred to as.the “pictures”), as follows: 


ARTICLE I 


TERM. AND OPTIONS 
1. Term of agreement 
A. As to production.—As to the production of the pictures, this agreement shall 
commence on the date hereof and continue until and including September 30, 1957, 
which period shall be referred to herein as the “First term.” 
B. As to distribution.—As to the distribution of the pictures, this agreement 
provides that on certain conditions we shall grant distribution rights in certain 
of the pictures to you, as is more particularly set forth in Article V hereinbelow. 


2. Number of pictures during first term 

During the first term hereof we agree to produce and deliver to you, on the terms 
and conditions herein contained, eight (8) one and one-half (1%) hour black and 
white television motion pictures. 


3. Option for additional pictures during first term 

You shall have an option to require us to produce and deliver five (5) pictures 
in addition to the aforesaid eight (8) pictures. Said option shall be exercisable 
by notice forwarded to us on or before seven (7) days after the first telecast of 
any of the pictures hereunder, but in no event later than October 15, 1956. In 
the event you shall exercise said option we shall produce and deliver said five 
(5) pictures on all of the terms and conditions herein set forth with respect to 
the production and delivery of the aforesaid eight (8) pictures, except that de- 
livery of the first of said five (5) option pictures shall be made by us not later 
than March 15, 1957, and each of the remaining four (4) option pictures shall 
be delivered at no slower rate than two (2) pictures each four (4) weeks 
thereafter. 





4076 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


4. Option for additional terms 

Whether or not you shall have exercised your option for the production an! 
delivery of additional pictures during the first term, you shall have and we 
hereby grant to you an option to extend this agreement for three (3) additional 
production periods of one year each (hereinafter sometimes referred to respec- 
tively as the “second term,” the “third term,” and the “fourth term”), com- 
mencing October 1 of each year. Said option shall be exercisable by notice for- 
warded to us on or before February 15 of the then current term; provided, 
however : 

(a) that said option date may be extended to April 1 of the then current 
term upon payment by you on or before February 1 of the sum of * * * as an 
advance for the purchase of story properties; and 

(b) in any event you shall exercise your best efforts to give us notice of the 
exercise of your option as soon as possible. 


5. Number of pictures during subsequent terms 


During each subsequent term of this agreement for which an option is exer- 
cised by you, we agree to produce and deliver to you a minimum of eight (8) 
pictures, on the terms and conditions herein contained, except that delivery of 
the first of such pictures shall be made no later than September 15 following the 
date of exercise of said option, and the remaining such pictures at no slower 
rate than one (1) each four (4) weeks thereafter. You shall have a further 
option during each subsequent term hereunder to require us to produce and 
deliver, on the terms and conditions herein contained, an additional jive (5) 
pictures during each such term. Said ception shall be exercised by notice for- 
warded to us on or before seven (7) days after the first telecast of any of the 
first eight (8) pictures delivered in said term not later than October 15 of said 
option year. Such option pictures shall be delivered by us at the rate of two 
(2) such pictures each four (4) weeks commencing March 15 of said term. The 
exercising of an option to require us to produce five (5) additional pictures in any 
subsequent term shall not be deemed to require you to exercise the option for an 
additional five (5) pictures in any subsequent term, and the failure to exercise 
an option to require us to produce an additional five (5) pictures in any term 
shall not preclude you from exercising an option to require us to produce an 
additional five (5) pictures in any subsequent term. 


6. Separate exercise of options 
You may exercise any or all of the aforesaid options separately, but no one of 
the options to extend the term of this agreement shall be exercised unless the 
immediately preceding option has been exercised or is exercised concurrently 
therewith. 
ARTICLE II 


PRODUCTION 
1. Description of pictures 


Each picture produced hereunder shall be a dramatic presentation, photo- 
graphed on 35-mm. black and white negative film stock, with a running time of 
approximately eighty-one (81) minutes, which when combined with commercial! 
material (as that term is hereinafter defined), as to which we shall have no re- 
sponsibility hereunder, shall constitute an hour and one-half (144) television 
program, and shall be suitable for exhibition by means of television broadcasts 
thereof. Commercial material shall be deemed to be any material contained in 
the program as broadcast in which any then sponsor’s name or his products or 
services are seen or heard. 

+ + * + ok + > 
3. Production cost 


A. Mavimum average cost.—We agree to produce, complete, and deliver all pic- 
tures produced during the first term of this agreement at an average productioi 
cost not in excess * * * Dollars; and to produce, complete and deliver the 
pictures produced during the second term at an average production cost not in 
excess of * * * Dollars; and to produce, complete, and deliver the pictures pro- 
duced during the third and fourth terms of this agreement at an average pro- 
duction cost not in excess of * * * Dollars. Said average costs are sometimes 
herein referred to as the “maximum average production cost.” 

The aforesaid maximum average cost shall be increased during each term 
of this agreement by an amount equal to the increased cost of production of all 
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pictures produced during said term resulting from increases in the minimum 
wage scales (and from decreases in maximum hours of work) in existence on the 
date of the execution of this agreement for actors and other personnel partici- 
pating in the production of the pictures, as the same are determined by any union 
or guild having jurisdiction or as the same are contained in any applicable collec- 
tive-bargaining agreement to which we and a substantial number of other mo- 
tion-picture producers are parties (including compensation to such actors and 
other personnel who are paid at overscale rates so that their compensation shall 
be equalized with that of personnel working at increased scales); and from 
increases in Social Security taxes, or in contributions or payments required to be 
made under any applicable collective-bargaining agreement to a union or guild 
health, welfare, or similar fund. Any of the foregoing increases in minimum 
wage scales (and decreases in hours of work) or in contributions to union wel- 
fare or similar funds, which are retroactive shall be applied retroactively to pic- 
tures theretofore produced and delivered. 

The aforesaid maximum average cost shall also be increased during each term 
of this agreement by an amount equal to the increased cost of production re- 
sulting from delays described in Article X hereinbelow. 

B. Calculation of costs.—We agree to compute our direct production costs with 
respect to the pictures produced by us hereunder in the same manner as we 
charge direct costs to all other television motion pictures produced or financed by 
us. It is agreed that any story property belonging to our parent corporation, 
Columbia Pictures Corporation, which may have been completely amortized by it 
prior to assignment to us for use in producing a picture hereunder, shall be in- 
cluded in such direct costs at the prevailing price of * * * Dollars, or if the pre- 
vailing price of comparable stories for television is more than * * * Dollars, then 
at such higher price. 

In addition to such direct costs as may be incurred by us in the production of 
the pictures hereunder, there shall be included in the production cost of each 
picture produced hereunder a sum equal to * * * percent * * * of the direct 
costs of said picture as compensation to us for our overhead expenses appli- 
cable to said picture, but there shall not be included in direct costs any items 
included in overhead on other television motion pictures produced or financed 
by us. Annexed hereto and made a part hereof as Exhibit A is a list of the 
services of our studio included in overhead. 


4. Accounting for production costs 


We agree on or before ninety (90) days from and after the date of delivery 
of each picture hereunder to furnish you with a written statement of final pro- 
duction costs with respect to such picture produced during said term. In the 
event the actual final production cost of said pictures shall average less than 
* * * Dollars in the first term, less than * * * Dollars in the second term, and 
less than * * * Dollars in the third and fourth terms, said statement shall be ac- 
companied by a remittance from us to you of the amount by which in each term 
the applicable aforesaid sum exceeds the aggregate production cost of all pictures 
produced during said term. 

5. Approvals 

A. Story approvals.—We agree that we shall not commence the production 
of or incur any production costs in connection with any stories or other literary 
material without first submitting the same to you for your prior approval with 
respect to the basic story line only. Submission of such stories or other literary 
material may be made to you in the form of books, short stories, story synopses 
or narrative treatments and you shall have * * * business days from the date 
of submission thereof within which to approve or disapprove the same and 
failure to disapprove the same within * * * business days shall constitute 
an approval. 

B. Adherence to policy.—We further agree not to commence principal photog- 
raphy of any final screenplay without first submitting the same to you for your 
prior approval from the standpoint only of your established continuity accept- 
ance standards and the business and advertising policy of any current network 
sponsor of the pictures provided, however, that such sponsor’s business and adver- 
tising policies have previously been reduced to writing and submitted to us within 
* * * days after sponsorship has been undertaken. You agree not unreasonably 
to withhold your approval of screenplays and in the event you disapprove, you 
shall specify the portion or portions of the screenplay which you find objection- 
able, and we shall correct the same, but you shall have no rights to reject any 
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screenplay in its entirety. Failure to disapprove any screenplay within * * * 
business days after the same shall have been submitted to you shall be deemed 
to be an approval. 

C. Control of production—Subject only to the foregoing provisions of this 
paragraph 5, we shall have sole and absolute control of all elements of production 
of the pictures. We agree, however, that you shall have the right, to be exer- 
cised through your program representative in Hollywood, referred to in the 
next paragraph, to make suggestions concerning the entertainment value of each 
script, which we shall carefully consider, but if there is a difference of opinion 
concerning the entertainment value of a script, our decision shall be final. 


6. Representative at studio 

You agree to designate, within ten (10) days from and afier the execution 
hereof, and maintain a program representative in Hollywood, California, who 
shall be fully authorized to give all approvals on your behalf required to be ob- 
tained from you hereunder, and submission to said program representative shall 
be deemed submission to you of all material required to be submitted hereunder 
for your prior approval. 

Said program representative shall also have access to our studios to observe 
all phases of production of the pictures, and to make the suggestions on your 
behalf referred to in the next preceding paragraph. 


%. Acceptability of personnel 

We acknowledge that the employment of producers, writers, directors, players, 
or other persons who shall be entitled to receive screen credit, shall be subject 
to your business policy and that of the then current sponsor of the pictures, and 
no such person shall be employed by us without first submitting the name of such 
person to you for your prior approval with respect only as to whether his 
employment would be contrary to your business policy or that of the then 
current sponsor. Failure to disapprove said person within three (3) business 
days shall be deemed an approval. 


ARTICLE III 


DELIVERY OF PICTURES 
1. Time of delivery 
The first picture to be produced during the first term hereunder shall be 
delivered to you on or before September 15, 1956, and the second picture shall be 
delivered to you on or before October 1, 1956. The remaining pictures shall be 
delivered at no slower rate than one picture each four (4) weeks thereafter. The 
pictures to be made hereunder during any optional term of this agreement shall 
be delivered to you as set forth in Paragraph 5 of Article I hereinabove. 


2. Definition of delivery 

Delivery of a picture shall be deemed to mean delivery to you in Los Angeles, 
California, at an address designated by you of one (1) first-class clear composite 
35-mm. positive release print, and one (1) first-class clear 16-mm. positive release 
print, each fully cut, titled, and assembled, and with the sound track thereof in 
perfect synchronization throughout with the photographic action thereof. 

In the event you shall require additional release prints for the network broad- 
casts licensed to you hereunder, or in the event you shall be entitled to exercise 
distribution rights with respect to any of the pictures hereunder, as is more 
specifically hereinafter set forth in Article V hereinbelow, and shall require 
additional release prints therefor, we shall deliver such additional prints to you, 
on your written order given at least twenty (20) days prior thereto, for which 
you shall pay us in accordance with the published price schedule of the laboratory 
from which we shall obtain said prints. If said prints are obtained from our 
laboratory, you shall pay us in accordance with prices generally prevailing 
among reputable laboratories in Hollywood, California. In each case, you shall 
pay all shipping and other costs of delivery. 


8. Care and return of prints 

You agree to telecast each print as delivered by us, in its entirety, except as is 
otherwise provided in this paragraph. However, you may add commercial 
material at the places mutually agreed upon by each of us subject to sponsor 
requirements of which we shall be advised with reasonable promptness after 
sponsorship is undertaken, and you shall use your best efforts to give us such 
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information in advance of commencement of production. You further agree that 
the placement and spacing of commercials in the pictures shall be the same as 
that in the live programs broadcast as part of the same series (as more par- 
ticularly set forth in Paragraph 1 of Article IV hereinbelow), subject only to 
special seasonal sponsor requirements. Further, in connection with the exer- 
cise of subsequent distribution rights by you, as provided hereunder, you may 
make such minor cuts or eliminations as are necessary to conform to time-segment 
requirements or to the requirements of any duly authorized public censorship 
authority, but under no circumstances shall you delete the copyright notice or 
the credits'incorporated in the pictures as delivered by us, but you shall not be 
liable hereunder for inadvertent omissions or those resulting from unexpected 
lack of time. You shall not, nor shall you authorize others to, copy or duplicate 
any print or part thereof, nor shall you part with possession of any print except 
as necessary in order to exercise the rights granted to you hereunder. 

All prints of pictures delivered to you by us shall be returned prepaid to us 
promptly after the expiration of your license for network telecasts thereof, 
unless you shall have acquired prior thereto, pursuant to the terms of this 
agreement, subsequent distribution rights in said pictures, in which event you 
shall return said prints and all other prints of said pictures delivered to you by 
us for such distribution promptly upon the expiration of said rights. If any 
print or part thereof is lost, stolen. or destroyed, you shall promptly furnish us 
with an appropriate certificate of destruction. 


ARTICLE IV 
NETWORK EXHIBITION OF THE PICTURES 


1. Grant of exhibition license 


We hereby grant to you the sole and exclusive license to telecast the pictures 
produced during each term hereunder for a period of two (2) years commencing 
with the date of first telecast of any of said pictures, but in no event shall such 
period commence later than October 1 of any applicable term hereunder. Said 
license shall be limited to no more than two (2) telecasts of each picture broad- 
cast during class A time over your television network in the United States of 
America, its territories and possessions and Puerto Rico, plus customary delayed 
or supplemental telecasts of each picture no later than sixty (60) days after the 
original network telecast. Said license shall also include the right to telecast 
each of the pictures no more than twice over such stations in the Dominion of 
Canada.and in-Cuba as may be affiliated with your network, provided that said 
broadcast is sponsored both in Canada and Cuba by the same sponsor sponsoring 
the broadcast in the United States. 

It is the intention of the parties that the aforesaid network telecasts of each 
picture hereunder shall be made as part of a regularly scheduled program, con- 
taining live as well as filmed programs, and shall be limited to such television 
stations as shall regularly broadcast said program, but you shall not be liable 
hereunder in the event said network telecasts are not made as part of a regular 
program ; provided, however, that in the event the aforesaid network broadcasts 
are not made as part of a regular program, you shall have no right to exercise 
any of the options granted to you in Paragraphs 3, 4, and 5 of Article I 
hereinabove. 

You have stated to us that it is your present intention that the pictures here- 
under shail be the only programs in said weekly series which shall be on film, 
with the exception only of: 

(a) such filmed programs as you yourself may produce, or as may be 
produced for you, as sole owner, by others, based upon literary or dramatic 
properties of which you are the owner or the sole licensee, and which are 
then currently being broadcast or then scheduled to be broadcast over your 
network ; 

(0) such filmed programs as may be produced by or with persons of out- 
standing creative talent, not to exceed two (2) films from any one such 
person, where you finance or pay for such films primarily in order to induce 
such person to participate in the production of or to appear in other programs 
and 

(c) such motion pictures produced primarily for theatrical exhibition 
with respect to which you shall occasionally acquire television broadcasting 
rights. 
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However, in the event you shall subsequently desire to acquire from third 
parties filmed programs other than those described in subparagraphs. (@) 
through (c), above, for telecasting as part of said series and the terms and 
conditions upon which you propose to acquire the same shall, with respect to the 
amount and method of financing pictures or division of profits, be more favorable 
to said third-party than. provisions hereunder with respect to -said. contractual 
elements are to us, you shall not enter into any agreement for the acquisition of 
such filmed programs without first offering to acquire such filmed programs from 
us on terms and conditions no less favorable to us with respect te the amount 
and method of financing pictures or division of profits than those offered to any 
third party (it being understood that the provisions with respect to the dis- 
tribution of such pictures shall be the same as the provisions with respect to 
distribution contained herein, including the grant of distribution rights depend- 
ing on the year pictures are produced and certain other factors). In the event 
we shall fail to accept such offer within ten (10) days from the date same is 
submitted to us, you shall thereafter be free to acquire such filmed programs 
from any third party on terms and conditions no more favorable to said third 
party than those offered to us as aforesaid without first reoffering the same to 
us on such more favorable terms and conditions. In any event the.terms and 
conditions of this agreement shall be adjusted with respect to all pictures here- 
under so as to be no less favorable to us with respect to the amount and method 
of financing or division of profits than the most favorable terms and conditions of 
any agreement you may have with a third party for the acquisition of filmed 
programs (other than those described in subparagraphs (a) through (c) above) 
for said series. 

During the aforesaid period of two (2) years of network exclusivity we agree 
that we shall not exploit or permit any other party to exploit by any means or 
in any medium any picture currently licensed to you for network telecasting in 
the United States and, in the event you shall be making network telecasts of said 
pictures in Canada and Cuba, as permitted hereunder, we shall not exploit or 
permit exploitation of said pictures in Canada and Cuba as well. We agree 
further to abide by any restrictive covenants contained in any sponsorship agree- 
ment entered into by you with respect to the telecasting of the pictures in 
Canada and Cuba by or on behalf of sponsors advertising on the program products 
or services competitive with products or services which are being distributed 
to any material extent in Canada and are authorized to be advertised on the 
program by a then current sponsor of the network broadcasts in the United 
States. 


2. Option for third network telecast 


You shall have and we hereby grant to you an option to make, during the afore- 
said two (2) year period, a third network telecast of any one or more of the 
pictures licensed to you hereunder for network telecasting, which option shall be 
exercised by notice forwarded to us at least forty-five (45) days prior to the 
proposed telecast date thereof. 


3. Sponsorship 


You shall have the right to offer the pictures hereunder for sponsorship by 
third parties over your television network on terms and conditions which shall 
be satisfactory to you. You agree promptly upon the execution of any such 
sponsorship agreement to furnish us with copies of excerpts therefrom which 
shall indicate the sponsership fee paid by the sponsor for the picture hereunder 
and, in the event such sponsor shall also sponsor other programs which are 
included in a regular series of which the pictures hereunder are a part, the fee 
paid for each and all programs included in said series, and other provisions of 
said agreement relevant to the performance of each of our obligations hereunder. 
You agree that the amount paid by such sponsor for the first telecast of the 
pictures hereunder shall not be less than the average amount paid by said sponsor 
for all first telecasts during the applicable year embraced by the sponsorship 
agreement. 


4. License fees for network telecasts 

A. Amount—two telecasts.—For the license granted to you hereunder for two 
(2) network telecasts of each picture, you shall pay to us a license fee equal 
to the aggregate amount (less agency commissions) paid by a sponsor or sponsors 
thereof (which sum shall not include amounts paid by such sponsor or sponsors 
to you for your time and facilities charges), or the sums set forth below with 
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respect to each picture produced during each term of this agreement, whichever 
shall be greater, plus the aggregate amount of rerun payments required to be 
made to actors and others appearing in or ir connection with the production 
of the pictures, under applicable collective-bargaining agreements to which we 
and a substantial number of other motion-picture producers are parties, on 
account of the second network telecast. fe 
Minimum 
Each picture produced during: license fee 
First term Sia eaast page bhendihanewmngeathertiian $120, 000 
Second term 132, 000 
Third and fourth terms__._---_- is pba Aaa idl tiene ibliealaiattitic teas 145, 000 


B. Amount—third telecast.—In the event you shall exercise your option for a 
third network use of the pictures, you shall pay us a license fee equal to the 
amount (less agency commissions) paid by a sponsor or sponsors thereof (which 
sum shall not include amounts paid by each sponsor or sponsors to you for your 
time and facilities charges), or Thirty-five Thousand ($35,000) Dollars, whichever 
is greater, plus the aggregate amount of rerun payments, described in subdivision 
A above, required to be made on account of the third network telecast. 

C. Time of payment.—(a) The minimum license fees stipulated in section A 
of this Paragraph 4, exclusive of rerun payments, shall be paid to us in cash on 
commencement of principal photography of each picture, of which we shall give 
you prompt notice. The balance, if any, of such license fees shall be paid within 
ten (10) days after the first network telecast of said picture. Rerun payments 
referred to in said section A with respect to each picture ,of which we shall give 
notice with reasonable promptness, shall be made to us within ten (10) days 
after the date of the second telecast of said picture. 

(b) The license fee stipulated in section B of this Paragraph 4 with respect 
to each picture shall be paid to us within ten (10) days after the date of the 
third telecast of said picture. 

D. Additions to license fees—-The minimum license fees stipulated in sec- 
tions A and B above of this Paragraph 4 shall be increased in each term here- 
under by the aggregate of the following: 


* & * 1 * x * 


(b) Additional production costs.—An amount, not in excess of Fifteen Thou- 
sand ($15,000) Dollars per picture produced during the first term hereof; Si.teen 
Thousand Five Hundred ($16,500) Dollars per picture produced during the 
second term hereof; and Seventeen Thousand Five Hundred ($17,500) Dollars 
per picture produced during the third and fourth terms hereof, equal to one-half 
(44) of the excess of the actual aggregate cost of production of said pictures 
over the aggregate license fee exclusive of rerun payments paid by you pursuant 
to the provisions of section A of this Paragraph 4, payabie within ten (10) days 
after we shall have furnished you with a final statement of production costs 
with respect to each said picture. Such amount shall be recouped at the time 
and in the manner set forth in Article VI hereinbelow. 

(c) Labor cost increases.—An amount equal to the increased cost of produc- 
tion resulting from increases in minimum-wage scales or in contributions to union 
welfare or similar funds, more particularly described in Paragraph 3A of Article 
II, payable within ten (10) days after we shall have furnished you with a final 
statement of production costs with respect to each said picture. 


5. Advance payment of license fees for story purchases. 


In addition to the license fees stipulated hereinabove, you agree to advance, 
during each term hereof, the sum of * * * Dollars or * * * Doilars in the event 
you elect to postpone the option date for subsequent terms, as is more particularly 
set forth in Paragraph 4 of Article I hereinabove, to match in equivalent amount 
to be advanced by us, making an aggregate fund of * * * Dollars, or * * * 
Dollars, as the case may be, for the purpose of enabling us to purchase up to 
five (5) or nine (9) story properties, as the case may be, at an average cost of 
* * * Dollars each, which stories shall be used in the production of five (5) 
additional pictures during the first term hereof, in the event you shall exercise 
your option therefor, and/or in the production of five (5) or nine (9) of the 
pictures in any subsequent term hereof for which you may exercise an option 
hereunder. Said advance shall be made, with respect to the first term hereof, 
within thirty (30) days from the date of execution of this agreement, and with 
respect to each subsequent term hereof, on or before February 15 of the pre- 
ceeding term, and such advance shall be credited against the license fee payable 
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by you for network telecasts of the five (5) additional pictures during the first 
term or of the pictures produced during any subsequent term, as the case may be. 
In the event you shall not exercise your aforesaid option for five (5) addi- 
tional pictures during the first term hereof, nor your option for an additional 
term hereof, you shall recoup the amount of your aforesaid advance of * * * 
Dollars or * * * Dollars, as the case may be, in the manner hereinafter set 
forth in Article VI; provided, however, that in the event we shall use any such 
story in the production of any other picture or shall otherwise dispose of said 
picture we shall repay the then unrecouped portion of your half of the cost thereof 
upon commencement of photography of said picture; provided, however, that 
in the event we shall not so use any such story within two (2) years from and 
after the date of termination of this agreement, you shall have the right at any 
time after the expiration of said two (2) year period, to require us to repay the 
then unrecouped portion of your half of the cost of said stories, and in the event 
we shall not make such repayment within thirty (30) days after demand there- 
for, you shall have the option exercisable on or before thirty (30) days there- 
after, to acquire all of our right, title, and interest in and to said story upon 
payment to us of the then unrecouped portion of our half of the cost thereof. 


6. Publicity to Columbia Pictures 

You agree to include in each network telecast of each of the pictures made by 
you hereunder, other than pursuant to the exercise of subsequent distribution 
rights, a filmed or live announcement, to be produced and supplied by us at our 
sale cost and expense, not exceeding eight (8) seconds in length, which shall 
publicize or otherwise refer to current or forthcoming theatrical presentations 
of Columbia Pictures Corporation, our parent corporation, and may contain 
brief excerpts of scenes from such presentations. We have agreed that such 
eight-second announcement shall be inserted immediately following the conclu- 
sion of the entertainment portion of the program, subject to the desire of the 
sponsor or sponsors of the program to have their final commercial announcement 
immediately following the entertainment portion of the program, in which event 
we have agreed that the aforesaid eight-second announcement shall immediately 
follow such commercial announcement and in any event we agree to use our best 
efforts in goud faith to persuade the sponsor or sponsors of the program to allow 
the aforesaid eight-second announcement to be placed immediately following the 
entertainment portion of the program. The contents of each such filmed or live 
announcement shall be subject to the prior approval of CBS Television with 
respect to its general policy applicable to commercial announcements. 


ARTICLE V 
SUBSEQUENT DISTRIBUTION OF PICTURES 


1. Grant of subsequent distribution rights 


Provided you shall have exercised your option for the production and delivery 
of the first eight (8) pictures during a second term of this agreement, you shall 
have and we hereby grant to you, subject to the limitations set forth in Para- 
graphs 2 and 38 of this Article V, an exclusive right and license to exhibit, dis- 
tribute, and otherwise exploit the pictures produced during the first term hereof 
by means only of civilian free television broadcasts thereof throughout the world 
for the period hereinafter set forth. Nothing contained in this paragraph shall 
be deemed to restrict your right to license the pictures for broadcasting into 
homes by community antenna systems, but in no event shall you have the right 
to license the pictures for broadcasting or other exploitation by means of sub- 
scription television or any other form of television where a fee is charged for 
the right to view the broadcast of the pictures hereunder. Said rights are 
sometimes hereinafter called “subsequent distribution rights.” 

2. Our right of prior theatrical exploitation 

Your aforesaid distribution rights in the United States and in each foreign 
territory shall be suspended for the period during which we or our affiliated 
corporations shall be exploiting said pictures theatrically in each said territory 
(if and to the extent we shall or may have acquired such rights). It is agreed, 
however, that as soon as practicable after the delivery of the pictures for net- 
work telecasting we shall give you our best estimate (which under no circum- 
stances shall be construed as a guarantee) of the potential gross receipts to be 
derived from theatrical exploitation of the pictures in each territory, and we 
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shall consult with you with respect to the desirability and timing of the release 
of the pictures for theatrical exploitation in each territory, but in case of dis- 
agreement our decision shall be final. Unless we shall have notified you, with 
respect to the United States (and Canada and Cuba, if Canada and Cuba are 
included within your network license hereunder), within six (6) months from 
and after the expiration of your aforesaid two (2) year license to make network 
telecasts of each said picture, and with respect to all other territories, within 
six (6) months from and after the first network telecast of each said picture, 
that we or our affiliates intend to exploit the pictures theatrically in each terri- 
tory, we shall be deemed to have waived our prior right to distribute the pictures 
theatrically in said territory. We agree to give you notice, with reasonable 
promptness, of the cessation of theatrical exploitation by us in any territory, 
and thereafter your right to exploit your subsequent distribution rights in the 
pictures in said territory for the full period of seven (7) years (or longer) 
stipulated hereunder shall be unrestricted except as specifically provided in this 
agreement. 


8. Resident sales offices 


In all territories, except England and Canada, wherein you or your subsidiary 
or subsidiaries of your parent corporation do not maintain a resident film sales 
office as of the date of our notice to you that we do not elect to exploit the pictures 
theatrically in said territory, the subsequent distribution rights granted to you 
hereunder shall revert to us, with respect to each such territory, at the expiration 
of a period of six (6) months from and after the date your right to distribute the 
pictures in said territory shall have commenced or the date American television 
pictures generally are being distributed in said territory, whichever is later, 
unless you shall have within said period of six (6) months either made at least 
one license to telecast said pictures in said territory or opened a resident film sales 
office therein. Upon such reversion of rights you shall have no right to exhibit, 
distribute, or otherwise exploit the pictures, as aforesaid, in such territories. 

With respect to the territory of England, the subsequent distribution rights 
granted to you hereunder shall revert to us with respect to said territory at the 
expiration of a period of two (2) years from and after the date your right to 
distribute the pictures in said territory shall have commenced unless you shall 
have within said period of two (2) years made at least one license to telecast said 
pictures in said territory. With respect to the territory of the Dominion of Can- 
ada, the subsequent distribution rights granted to you hereunder shall revert to 
us with respect to said territory at the expiration of a period of two (2) years 
from and after the date your right to distribute the pictures in said territory shall 
have commenced unless you shall have within said’ period of two (2) years made 
at least one license to telecast said pictures in said territory. Similarly, in the 
event we shall fail, in the exercise of the subsequent distribution rights reserved 
by us in certain of the pictures hereunder, with respect to the territories of Eng- 
land and the Dominion of Canada, to make at least one license for the telecasting 
of said pictures in either or both of said territories within a period of two (2) 
years from and after the date our right to grant such licenses shall have com- 
menced, you shall be deemed to have been granted subsequent distribution rights 
in said pictures commencing upon the expiration of the aforesaid two (2) year 
period in either or both of said territories, as the case may be. 


4. Term of grant 


The term of the license granting subsequent distribution rights to you shall 
be for a period of seven (7) years commencing, with respect to the territory of 
the United States, its territories and possessions, and Puerto Rico (and Canada, 
if Canada is included within your network license hereunder), with the expira- 
tion date of your license to make network telecasts of each group of pictures pro- 
duced during each term hereunder embraced by said license; and with respect to 
all other territories said seven (7) year period shall commence with the date of 
the first network telecast of the first of said pictures in each group. You shall 
have the right to grant licenses for the telecasting of the pictures for periods of 
time extending beyond the expiration date of your distribution rights hereunder, 
provided, however, that in no event shall such licenses granted by you extend 
beyond a period of one year from and after the expiration of the term of your 
distribution rights hereunder. We shall have the option, exercisable by notice 
forwarded to you on or before thirty (30) days from and after the expiration 
date of your distribution rights hereunder with respect to’ each territory, to 
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acquire all of your right, title, and interest in and to such licenses for the tele- 
casting of the pictures. Upon such acquisition, we shall assume all of your 
obligations under said licenses, and shall account to you for your share of the 
gross receipts therefrom, including applicable distribution fees payable to you, 
and we agree to indemnify and hold you harmless from each and every suit and 
claim for damages and all losses arising out of any failure on our part to perform 
the obligations under such licenses assumed by us, as aforesaid, provided, how- 
ever, that you shall give us prompt notice of any such claim and we shall con- 
trol the defense or settlement thereof, but you may participate therein through 
counsel of your own choice at your own expense. In the event we shall fail prop- 
erly to undertake the defense or settlement of any such claim or suit, we shall 
be liable within the indemnity set forth in this paragraph for reasonable counsel 
fees incurred by you in connection with any such claims and suits. 


5. Option to extend term of grant 


In the event you shall exercise your option for a fourth term hereunder, there- 
by entitling you to subsequent distribution rights with respect to pictures pro- 
duced during said fourth term, and shall have ordered the production of at least 
thirteen (13) pictures during each of the second and third terms bereof, you 
shall have and you are hereby granted the option to extend the term of the license 
hereunder granting subsequent distribution rights to you with respect to pic- 
tures produced during the first term to a period coextensive with the period of 
your subsequent distribution rights with respect to pictures produced during the 
fourth term, provided that in such event your distribution rights in the pictures 
produced during the fourth term shall be for a period of six (6) years instead of 
seven (7) years. Said option shall be exercisable by notice forwarded to us at 
the same time you shall exercise your option for a fourth term hereunder. 


6. Your obligation to distribute 


You accept the rights herein granted and agree to use your best efforts to dis- 
tribute and otherwise dispose of the pictures as to which you have distribution 
rights for exhibition by television throughout the licensed territory in order to 
obtain the largest possible “gross receipts” (as that term is hereinafter defined) 
from the television distribution of the pictures, but you shall not be required 
to take any action inconsistent with sound business policy. The exercise of best 
efforts by you hereunder shall not be construed to require you to open resident 
sales offices where you do not presently have one, nor shall your failure to send 
a salesman to any territory other than England or the Dominion of Canada be 
construed as a breach of the covenant set forth in this paragraph. You agree 
not to condition the licensing of the pictures hereunder upon the prospective 
licensee accepting a license for the exhibition of other pictures being distributed 
by you. You agree to give us prompt notice of the terms and conditions of all 
licenses granted by you for the telecasting of the pictures outside of the United 
States of America. . 


7. Prior approval of certain sales 


It is agreed that, in the exercise of your subsequent distribution rights, you 
shall not grant a license for the telecasting of the pictures by a television station 
owned by you, or by your parent company or any subsidiary of your parent com- 
pany, or for telecasting over your network, without first submitting same to us for 
our prior written approval, which approval we agree not unreasonably to with- 
hold. 


8. Distribution rights in future pictures 


Provided you shall have exercised your option for the production of pictures 
during the fourth term of this agreement, you shall have and we hereby grant 
to you, with respect to said pictures, the same subsequent distribution rights 
hereinabove granted to you with respect to pictures produced during the first term 
hereof, on the same terms and conditions. 


9. Exercise of reserved rights by us 


It is understood and agreed that all rights in the pictures not explicitly granted 
to you hereunder are reserved by us, including but not limited to theatrical rights, 
if any, in all pictures produced during any one or more of the terms hereof and 
the right to exhibit, distribute, and otherwise exploit by means of television 
broadcasts thereof throughout the world, all of the pictures produced during the 
second and third terms hereof subject only to the network telecasting license 
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granted to you in Article IV hereinabove. We agree, however, to use our best 
efforts to exploit our reserved rights in the pictures (and all rights which shall 
revert to us) in order to obtain the largest possible gross receipts therefrom, but 
we shall not be required to take any action not consistent with sound business 
policy. 

ARTICLE VI 


ALLOCATION OF GROSS RECEIPTS 


1. Definition of gross receipts 


Whenever used herein, the term “gross receipts” shall be deemed to mean 
and include all moneys derived by either of us or our subsidiaries from the lease, 
license, rental, or other exploitation of the pictures, including both theatrical 
and television exploitation, and including license fees paid by you for network 
television broadcasts of the picture pursuant to the provisions of Article IV, here- 
inabove (but not ineluding the license fee paid to you by any sponsor referred to 
in said Article) ; whether received during or after the term of this agreement 
and whether or not you obtain subsequent distribution rights in any of the 
programs. 

Gross receipts shall not be deemed to include any advertising agency fees in 
connection with the sale or licensing of the pictures for television or any moneys 
derived in the currency of foreign countries. Moneys derived from the exploita- 
tion of the pictures in foreign countries shall be included in gross receipts only 
after the same shall have been converted, as permitted by local foreign law, into 
United States dollars and transmitted to you or to us, as the case may be, in 
New York City. New York. The net amount remitted after deducting the costs 
and expenses involved in converting said foreign currency and transmitting the 
same shall be included in gross receipts to be accounted for hereunder. However, 
we each agree, upon the written request of the other, to assign the share of 
moneys belonging to the other in the currency of the foreign country in which 
said moneys are derived, if permitted by the laws of such foreign country. 

2. Application and division of gross reccipts 

Gross receipts hereinbefore defined shall be divided and applied in the following 
manner and sequence: 

A. From the first gross receipts received by each of us hereunder you shall be 
entitled to deduct and retain from the gross receipts realized by you, and we 
shall be entitled to deduct and retain from gross receipts realized by us all sums 
required to be paid or payable by either of us or by any of our subsidiaries, as 
imposts, taxes, and like charges, however denominated, imposed or assessed by 
any duly constituted taxing authority based upon or relating to the gross moneys 
derived on account or from the distribution or exhibition of the pictures in any 
country or subdivision thereof whether the said taxes are denominated as turn- 
over taxes, sales taxes, film hire taxes, gross business taxes or by any other 
denomination. Nothing herein contained, however, shall be deemed to mean that 
either of us may deduct any net income, franchise, excess profits, corporation 
or any other similar tax which may he charged against the other. 

B. From the gross receipts realized by each of us thereafter remaining, you 
shall deduct and retain from gross receipts realized by you and we shall deduct 
and retain from gross receipts realized by us the following percentages thereof, 
respectively, as our distribution fees: 

(a) Ten percent (10%) of gross receipts derived from national sales of the 
pictures in the United States of America, by which is meant the licensing of the 
pictures in one transaction under one contract for the telecasting of the pictures 
over sixty (60) or more television stations in the United States by a single 
national advertiser or television network, other than the license granted to you 
or by you to a sponsor under the provisions of Article IV hereinabove, as to which 
neither of us Shall be entitled to a distribution fee. 

(b) Twenty-five percent (25%) of gross receipts derived from regional sales of 
the pictures in the United States of America, by which is meant the licensing of 
the picture in one transaction under one contract for the telecasting of the 
pictures over twenty (20) or more but less than sixty (60) television stations in 
the United States of America by a single advertiser or group of television 
stations. 

(e) Thirty-five percent (35%) of gross receipts derived from all other televi- 
sion exploitation of the pictures in the United States of America. 
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(d) Fifteen percent (15%) of gross receipts derived from national sales of 
the pictures in Canada which shall be deemed to mean the licensing of the 
pictures in one transaction under one contract for the telecasting of the pictures 
over seventy-five percent (75%) or more of the English-speaking television sta- 
tions in Canada by a single national advertiser or television network, other than 
the license granted to you or by you to a sponsor under the provisions of Article 
IV hereinabove, as to which neither of us shall be entitled to a distribution fee. 

(e) Thirty-five percent (35%) of gross receipts derived from all other tele- 
vision exploitation of the pictures in Canada. 

(f) Thirty-five percent (35%) of the gross receipts derived from all other 
television exploitation of the pictures throughout the world. 

(g) Thirty percent (30%) of the gross receipts derived from the theatrical 
exploitation of the pictures in the United States of America. 

(h) Thirty-five percent (35%) of the gross receipts derived from the theatrical 
exploitation of the pictures in Canada 

(i) Forty percent (40%) of the gross receipts derived from the theatrical 
exploitation of the pictures outside of the United States of American and Canada. 

C. From the gross receipts realized by each of us thereafter remaining, you 
shall deduct and retain from gross receipts realized by you, and we shall deduct 
and retain from gross receipts realized by us, an amount equal to the aggregate 
of the following: 

(a) The cost actually incurred by either or each of us for release prints and 
other laboratory work in connection with the preparation of release prints of 
the pictures, to the extent same shall not previously have been paid for by a 
national sponsor. 

(b) All sums, to the extent permitted by the terms of Paragraph 1 of Article 
VIII hereof, expended or allowed by either of us to meet the direct costs of 
advertising and publicizing the pictures in connection only with subsequent dis- 
tribution thereof, and there shall be no deduction for the overhead costs of the 
advertising or publicity departments of either of us. There shall be no deduc- 
tion from gross receipts for advertising or publicizing network telecasts of the 
pictures under the terms of Article IV hereinbelow. If any advertising or pub- 
licity shall contain the names of other pictures, the amount to be charged shall 
be the pro rata share of the advertising which publicizes the pictures hereunder. 

(c) Distribution royalties to any party for recording or synchronization; all 
screening expenses; all checking expenses of percentage theatrical engagements ; 
taxes, duties, and other similar charges not borne by the exhibitor or licensee; 
remittance taxes, however denominated; all sums required to be paid or payable 
by us or any of our subsidiaries as state, county, city, or other taxes based upon 
the value of the pictures; censorship and reconstruction charges of film; all 
sums actually expended in connection with cutting, editing, reassembling, re- 
editing, and recutting the pictures; all costs and expenses incurred in connection 
with the preparation and making of trailers; all expenses in checking the ac- 
ceptability of members of the cast and others receiving screen credit in the 
pictures ; transportation and storage charges on negatives, records, and prints; 
cost of making any foreign-language versions, including but not limited to 
dubbed versions, superimposed and synchronized versions; music royalties paid, 
allowed, or incurred directly or indirectly; all costs and expenses incident to 
the assertion or maintenance of claims for the infringement or other interference 
by third persons of or with the picture of any part thereof (including counsel 
fees and other costs and expenses incurred directly in connection with any actions 
for the enforcement thereof) ; cost of obtaining copyrights; all sums expended 
in connection with gratis accessories and any and all sums spent in connection 
with any proceedings or actions which may be taken against third parties be- 
cause of the failure of such third parties to pay any moneys due on account of 
the pictures or on account of any agreement with said third parties in which the 
pictures are involved. 

If either of us should be required to make any payments to Harry Fox, as 
trustee, or any other party or parties (including the American Federation of 
Musicians) for royalties or otherwise, on account of the music and sound record- 
ing contained in the pictures or the processes, methods, and inventions used in 
making the picture, or in connection with the distribution, exhibition, and other 
exploitation of the pictures, we each shall have the right to make said payments 
and to deduct the amount thereof, but we shall be responsible for making such 
payments in the first instance. 

If it shall become necessary to make any payments to persons rendering 
services in connection with the pictures by reason of the number of runs of 
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any picture or by reason of the theatrical exhibition of any picture or to 
any guild or union by reason of such exhibition of the pictures pursuant to any 
applicable collective bargaining agreements, to which we and a substantial 
number of other motion picture producers are parties, we each shall have the 
right to deduct the amount of the payments so made, but we shall be respon- 
sible for making such payments in the first instance. 

If you shall be exercising the rights in the pictures which shall or may 
create the obligation to make the payments described in the preceding para- 
graph, you shall notify us promptly of each subsequent run of each picture, 
with full details thereof, and shall indemnify and hold us free and harmless 
from and against any liability arising out of or by reason of any failure to 
give us full, accurate, and prompt information with respect to all subsequent 
runs, 

D. The gross receipts thereafter remaining in your hands or ours shall be re- 
tained or remitted to us, as the case may be, until we shall have fully recouped 
the aggregate production costs of the pictures produced during each term hereof, 
but not in excess, with respect to the pictures in each term hereof, of the maxi- 
mum average production costs stipulated in Paragraph 3 of Article II here- 
inabove with respect to said pictures, but not including the additional cost, 
if any, for the employment of special stars, as set forth in Paragraph 2 of said 
Article II, or the additional production costs referred to in Paragraph 4D (b) of 
Article IV, it being the intention of this agreement that we shall not be en- 
titled to recoup production costs in excess of said aggregate amount. 

E. The gross receipts thereafter remaining in your hands or ours shall be 
retained by you or us or remitted to you or us, as the case may be, until we each 
shall have fully recouped pari passu the aggregate advances made by each of 
us to meet the additional cost, if any, for the employment of special stars re- 
ferred to above, or the additional production costs referred to in the previous 
paragraph. 

F. In the event you shall fail to exercise your option for five (5) additional 
pictures during the first term hereof or shall fail to exercise your option for 
any additional term hereunder, the gross receipts thereafter remaining shall be 
retained by or remitted to you, as the case may be, until your shall have fully 
recouped the sum of * * * Dollars, as the case may be, advanced by you during 
the first term or any subsequent term hereof, for story purchases as stipu- 
lated in Paragraph 5 of Article IV, and thereafter the gross receipts then 
remaining shall be retained by or remitted to us, as the case may be, until we 
shall have fully recouped the corresponding sum advanced by us during the 
first or any subsequent term hereof for story purchases, as aforesaid. 

G. The remaining gross receipts shall thereafter be divided equally between 
us. 

ARTICLE VII 


ACCOUNTING 
1. Accounting by pictures 
For the purposes of calculating distribution fees, reimbursement for ex- 
penses and recoupment hereunder, all of the pictures produced during each 
term of this agreement shall be considered as a single accounting unit, and the 
gross receipts derived from pictures during any other term shall not be ap- 
plied to the payment or recoupment of moneys or distribution expenses with 
respect to said unit. 


2. Statements 
With respect to each group of pictures produced during each term of this 
agreement, we each agree to furnish the other monthly, for a period of eighteen 
(18) months from the first exhibition of the first picture of each group, quarterly 
for the following period of eighteen (18) months, and thereafter semiannually, 
showing— 
(i) with respect to the United States, billings or collections, as the case 
may be, and 
(ii) receipts and billings made with respect to all other countries relating 
to the preceding month, or quarter-annual or semiannual period. 
Each such statement shall also show the permitted deductions from gross re- 
ceipts and the share thereof payable to the party to whom said statement 
shall be rendered and each such statement shall be accompanied by remittance 
of such share. Each statement shall be furnished to you with respect to gross 
receipts realized in the United States within sixty (60) days and, with respect 
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to foreign countries or territories, within one hundred twenty (120) days after 
the close of the period for which such report is made. Notwithstanding the 
foregoing, it is agreed that such reports are to be rendered only for periods 
in which actual collections or billings are made. 


38. Finality of statements 

Statements not questioned in writing by the party to whom same shall be 
furnished within twelve (12) months from the date same shall have been fur- 
nished shall be final and conclusive and binding upon the party receiving the 
same, and said party shall be barred from maintaining or instituting any action 
or proceeding based upon or concerning any transactions had in connection with 
the pictures and the accounting embraced in any such statement. 


4. Keeping of records 

We each agree to maintain full and complete records of all transactions had 
by each of us in connection with the pictures and either of us shall have the 
right to employ, at its expense, a reputable firm of certified public accountants 
to examine during regular business hours, the records and accounts of the 
other, insofar and only insofar as they relate to the pictures hereunder and any 
statement or statements rendered not more than twelve (12) months prior there- 
to. Said representative shall have the right to take excerpts from and make 
copies of records in connection with the pictures. The right of inspection or 
examination of records or accounts which each of us shall have shall be limited 
to the rights stipulated in this paragraph. 


5. Method of accounting 

All accountings and payments made by each of us hereunder shall be upon 
billings or collections as each of us may from time to time elect, and we shall 
each have the right to use different methods with respect to different territories. 
In any event we shall each have the right to deduct bad accounts, cancellations, 
allowances, rebates, refunds, or nonpayments of billings. 


6G. Holding of funds 

Nothing herein contained shall be deemed to mean that any moneys due or 
payable hereunder to either of us are held in trust by the party initially receiving 
the same, it being the intention hereof that such is not the case and that each 
of us shall have the right to commingle any part or portion of gross receipts 
which may be received by either of us with any of our own moneys, being in- 
debted to the other party only for the amounts to which it is entitled here- 
under. 

ARTICLE VIII 


ADVERTISING 
1. Amount 

It is agreed that you shall have the nonexclusive right, during the term of this 
agreement, to advertise, publicize, and exploit the pictures currently being dis- 
tributed or telecast by you, advancing such moneys as shall be required there- 
for. In connection therewith you shall have the right to use the title of the 
series, if any, and the title of each individual picture, as well as the names 
and/or likenesses of the members of the cast as well as our name, either alone 
or in conjunction with products or services of any sponsor, but in no event shall 
such names be used so as to constitute an endorsement, express or implied, of 
any party, product or service. 

We agree, similarly, to advance such moneys as shall be required for advertis- 
ing, publicizing, and exploiting the pictures currently being distributed by us. 
It is agreed that neither of us shall be entitled to recoup from gross receipts here- 
under any sums advanced or expended by us for advertising, publicizing, and 
exploiting the subsequent distribution of the pictures in television in excess of 
the sum of Two Thousand ($2,000) Dollars with respect to each picture. 


2. Credits 


Each picture shall be delivered to you complete with credits, and in connection 
therewith a complete statement setting forth the names of all persons who are 
entitled to credit in any paid advertising, publicity or exploitation, and the form 
and nature of such required credits. You agree not to delete the credits as they 
appear in each picture and to comply with all credit requirements in paid ad- 
vertising, publicity, or exploitation (but no failure to telecast the credits due to 
inadvertence or unexpected lack of time shall be construed a default hereunder), 
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and in connection therewith you shall be entitled to rely entirely upon our afore- 
said statement. 

We agree to accord you credit on a separate card on the positive prints of 
each picture produced hereunder in the form, “A CBS Network Presentation” or 
words to that effect. 

We shall also afford ourselves credit on a separate card on the prints of each 
picture in the form, “A Screen Gems Production,” or words to that effect. 


ArTICLE IX 


WARRANTIES 


1. Right to enter into agreement 


We each warrant and represent that we have the full right, power, and au- 
thority to enter into and perform this agreement and that neither of us has any 
contract or other arrangement of any nature with any other party which might 
in anywise interfere with our full, due, and complete performance of this 
agreement. 


2. Other warranties 


We warrant and represent that at the time of the delivery of the pictures to 
you hereunder, we will own full and complete title in and to the said pictures 
and all rights in and to any and all literary, dramatic, and musical material in- 
cluded therein or upon which the picture is based, required for the full and com- 
plete exercise and enjoyment of all rights herein granted to you, subject, however, 
to any applicable guild and union requirements; and that neither the pictures 
nor any parts thereof nor the use thereof hereunder will infringe upon the 
statutory rights, common-law rights, copyright, literary, dramatic, musical, or 
motion-picture rights, patent rights, or the trademark or trade name of anyone; 
and that neither the pictures nor any of said dramatic, literary, and musical ma- 
terial will violate the statutory rights or the right of privacy of or constitute a 
libel or slander against anyone. 


3. Notice of claim and indemnification 


We agree to indemnify and hold you and all broadcasting stations affiliated with 
your network and all your licensees, sponsors and their advertising agencies and 
their employees free and harmless from each and every suit and claim for 
damages and all losses, costs, and expenses (including reasonable counsel fees) 
arising out of a breach of any of the aforesaid warranties by us; provided, how- 
ever, that you shall give us prompt notice of any such claim and we shall control 
the defense or settlement thereof, but you may participate therein through 
counsel of your own choice at your own expense. In the event we shall fail 
promptly to undertake the defense or settlement of any such claim or suit, we 
shall be liable within the indemnity set forth in this paragraph for reasonable 
counsel fees incurred by you in connection with any such claims and suits. 


4}. Warranties respecting commercial material 

You agree to indemnify us similarly, and subject to the same conditions, with 
respect to any commercial material furnished by you or any sponsor of the 
pictures licensed by you as the result of which suits or claims for damages are 
made against us. 


ARTICLE X 
FORCE MAJEURE: EXTENSIONS 


The delivery date of any picture shall be subject to delays caused by war, acts 
of God, or public enemy, strikes or other labor trouble, riots, fire, explosion or 
similar casualty, delays of common carrier, embargo or restraint by public au- 
thorities, or damage to physical property as a result of enemy action or other- 
wise, illness or other incapacity of the director or other principal members of 
the cast (but we agree to use our best efforts to replace such persons promptly), 
or delays necessarily occasioned by any revisions of script made at your request 
or at the request of a sponsor; and upon the occurrence of any of the foregoing 
events, the date fixed for the delivery of such picture shall be postponed only to 
the extent any of such events delays the delivery of the picture. 

In the event the delivery of a picture is delayed or postponed by reason of 
any of the foregoing events, then your license to make network telecasts of the 
series of pictures produced during said term shall be extended for a period of 
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time commensurate with the period cf any such delay or postponement, and the 
frequency of scheduled broadeast of the pictures hereunder. In the event such 
delays shall continue for a period of ten (10) or more consecutive weeks you shall 
have the right to terminate this agreement effective at the end of such ten (10) 
week period or anytime thereafter upon ten (10) days prior written notice to 
us, and in the event of any such termination by you, you shall pay us, upon 
invoice by us, all costs theretofore expended by us in the preparation for pro- 
duction and production of pictures not theretofore delivered, and if such termina- 
tion shall take place prior to the production of the fifth picture in the third 
term hereunder any subsequent distribution rights theretofore granted to you 
shall immediately cease and terminate and all prints and other physical material 
in connection with the pictures in your possession shall forthwith be returned 
to us. All contracts theretofore entered into by you granting licenses to tele- 
cast the pictures shall be deemed assigned to us and we shall perform such con- 
tracts on your part to be performed, and account to you for your share of the 
gross receipts therefrom, including applicable distribution fees. 


ARTICLE XI 


MISCELLANEOUS PROVISIONS 

1. Relationship of parties 

It is agreed that this agreement shall in nowise constitute a partnership or 
joint venture between us, nor shall either of us hold itself out contrary to the 
terms hereof by advertising or otherwise, nor shall either of us be bound or 
become liable because of any representation, action, or omission of the other 
party. You acknowledge that for all purposes hereunder we are an independent 
contractor. 


2. Waiver 

No waiver of any breach of any provision of this agreement shall constitute 
a waiver of any other breach of the same or any other provision hereof, and no 
waiver shall be effective unless made in writing. 


8. Notices 


Any and all notices, statements or other papers which either of us shall be 
required or shall desire to give to or serve upon the other shall be in writing 
and shall be served by registered United States mail or by telegraph. Service of 
any notice, statement or other paper upon you shall be deemed complete if and 
when the same is deposited in the continental United States in the United States 
mail or with a telegraph company, postage or toll prepaid, addressed to you at 
485 Madison Avenue, New York, New York, or at such other address of which you 
shall from time to time give us written notice, and upon us when the same is 
deposited in the United States mail or with a telegraph company, postage or 
toll prepaid, addressed to us at 233 West 49th Street, New York 19, New York, 
or at such other address of which we shall from time to time give you written 
notice. 


4. Laws of New York 

This agreement, being entered into in the State of New York, shall be inter- 
preted and governed by the laws of the State of New York, applicable to con- 
tracts fully to be performed there. 


5. Headings 

The headings of articles and other subdivisions hereof are inserted only for the 
purpose of convenient reference and shall not be deemed to govern, limit, modify, 
or in any other manner affect the meaning or intent of any of the provisions of 
this agreement or the contract itself. 

Our signature at the foot hereof, together with your signature beneath the 
words “Accepted and Agreed To”, shall constitute this a valid, binding, and en- 
forceable agreement between us. 

Yours very truly, 
Screen Gems, INC., 
By Burton H. HAnrt, 
Assistant Secretary. 

Accepted and agreed to: 

CBS TeEteviston, A DIVISION oF 
CotuMsBIA Broapcastine System, INc., 
By W. S. Harrison. 
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EXxuHisit A 


The cost of operation of the following departments shall be included in over- 
head ; 


Accounting Idle Time—Contract Employees 
Industrial Relations General Tests 

Purchasing and Stores Stock Company Development 

Medical Apprentice Training 

Budget Music Exploitation 

Plant Maintenance Material and Supplies 

Plant Protection Inventory Adjustments 

Story Rentals of Equipment, Stages, Offices, 
Columbia Sunset Studio and Storage 

Dining Room Depreciation (All buildings and equip- 
Columbia Ranch ment other than Sound, Transporta- 
Executives tion, and Props 

Miscellaneous Administrative Salaries City and County Taxes, Licenses, etc. 
Research Insurance 

Telephone Legal and Auditing 

Messengers Membership Dues 

Central Files Abandoned Pictures 

Mail Room Screen Play Writeoffs 


Salaries for department heads and assistants, clerks, stenographers, repair, 
maintenance, and certain miscellaneous expense of the following departments 
shall be included in overhead : 


Production Electrical 

Camera Men’s Wardrobe 
Casting Women’s Wardrobe 
Art Makeup 
Construction Hairdressing 

Grip Editorial 

Property Utility Labor 
Drapery Prop Making 
Seenic Music 


The services rendered by the foregoing departments include (but are not lim- 
ited to) the use of the Columbia Studio Street, sound trucks, projection room, 
movieola, grip equipment, and cutting rooms. 


Circus Boy 


Agreement dated February 1, 1956, between National Broadcasting Company, 
Inec., 30 Rockefeller Plaza, New York, N. Y. (hereinafter called NBC) and 
Screen Gems, Inc., 233 West 49th Street, New York, N. Y. (hereinafter called 
Gems). 


1. Superseding prior agreement 


NBC and Gems have heretofore entered into an outline of agreement dated 
January 11, 1956, with respect to a film series entitled “Circus Boy” (herein- 
after called the Series). Paragraph 16 of which contemplated the execution of 
a formal agreement. This agreement constitutes said formal agreement and, 
upon full execution and delivery thereof, shall supersede the aforesaid outline 
of agreement. 

2. Grant of license 

Gems hereby grants to NBC the exclusive right and license, upon the terms 
and conditions contained herein, to broadcast by civilian free television, in the 
Territory hereinafter specified and during the Term hereinafter specified, a 
Series of television motion picture programs (hereinafter called the program) 
entitled “Circus Boy”; NBC shali have the right to sublicense to any party or 
parties selected by NBC in NBC’s sole discretion, the right to broadcast the pro- 
grams by television as provided hereunder. During the Term, the series will be 
exclusive to NBC in the Territory in the field of television, and Gems shall not 
during the Term furnish or agree to furnish or negotiate concerning the furnish- 
ing of the Series, or any pictures contained therein, in the Territory, for tele- 
vision broadcasting by any person, firm or corporation other than NBC, except 
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only as permitted in Paragraphs 3 (c) and 3 (d) hereof. As used in this 
agreement, “television,” “telecasting,” and “television broadcasting’? mean all 
present and future forms of transmission of sounds and images either black and 
white or in color through the air, or by wire or any other method or com- 
bination thereof. Gems specifically reserves subscription and theater television 
rights in the series by which is meant the right to telecast the programs for re- 
ception only by those paying a fee therefor or to places where admission is 
charged, but Gems covenants that it will not exercise said reserved rights in the 
Territory during the Terms hereof, nor will it exploit or permit the exploita- 
tion in the Territory during the Term of any television rights (other than those 
granted to NBC hereunder) in the literary or dramatic material incorporated 
in or upon Which the Series is based or any program contained therein, provided, 
however, that NBC may authorize reception by community antenna and similar 
systems and their subscribers as part of its network presentation of the Series 
whether on a simultaneous or on a delayed basis. 


3. Term 

(a) Initial term.—The initial term of this agreement shall commence on the 
date hereof and shall continue, subject to extension as provided below in this 
paragraph and in Paragraph 16 (b) for thirty-nine (39) weeks from the earlier 
of October 14, 1956, or the date of first broadcast if the programs are scheduled 
on a weekly basis, or for fifty-two (52) weeks from the earlier of such dates 
if the programs are scheduled on a three-weeks-out-of-four basis. During the 
initial term, Gems shall furnish to NBC twenty-six (26) new programs, of which 
three (3) will be the pilot films heretofore made, and NBC shall have the right 
to (and the obligation to pay for) an original run of each program and a repeat 
run of any thirteen (13) of the programs. NEC may, at its option, exercisable 
by notice to Gems on or before April 15, 1956, change the number of programs 
and repeats embraced during the original term to— 

(i) thirty (30) programs for original run and a repeat run of nine (9) 
programs, or 
(ii) thirty-nine (89) programs for original run and a repeat run of 
thirteen (15) programs, or 
(iii) twenty-six (26) programs for original run and a repeat run of 
twenty-six (26) programs, and Gems shall furnish any additional programs 
so ordered. 
If NLC elects either of (ii) or (iii) above, the original term shall continue for 
fifty-two (52) weeks from the earlier of October 14, 1956, or the date of first 
broadcast of the programs. 

(b) Options for additional terms.—Gems hereby grants to NBC exclusively 
and irrevocably five (5) separate options to extend the terin of this agreement 
for five (5) separate periods of fifty-two (52) weeks each upon all the same 
terms and conditions as provided herein; each such option may be exercised by 
NBC by notice to Gems on or before April 15 of the applicable year and no option 
except for the first may be exercised unless the preceding option has been exer- 
cised by NBC. As to each such option exercised by NBC, the term shall be 
extended for a period commencing immediately upon the expiration of the initial 
term or the then-current extended term, as the case may be and continuing, subject 
to extension as provided in Paragraphs 16 (a) and (b), for fifty-two (52) weeks 
from the day following such expiration date or October 14 of the applicable year, 
whichever is later. In exercising any such option, NBC shall indicate which 
of the bases set forth below it wishes to employ for telecasting the Series during 
said fifty-two (52) weeks, and Gems shall furnish such number of new programs 
as NBC shall order and a license shall be deemed to have been granted to NBC 
to make the number of first run and repeat run telecasts it shall have selected (and 
NBC shall have the obligation to pay therefor). 

(i) twenty-six (26) programs for original run and a repeat run of any 
thirteen (13) of the said programs, or 
(ii) any of the three bases set forth in subdivisions (i), (ii), and (iii) of 
Paragraph 8 (a). 
NBC may, of course, exercise its option for more than one fifty-two (52) week 
period at a time, in which event NBC may elect to change the combination of new 
and repeat programs to any of such three bases at any time on or before the 
April 15 preceding the commencement of the applicable fifty-two (52) week period. 
If NBC shall have exercised its options for the three fifty-two (52) week periods 
commencing in 1957, NBC shall have the right to order for the fifty-two (52) 
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week period commencing in 1959 as few as thirteen (13) new programs (with 
such number of repeat runs as, when added to the number of new programs 
ordered, shall total not less than thirty-nine (39) nor more than fifty-two (52) 
programs) provided that NBC has, prior to the expiration of the 1957 broad- 
casting year, agreed with Gems on the price per new program and per repeat for 
each program scheduled to be telecast during the fifty-two (52) week period 
commencing in 1959, with respect to which Gems agrees to negotiate with NBC 
in good faith. NBC’s exercise of its option for the three fifty-two (52) week 
periods commencing in 1957 shall be conditioned upon reaching agreement with 
Gems as to such prices. In the event that NBC shall exercise an option for less 
than twenty-six (26) new programs for the fifty-two (52) week period com- 
mencing in 1959, NBC shall not have the right to exercise any options for 
subsequent periods, but shall, nevertheless, have the right provided in Paragraph 
3 (a). 

(c) Broadcasting pattern.—The Term hereof shall consist of the initial term 
and such additional terms with respect to which NBC may exercise one or more 
options granted to is in Paragraph 3 (b). As used herein, a run shall mean 
one national network telecast in each city in the Territory and NBC shall have 
the right to broadcast by television each program over stations not participating 
in the network transmission during the period of sixty (60) days after the net- 
work transmission of such program. At quarterly intervals, NBC will furnish 
Gems with a schedule setting forth all cities and stations over which the pro- 
grams were telecast. Repeat runs may be in any sequence NBC elects and 
may be interspersed with new programs; provided, however, that in the event 
NBC wishes Gems to edit the programs (but not negative integration) sched- 
uled for repeat telecasts, it shall give Gems twenty (20) days’ prior notice of 
its selection of repeat programs and the sequence thereof. After the national 
network broadcast of the last program hereunder during the Term, there shall 
be no restriction on the use Gems may make of the programs, except that Gems 
will not permit any program hereunder to be broadcast in any city until all 
delayed broadcasts, if any, of the programs scheduled under this agreement 
have occurred in said city. 

(d) Extension of term—Firsi refusal.—Gems agrees that, commencing Jan- 
uary 15 of the last option period to which NBC is entitled hereunder, Gems will 
negotiate with NBC in good faith for a period of * * *days concerning the 
terms and conditions under which Gems will license the Series to NBC for an 
additional term. If NBC and Gems fail to reach agreement during such * * * 
days, Gems will not, prior to May 15 of such last option period, enter into any 
agreement with any person, firm, or corporation other than NBC for the broad- 
casting of the Series on a nationally sponsored basis unless and until Gems 
shall have given NBC the first opportunity to extend the term of this agreement 
upon terms at least as favorable to NBC as those offered by Gems to such other 
party, or vice versa, and acceptable to both, by forwarding to NBC in writing the 
detailed terms of such offer. If such offer shall have been reduced to a writing 
subscribed by the offeror, a copy thereof shall be submitted to NBC. NBC shall 
have * * * days (excluding Saturdays, Sundays, and holidays) after the date 
of receipt from Gems of such offer in which to accept or reject the same. NBO 
shall not be required to meet any provisions in such offer concerning time or day of 
transmission, provided the time or day of transmission offered by NBC shall 
be at least as attractive to Gems as those contained in such offer. 


4. Territory 


The Territory, as used herein, shall be deemed to mean and include the United 
States, Hawaii, and Alaska and any city or cities south of the United States in 
which is located a television station affiliated with NBC, whose primary broad- 
cast area extends into the continental United States, provided that Gems has 
not previously licensed such programs to the station in question. Hxcept as 
otherwise provided in this sentence, there shall be no restrictions on the use 
which Gems may make of the programs outside the Territory, but Gems will 
not license the broadcasting of the programs from Windsor, Ontario, nor shall 
Gems enter into any license agreements with any other party than NBC with 
respect to broadcasting the Series in Canada until such time as N/3O first ob- 
tains a sponsor or sponsors for the Series, and after a * * * day period follow- 
ing such time, during which Gems will negotiate in good faith with NBC on be- 
half of such sponsor or sponsors in the event the sponsor wishes to broadeast 
the Series in Canada. Gems shall be free to enter into any agreements whats: 
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ever with respect to Canada, except for Windsor, after August 1, 1956, but un- 
less Gems’ written commitments preclude, Gems will extend to NBC the same 
first-negotiation rights specified above in this paragraph with respect to Canada 
for each year of the extended term. It shall be no breach of this agreement by 
NBC if broadcasts of the programs emanating from stations whose transmitters 
are located within the Teerritory are received by receivers outside the Territory. 
Likewise, it shall be no breach of this agreement by Gems if broadcasts of the 
programs emanating from stations whose transmitters are located outside the 
Territory are received by receivers within the Territory, except as aforesaid with 
respect to Windsor, Ontario. 


5. Program content 

(a) Credit artists.—Gems will furnish everyone and everything necessary to 
the preparation, production, and delivery of the programs to NBC, including 
the services of Noah Beery, Jr., Robert Lowrey, and Mickey Braddock as perma- 
nent members of the cast; each such person, and any replacement therefor is 
hereinafter referred to as a “credit artist.” At least * * * days (excluding 
Saturdays, Sundays, and holidays) prior to the commencement of photography 
of each program, Gems will submit to NBC at NBC’s offices in Hollywood, Cali- 
fornia, a list of the cast, producer, director, and writer of such program for 
NBC’s approval, from the point of view only of conformance to the standards set 
forth in Paragraph 19 hereinbelow. NBC shall have * * * business days after 
the receipt of such list within which to notify Gems of any person disapproved 
by it, and in the event NBC disapproves any person, Gems will submit the name 
of another person for NBC’s approval. NBC hereby approves of the present 
producers, who are Herbert B. Leonard and Norman Blackburn. If NBC shall 
have once approved a credit artist, he may thereafter be employed by Gems on 
other occasions without resubmission for approval. 

(b) Scripts—aAlI1 scripts will comply with NBC’s business, advertising, and 
continuity policies, and NBC will furnish Gems with a written copy of NBC’s 
policies. No trade names or trade marks, or identifiable products then currently 
being marketed will be used in the entertainment portion of the programs without 
NBC’s consent. If any sponsor of the programs reserves the right of approval 
of the programs on the basis of its advertising and business policy, NBC agrees 
to obtain a copy of such policy, provided the same has been reduced to writing 
and is available to NBC, and to furnish a copy thereof to Gems, and, provided 
same shall be furnished to Gems in advance of production, the said scripts shall 
likewise comply with the advertising and business policies of the sponsor or 
sponsors of the programs, as set forth in said copy furnished to Gems. The pro- 
grams will not contain anything detrimental to any such sponsor or its products. 
Furthermore, each program shall conform generally with the standards set forth 
in the NARTB Code. In order to carry out the foregoing, Gems shall submit 
the screenplay of each program to NBC at NBC’s office in Hollywood, Calif., 
prior to commencement of photography, and NBC shall have seven (7) days 
after the receipt thereof within which to notify Gems of its rejection thereof or 
any requirement for revision thereof. Failure of NBC to disapprove within 
said seven (7) days shall be deemed an approval. The final program shall substan- 
tially conform to the screenplay as approved, and the visual elements thereof 
shall comply with NBC's business, advertising, and continuity policies. If NBO 
fails to disapprove a screenplay, it may nevertheless require changes in the final 
program, but such changes shall be confined only to those deemed required to 
make the same conform to the business, advertising, and continuity policies of 
NBO and those of sponsor, and shall be at NBC’s expense, unless due to Gems’ 
negligent or intentional disregard of the provisions of this paragraph. Any de- 
lays resulting from such changes requested by NBC shall not constitute a breach 
hereunder and the delivery date of any such program stipulated hereunder shall 
be deemed deferred commensurate with the period of any such delay. NBC 
shall also have the right to have a representative of NBC present during the 
production of each program, and to view dailies, rushes, and work prints to im- 
plement the provisions of this paragraph. It is understood that NBC has the 
right to make suggestions concerning the entertainment aspects of each screen- 
play and each program, and the production thereof, and Gems will carefully con- 
sider NBC’s suggestions and recommendations in this connection: however, in 
the event of a different of opinion, NBC agrees that Gems shall have the final 
decision. 

(c) Technical quality, etc—The entertainment portion of each program, in- 
cluding titles and credits, shall be twenty-six (26) minutes, of which not more 
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than one and one-half minutes shall be for titles and credits exclusive of the 
sponsor’s opening and closing billboards, and will provide for opening, middle and 
closing commercials. The Series as a whole shall consistently maintain the 
entertainment and technical quality of the two (2) pilot films of the Series 
previously exhibited to NBC, and each program will be recorded on 35 mm. black 
and white film of BHastman Kodak, DuPont or film of comparable quality. At 
NBC’s request subsequent programs will be recorded on color film and any excess 
cost thereof to Gems shall be borne by NBC, and any savings therefrom shall be 
credited to NBC. 


6. Publicity material 


Gems will furnish NBC with biographical and news information and publicity 
photographs concerning cast and other personnel. At reasonable times desig- 
nated by Gems so as not to interfere with production, NBC may interview such 
personnel on sets and photograph personnel and sets for publicity purposes. In 
addition, Gems will furnish at NBC’s expense such occasional trailers as NBC 
may require for broadcasting promotion of the programs, and Gems will also 
lend, with each program, dupe negatives (8’’ x 10’’) and six (6) positive prints 
of at least five (5) still photographs of scenes from and cast of such program 
suitable for publicity, gallery and news purposes the negatives of which NBC will 
return to Gems or, in the event same shall be lost or inadvertently destroyed, 
NBC shall give Gems an appropriate certificate of loss or destruction thereof. 


7. Delivery 

Delivery of the first program of each annual group ordered by NBC shall be 
made not later than September 1 of the applicable year and shall continue at the 
rate of not less than one program per week until all programs have been delivered. 
However, if an accelerated production schedule is requested by NBC, Gems will 
cooperate to the fullest extent. Delivery shall consist of, in addition to the still 
photographs referred to above, two 35 mm. and two 16 mm. composite positive 
prints, fully edited and assembled with opening title, closing billboard, appro- 
priate credits and trailer, with synchronized sound and music, of first-class 
quality and suitable for NBC’s broadcasting of the programs, as well as the 
delivery of music, musie rights, and music cue sheets. Delivery shall not include 
commercial material (which is defined as any material in the programs in which 
the sponsor’s name or product is seen or heard) except as provided in Paragraph 
8. NBC shall have the right to require Gems to furnish additional 35 mm. and 
16 mm. prints at then prevailing industry prices (including volume discounts, 
if any). Gems agrees to deliver all prints of each program together with a 
trailer properly related to the next scheduled program in the Series at no cost to 
NBC unless such trailer shall contain a sponsor lead-in or out or otherwise men- 
tion the sponsor, or unless such trailers shall require reediting for repeat broad- 
casts selected by NBC, in either of which events NBC shall pay Gems its costs in 
connection with such editing, not to exceed the then prevailing rates therefor. 
Provided NBC delivers to Gems prints of a program to be so edited not later than 
* * * days prior to the scheduled broadcast date of such program, Gems will 
return such prints to NBC not less than * * * days prior to the scheduled broad- 
cast date of such program. If NBC so requests, Gems agrees to handle, to traffic, 
to store and inspect the prints of each program at a cost not to exceed the then 
prevailing rates for such services. NBC and each sponsor of a program shall 
respectively have the right to retain one 16 mm. print of such program for file 
purposes only. With reasonable promptness after the last network broadcast of 
each program hereunder (including delayed broadcasts by stations not carrying 
the network transmission) NBC shall return to Gems all remaining prints in 
NBC’s possession, and as to any print which shall have been lost, stolen or 
destroyed, NBC shall furnish Gems with an appropriate certificate of destruction. 


8. Commercial material 


If requested by NBC, Gems agrees to produce a commercial opening billboard, 
closing billboard, credits, and trailer which contain mention of a sponsor’s name 
or product, and commercial material at prevailing industry prices. Gems also 
agrees to insert into the negative of each program at prevailing industry prices 
any commercial material with which NBC furnishes Gems, provided such ma- 
terial is furnished to Gems on or before the following dates: 

(a) If NBC orders no more than eight (8) prints of each picture, not less 
than * * * days prior to the scheduled network broadcast in the case of straight 
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insertions and not less than * * * days prior to the scheduled network broad- 
cast in the case of insertions involving dubbing or which are to be connected by 
optical effects, such as dissolves, fades, or wipes, 

(b) If NBC orders more than eight (8) prints of each picture, not less 
than * * * days prior to the scheduled network broadcast in the case of 
straight insertions and not less than * * * days prior to the scheduled network 
broadcast in the case of insertions involving dubbing or which are to be con- 
nected by optical effects, such as dissolves, fades, or wipes. 


9. Time of broadcast 

The time scheduled by NBC for the network telecast (as distinguished from 
the time of telecast of stations carrying the programs on delayed basis) shall 
be a Class A time subject to Gems’ approval, which approval shall not be un- 
reasonably withheld. Gems hereby approves the following New York City 
times: Sunday, from 5:30 p. m. to 8:00 p. m.; Saturday at 7:30 p. m.; and 
Friday at 8:00 p.m. It is understood that NBC will not initially schedule the 
program for network telecast in any time period during which The Adventures 
of Rin Tin Tin is then telecast nationally. However, once a broadcast time has 
been fixed, NBC shall not be obligated to change the time period if the national 
telecast of Rin Tin Tin is changed so that the time coincides with the period 
which NBC has set for said Series. If Gems reasonably disapproves of all times 
submitted by NBC on or before April 15, 1956, Gems shall then have the right to 
grant any other party whatsoever a license to telecast said Series in the Terri- 
tory hereof. If Gems grants such license, then this agreement shall be deemed 
terminated with the same effect as if it had never been entered into, and any 
moneys paid by either party to the other or films delivered hereunder, shall be 
returned to the other. If Gems has not granted any such license on or before 
May 15, 1956, it shall grant NBC another opportunity to find a suitable broad- 
east time, but if, after following the procedures set forth above, none is agreed 
upon on or before July 1, 1956, Gems may dispose of the films elsewhere. In 
such event Gems will reimburse NBC for direct costs (with no allowance for 
overhead) incurred by NBC in advertising and promotion of the Series up to, 
but not in excess of * * * Dollars plus license fees paid by NBC to Gems here- 
under, from all income realized by Gems from the programs and any exploitation 
of merchandising or other subsidiary rights in connection therewith during the 
period of eighteen (18) months commencing July 1, 1956; if Gems syndicates the 
programs, Gems shall be entitled to deduct from the income realized by Gems 
from syndication a standard distribution fee of 35% of the income realized by 
Gems from syndication. Gems will use its best efforts to realize the maximum 
possible revenues from the programs during such eighteen (18) month period 
until NBC has been fully reimbursed. If NBC and Gems agree on the network 
broadcast time, any change by NBC is subject to the same provisions as applied 
to the initial establishment thereof. 


10. Services of artists—EHaclusivity, commercials, etc. 


During the Term the services of each credit artist in television will be 
rendered exclusively in this Series, except that each credit artist may make guest 
appearances on other television shows provided such guest appearances (a@) are 
not in excess of two (2) within each thirteen (13) week period hereof, and 
(b) are not on any shows sponsored by firms whose products or services are 
competitive with those of any sponsor of the programs hereunder, and (c) are 
not on shows broadcast at a time competitive with that of the programs here- 
under. Each credit artist will perform at union minimum rates in a reasonable 
number of commercials for use only in connection with the Series. No member 
of the cast shall be used in any middle commercial. Each credit artist will 
make a reasonable number of personal appearances on behalf of any sponsor of 
the Series, provided such sponsor agrees to reimburse through Gems such 
credit artist for his reasonable expenses in connection with a personal appearance 
for such sponsor and, in addition, to pay to such credit artist the fee stipulated 
for each in Exhibit A annexed hereto and made part hereof. Each credit artist 
will also endorse the products or services, or both, of any sponsor of the Series 
upon payment of a fee at rates then prevailing in the industry for endorsements. 


11. License fees 


As full compensation to Gems for the rights granted by Gems hereunder NBC 
agrees to pay, and Gems agrees to accept, the following applicable sums: 
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(@) during the initial term, for twenty-six (26) new programs and 
thirteen (13) repeats, * * * Dollars per first-run telecast and * * * Dollars 
per repeat-run telecast ; or 

(0) during the initial term, for thirty-nine (39) new programs and 
thirteen (13) repeats, * * * Dollars per first-run telecast and * * * Dollars 
per repeat-run telecast ; or 

(c) during the initial term, for twenty-six (26) new programs and 
twenty-six (26) repeats, * * * Dollars per first-run telecast and * * * Dollars 
per repeat-run telecast ; or 

(d) during the initial term, for thirty (380) new programs and nine (9) 
repeats, * * * Dollars per first-run telecast and * * * Dollars per repeat 
telecast ; and 

(e) during the first-option period, 105 percent of the above-applicable sum 
in subdivisions (a) to (d), inclusive; and 

(f) during the second- option period, 110 percent of the above-applicable sum 
in subdivisions (@) to (d), inclusive; and A 

(g) during the third-option period, 115 percent of the above-applicable sum 
in subdivisions (@) to (d), inclusive; and 

(h) during the fourth-option period, 120 percent of the above-applicable 
sum in subdivisions (@) to (d), inclusive ; and 

(4) during the fifth-option period, 125 percent of the above-applicable sum 
in subdivisions (a) to (d), inclusive. 

Payment of the applicable first-run sum shall be made for each new program, 
60 percent upon commencement of principal photography and 40 percent upon 
delivery. Payment of the applicable repeat-run sum shall be made within ten 
(10) days after the repeat-network broadcast. 


12. Profit sharing 


NBC and Gems shall share equally in any profit, as that term is hereinafter 
defined in this paragraph, realized in the sale of the programs by NBC for spon- 
sorship, provided, however, that there shall first be deducted from any such profit 
any deficit incurred by NBC during the preceding broadcast year of the Term 
hereunder. For the purposes of this paragraph, profit shall be deemed to mean 
the amount realized by NBC in any broadcasting year of the Term from the sale 
of the programs, not including any amounts realized from the sale of broadcasting 
time and facilities or amounts paid as advertising agency commissions, less the 
following: 

(a) print costs and shipping charges, but only to the extent NBC is not 
reimbursed therefor, 

(6) taxes and duties paid by NBC on the possession, licensing, use or trans- 
portation of the programs or measured by the gross receipts therefrom, for 
which NBC is not reimbursed ; and 

(c) an allowance for administrative expenses and advertising and promo- 
tion expenses equal to * * * Dollars per program (first run or repeat) dur- 
ing the initial term, plus an additional * * * Dollars per program for each 
succeeding period as to which NBC exercises an option (i. e., * * * for the 
first option period, * * * for the second option period, etc.) ; provided, how- 
ever, that upon a showing by NBC that its expenditures in the interests of the 
Series exceed the aforesaid sums, Gems will negotiate in good faith to permit 
an additional allowance. 

(d) the aggregate amount paid to Gems with respect to such year. 


13. Radio rights 

Gems agrees that it will not enter into any agreement under which the literary 
property upon which the programs are based or the programs themselves may be 
broadcast by sound radio in the Territory and during the Term until Gems has 
given NBC the first opportunity to enter into agreement therefor upon terms at 
least as favorable to NBC as those offered by Gems to any other party, or vice 
versa, and acceptable to both, in the same manner provided for the granting of a 
first opportunity in Paragraph 3 (d) hereof. In no event will any such use on 
sound radio be sponsored by an advertiser whose products or services are competi- 
tive with those of any television sponsor of the programs hereunder during the 
Term. 
14. Merchandising rights 


Gems and NBC will cooperate and consult with one another in connection will 
the exploitation of merchandising rights with respect to the programs in order 
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that such exploitation will have the long range interests of both the Series and 
the parties involved, but Gems shall have actual handling and control of mer- 
chandising activities and in the event of any disagreement, Gems’ decision shall 
be final. In consideration of NBC’s cooperation in the exploitation of mer- 
chandising rights, Gems agrees to pay to NBC 15 percent of gross income realized 
by Gems from the exploitation of said rights. As used herein the term mer- 
chandising rights shall be deemed to mean and include the production and selling 
or the licensing to others of the right to produce and sell accessories, mailing 
pieces, labels, or other items or devices by which a sponsor is able to call to the 
attention of the public that any of the programs produced hereunder are asso- 
ciated with or related to such sponsor’s business or the product produced, sold, 
dealt in or distributed by such sponsor, and commodities, products, or services 
which are manufactured or distributed under the name by which the Series is 
known or under the name of a character in the Series, or under a name which 
incorporates any phrase, clause, sentence, or expression which is used in the 
Series or any of the programs thereof, which the general public associates with 
the Series; but merchandising rights shall not include, among other things, the 
publication of comic strips, comic books or other publishing or phonograph 
recording rights. Nothing contained in this paragraph shall be deemed to limit 
any sponsor’s rights under Paragraph 17 of this agreement. 


* * * cd * * a 


16. Force majeure 

(a) Delays in delivery.—If due to war, force majeure, labor disputes, govern- 
ment regulations, or other condition beyond Gems’ control, Gems fails to deliver 
the programs as required herein NBC may omit any scheduled broadcast missed 
because of failure of timely delivery of a program or may substitute a repeat 
run of another program of the series. If NBC substitutes a repeat run, then the 
program not timely delivered will replace a subsequent repeat run in the then- 
current broadcast year, provided the late program is delivered in sufficient time 
to permit such replacement, so that the number of first runs and repeat runs 
during said year shall not be altered by the delay in delivery, nor shall the aggre- 
gate license fee payable by NBC in said year be altered by reason thereof. If 
NBC omits a scheduled broadcast because of failure of timely delivery of a 
program, NBC may extend the term proportionately for each program not timely 
delivered ; provided, however, that in the event NBC shall exercise an option for 
an additional year hereunder, it shall have no right to extend the term of the 
prior year by reason of omitted broadcasts resulting from delays in delivery, but 
instead, may elect either (a) to treat any program not timely delivered as a 
program of the production group ordered for the additional year (i. e., if one 
program has not been timely delivered and NBC desires 26 new programs, it may 
order 25 plus the program not timely delivered) or (b) to reduce the number of 
repeat runs by the number of scheduled telecast dates missed by reason of a 
delay in delivery during the prior year. 

If six (6) consecutive programs or eight (8) programs in the aggregate in any 
year hereunder have not been timely delivered for the reasons set forth in this 
Paragraph 16 (a), NBC may terminate this agreement, but such right of termina- 
tion must be exercised, if at all, within thirty (30) days from and after the right 
to terminate shall have accrued and upon the failure of NBC to exercise its said 
right of termination its right to do so with respect to programs theretofore not 
timely delivered shall be deemed waived. 

In the event NBC shall terminate this agreement under the terms of this para- 
graph, NBC shall have no further rights hereunder other than continuing rights 
such as indemnities. 

(b) Prevention of broadcasting.—If the broadcast time of the first network 
run of a program is cancelled, due to war, force majeure, labor disputes, gov- 
ernment regulations, or other conditions beyond NBC’s control, or in order to 
present a special event (including, without limitation, events of public interest), 
but there shall not be more than four (4) such preemptions for a special event in 
any one year, NBC shall have the following alternative rights: 

(i) NBC may broadcast the cancelled or preempted program in substitu- 
tion for a later scheduled repeat broadcast of a program, which repeat 
broadcast may be made at any other time during the Term, or, subject to 
the approval of Gems, NBC may extend the Term for such period as shall be 
necessary to permit the repeat broadcast to be made at a regularly scheduled 
broadcast date, and in any event NBC shall pay the full license fee stipulated 
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for all first run and repeat broadcasts whether or not same shall have been 
made during said year of the Term hereunder, but if Gems shall not agree 
to an extension of the Term, NBC shall be entitled to recoup all payments 
made and all costs incurred by NBO with respect to broadcasts not actually 
made for the reasons set forth in this paragraph out of the first net income 
realized by Gems from other exploitation of the programs in the manner set 
forth in Paragraph 9 hereinabove for reimbursing NBC for certain advertis- 
ing and promotion costs, with the exception only that for purposes of this 
paragraph Gems shall deduct a distribution fee of fifteen percent (15%) 
with respect to national sales of the program; or 

(ii) provided Gems shall not have agreed to an extension of the Term, 
as set forth above, NBC may reduce the number of programs to be produced 
during the then current year by one for each program the first network broad- 
cast of which shall have been cancelled or preempted, as aforesaid, in which 
event NBC shall reimburse Gems for the cost of production of said program 
or programs but not in excess of the license fee therefor. For the purposes 
of this paragraph the license fee shall be deemed to be the total license fee 
payable for all programs to be produced during the then current year for 
both first and repeat runs divided by the number of programs; or 

(iii) in the event NBC shall exercise an option for an additional year 
hereunder, all broadcasts cancelled or preempted, whether first run or 
repeat, shall, to the extent possible, be deemed a cancellation or preemption 
of a repeat broadcast and if such cancellation or preemption shall occur 
on the date scheduled for a first run broadcast, said first run shall be sub- 
stituted for a later repeat broadcast, and NBC shall make the missed repeat 
broadcast of the then current year in the option year, in lieu of repeat 
broadcasts otherwise available to it in the option year. 

If six (6) consecutive programs or eight (8) programs in the aggregate in any 
year hereunder shall have been cancelled for the reasons set forth in this Para- 
graph 16 (b), NBC may terminate this agreement with respect to the balance 
of the programs to be produced during the then current year, but such right of 
termination must be exercised, if at all, within thirty (30) days from and after 
the right to terminate shall have accrued and upon the failure of NBC to exercise 
its said right of termination, its right to do so with respect to programs thereto- 
fore cancelled shall be deemed waived. For the purposes of this paragraph no 
right of termination shall arise by reason of the preemption of programs for the 
presentation of events of public interest, and programs which are preempted 
shall not be included in the calculation of the six (6) consecutive programs or 
eight (8) in the aggregate referred to above. 

In the event NBC shall terminate this agreement under the terms of this para- 
graph, NBC shall have no further rights hereunder and will reimburse Gems 
for the production cost of any picture or pictures commenced but not theretofore 
delivered, which shall be deemed, for the purposes of this paragraph, direct out- 
of-pocket costs plus ten per cent (10%) thereof for such factors as studio usage, 
stock lights, props and scenery, screening and editing facilities and office, account- 
ing and legal personnel; but not in excess of the license fee therefor. For the 
purposes of this paragraph the license fee shall be deemed to be the total license 
fee payable for all programs to be produced during the then current year for 
both first and repeat runs divided by the number of programs. 


17. Use of names and likenesses 


Gems hereby grants NBC, during the Term plus sixty (60) days thereafter, the 
right to use and license others to use Gems’ name and the name, sobriquet, bi- 
ography, recorded performance, picture, portrait and likeness of any component 
of the programs which Gems furnishes hereunder, including, but not limited to, 
that of any person whose services or the products of whose services Gems fur- 
nishes hereunder for informative purposes or to advertise and publicize the pro- 
grams hereunder which advertising and publicizing may be either alone or in 
conjunction with the advertising and publicizing of NBC’s services or the prod- 
ucts or services of any sponsor of the programs hereunder, but no such use shall 
be made so as to constitute an endorsement of any product or service. 


18. Indemnity and warranty 

(a) Gems shall indemnify and hold harmless NBC, its officers, directors, agents, 
and employees, the stations over which the programs hereunder are transmitted, 
any sponsor of said programs and its advertising agency, and their respective 
officers, directors, agents, and employees, from and against any and all liability, 
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actions, claims, demands, loss, expense, or damage (including reasonable attor- 
neys’ fees) caused by or arising out of the use of the programs as herein contem- 
plated, or the breach of any provision hereof by Gems; provided, however, that 
prompt notice shall be given Gems of any such actions, claims, or demands, and 
Gems shall control the settlement thereof, as is more particularly set forth in 
Paragraph 18 (b). NBC’s approval of any material furnished by Genis shall not 
constitute a waiver of Gems’ indemnity with regard thereto. 

NBC shall indemnify Gems similarly, with respect to all commercial and other 
material supplie. by NBC or any sponsor in connection with any program here- 
under or the broadcasting thereof. 

(b) The provisions of this paragraph are applicable in any case where an 
indemnity is provided under this agreement. Termination of this agreement shall 
not affect the continuing obligations of an indemnitor. No indemnity shall be 
enforceable hereunder unless the indemnitee shall give the indemnitor prompt 
notice of any claim, demand, or action arising under the provisions of any 
indemnity. Upon such notice from the indemnitee, the indemnitor shall assume 
and control the defense of any claim, demand, or action (for which indemnity is 
provided) against such indemnitee and become (or be joined by the indemnitor 
as) a party to any such action and shall, upon request by the indemnitee, allow 
the indemnitee to participate in the defense thereof at the indemnitee’s sole cost 
and expense. In the event that the indemnitee settles any claim, demand, or 
action (for which indemnity is provided) without the prior written consent of the 
indemnitor, the indemnitor shall be released from all and any liability under said 
indemnity, and in no event shall the indemnitee settle a claim in derogation of 
indemnitor’s rights in the programs or the commercial supplied hereunder. 


19. Publie morals 

If at any time any person whose services or the product of whose services Gems 
furnishes hereunder fails to conduct himself with due regard to social conven- 
tions and public morals and decency, or commits any act or becomes involved in 
any situation or occurrence tending to degrade him in society or to bring him 
into publie disrepute, contempt, scandal or ridicule, or tending to shock, insult or 
offend the community, or tending to reflect unfavorably upon him or NBC or any 
sponsor of the programs hereunder or its advertising agency, or if he has so con- 
ducted himself and information in regard thereto becomes public, Gems shall 
terminate the services of such person and furnish a mutually satisfactory sub- 
stitute therefor. 


20. Disability of artist 

In the event that any credit artist suffers any facial, mental, vocal or physical 
disability which materially detracts from his appearance on a television program 
hereunder or otherwise interferes with his ability to perform hereunder, Gems 
will furnish a reasonably appropriate substitute with reasonable promptness, 
which substitute shall be subject to the approval of NBC, which approval shall 
not unreasonably be withheld. NBC shall be deemed to have approved a proposed 
substitute if it shall fail to disapprove the same within three (3) business days 
from and after submissoin thereof and if NBC shall fail to approve three (3) 
successive alternative proposed substitutes, Gems shall submit a panel of five (5) 
proposed substitutes, and in the event NBC shall fail to indicate within three 
(3) business days which of said five (5) individuals it prefers, Gems shall have 
the right in its sole discretion to select any one of said five (5). 


21. Pay or play 
NBC shall have no obligation to broadcast the programs, but shall be obligated 
only to pay the applicable per-program sums specified herein. 


22. Court order 

If under the order of any court or pursuant to other legal process NBC is 
ordered to make any payment which is due to Gems hereunder to some person 
other than Gems, payment in accordance with such court order or legal process 
shal! discharge NBC’s obligation to Gems with respect to such payment here- 
under, 


23. Representation and warranty by Gems 


A. Warranties of Rights.—Gems represents and warrants that it has the right 
to enter into this agreement and to grant the rights herein granted, that it 
neither has made nor will make any contractual or other commitments which 
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would conflict with the performance of the obligations hereunder of Gems and 
that Gems will neither do acts nor enter into any ¢>»mmitments in derogation 
of the rights granted hereby, that the scripts and the plots thereof of each 
program are new and original, and no program will be a remake of any other 
program, that the programs and the work will be free of all encumbrances of 
every kind and nature which would or might interfere with NBC’s enjoyment 
of the rights granted hereby, that none of the programs will contain anything 
violative of the private, civil or property rights or any other rights of any person 
whatsoever, and that NBC shall not be obligated to pay in respect of the pro- 
grams any amounts other than those provided herein, except music performing 
rights fees. 

B. Warranties with Respect to Music—Gems warrants and represents that 
the performing rights in all musical compositions contained in the pictures or 
any of them are: 

(a) controlled by Broadeast Music, Inc, American Society of Composers, 
Authors, and Publishers, Associated Musie Publishers, Inc., or SESAC, Inc. ; 

(6) in the public domain, or 

(ec) controlled by Gems. 

Gems agrees to indemnify NBC, any sub-licensee or sponser and to hold NBC 
and any sub-licensee or sponsor harmless from and agvainst any damages or 
expenses which may arise out of the performance by you of any music in the 
pictures, or any of them, the performing rights in which do not come within 
eategories (a) and (b) above. Gems agrees to furnish NBC with all necessary 
information concerning the title, composer and publisher of all such music. 


24. Waiver 
The waiver of any breach of this agreement shall not constitute a waiver of 
any subsequent breach. Any waiver must be in writing to be effective. 


25. Sponsorship 

NBC shail have the right to broadcast any program hereunder on a sustain- 
ing (including cooperative), fully sponsored, co-sponsored or participating basis, 
or any combination thereof, over its network. NBC shall have the sole right to 
enter into agreements with one or more sponsors of NBC’s choice or their adver- 
tising agencies or other representatives for the commercial sponsorship of any 
program hereunder or any segment or portion thereof. Neither Gems nor any 
person whose services or the product of whose services Gems furnishes here- 
under shall be deemed to have or to have acquired any rights or to have become 
entitled to any enlargement of rights beyond those expressly provided in this 
agreement, by virtue of any agreement or arrangement between NBC and any 
sponsor of any programs hereunder or its advertising agency, or of any modifi- 
cation, cancellation, termination or rescission of such agreement. No credit 
artist or other artist performing a continuing role in the Series the product 
of whose services Gems furnishes NB hereunder shall, during the Term hereof, 
authorizes or permit the use of his name or likeness, or both, in any advertising 
concerning or endorsement of any product or service competitive with any product 
or service of a current sponsor of the programs. In order to protect sponsors 
of programs hereunder, Gems shall, on execution of this agreement, exercise its 
best efforts to obtain from such persons and give to NBC written advice of any 
advertising commitments of any such persons presently in force, and Gems shall, 
during the Term hereof, use its best efforts to keep NBC advised of any such com- 
mitments to the extent it acquires knowledge of them. 


26. Relationship of parties 


Gems’ relationship to NBC hereunder is and shall be that of an independent 
eontractor and not that of a partner, joint venturer, agent or employee. Gems 
shall make (and shall indemnify NBC and hold NBC harmless from all liability, 
claims and demands for) all payments required by any applicable union pension 
and welfare funds and any and all payments for rights and services involved 
in the programs, whether for the first or repeat runs of the programs, and all 
unemployment and disability insurance, social security, income tax and other 
withholdings, deductions and payments required by federal or state laws or other- 
wise authorized from or based upon payments made by Gems to any persons 
furnished or utilized by Gems in connection with the programs hereunder and, 
as the employer thereof, Gems shall observe all other requirements imposed by 
any laws upon employers. 
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27. Assignment 


Neither party may assign this agreement or its rights hereunder without the 
written consent of the other, except that Gems may assign its right to money 
hereunder, but NBC will be obligated to honor only one such assignment of money 
at any one time, and except that NBC and Gems may assign this agreement or 
any part thereof to any corporation, controlling, controlled by or under common 
control with NBC or Gems, as the case may be, or to any party acquiring a sub- 
stantial portion of the assignor’s business to which the part assigned relates. 


28. Illegality 


Nothing herein contained shall be construed as to require either of the parties 
hereto to do any illegal act or thing, or to omit to do any act or thing required 
by law or by any duly constituted governmental regulatory body, including with- 
out limiting the generality of the foregoing, any price stabilization laws and regu- 
lations applicable to the escalations in the sums payable hereunder, but the 
illegality of any provisions hereof shall not vitiate the remainder of the agree- 
ment. 


29. Notices 


Any notices hereunder shall be in writing and shall be given in person or by 
postpaid mail or prepaid telegram addressed at the respective address stated on 
the first page of this agreement or at such other address as may be specified in 
writing by the party to whom the notice is given. When a notice is given by 
mail or by telegram the date of mailing or the date of delivery to the telegraph 
office shall be deemed the date of giving the notice. 

80. Broker’s fees 

Gems represents and warrants that this agreement and the sums payable to 
Gems hereunder are not subject to any claims against NBC for fees or commis- 
sions by any agent or representative of Gems or of any person whose services 
or the product of whose services Gems furnishes hereunder or by any other person 
or entity, and Gems shall hold NBC harmless from any such claims. 


81. Entire agreement 
This constitutes the entire agreement between the parties, all prior under- 
standings being merged herein. All questions with respect to this agreement 
shall be determined in accordance with the internal laws of the State of New 
York. This agreement may not be changed, modified, renewed, extended or 
discharged, except as specifically provided herein or by an agreement in writing 
signed by the parties hereto. 
NATIONAL BROADCASTING COMPANY, INC. 
By _ . 
ScREEN GEMs, INC. 
By —__ 


NATIONAL BROADCASTING Co., INC., 
New York, N. Y., October 22, 1956. 
Re The Adventures of Sir Lancelot. 


OFFICIAL Fits, INC., 
25 West 45th Street, New York 36, N. Y. 
(Attention of Mr. Harold L. Hackett, president. ) 


GENTLEMEN: In connection with our letter of September 25, 1956, to you 
* * * production of the last 13 shows in this series in color at a maximum cost 
of ———— each, this will confirm that we will advance to you for each of 13 weeks 
the sum of —--—- against your invoicing to us, of the added color costs on these 
films and that the first such advance will be made on October 7, 1956, and will 
be made at weekly intervals thereafter. 

In the event that the color costs are less than the average of ——--- per 
negative or —-—— for the additional cost for 13 color shows, you shall reim- 
burse us promptly the unexpended funds upon conclusion of color film production 
of those films. 

Please confirm below. 

Very truly yours, 
NATIONAL BROADCASTING Co., INC., 
By CHARLES Moos. 
Confirmed : 
OFFICIAL FILMs, INC., 
By Harorp L. Hackett, President. 
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NATIONAL BROADCASTING Co., INC., 
New York, N. Y., June 7, 1936. 
OFFICIAL F1_Ms, INC., 
25 West 45th Street, New York, N. Y. 

GENTLEMEN: This is to advise you that, pursuant to the agreement dated as 
of March 20, 1956, between you and us relating to the film series then entitled 
“The Adventures of Sir Lancelot,” now entitled ““Knights of the Round Table,” 
we hereby elect to reduce the number of films ordered by us for the 1956-57 
broadcast year from thirty-nine (39) to thirty (30). 

Very truly yours, 
NATIONAL BROADCASTING Co., INC. 
By ———.. 


NATIONAL BROADCASTING CoO., INC., 
New York, N. Y., April 20, 1956. 
OFFICIAL FILMs, INC., 
25 West 45th Street, New York, N. Y. 

GENTLEMEN: We refer to the Option Agreement dated as of March 20, 1956, 
between you and us relating to ‘““The Buccaneers” and “The Adventures of Sir 
Lancelot,” which Option Agreement is being executed simultaneously herewith. 

It is agreed that said Option Agreement is amended as follows: 

1. We hereby notify you that we are exercising the option granted to us 
under said Option Agreement with respect to “The Adventures of Sir Lancelot,” 
and we are paying to you herewith the sum of , the receipt of which 
you hereby acknowledge. 

2. We hereby notify you that we are not exercising our option with respect 
to “The Buccaneers.” Notwithstanding the provisions of Paragraph 3 of said 
Option Agreement, we shall have no obligation to pay you the sum of ——— 
with respect to “The Buccaneers,” but we shall not be entitled to any partici- 
pation in any net profits from “The Buccaneers.” 

Please acknowledge your receipt of this letter and your agreement hereto 
by executing and returning to us the two copies hereof enclosed for the purpose. 

Very truly yours, 
NATIONAL BROADCASTING CO., INC., 
3y JAMES ———. 
Per B. D. R. 
Acknowledged and Accepted : 
OFFICIAL FILMs, INC., 
sy H. L. Hackett, President. 


OPTION AGREEMENT DATED AS OF MarcH 20, 1956 BETWEEN NATIONAL BROAD- 
CASTING COMPANY, INC., 30 RocKEFELLER PLAzA, New YorK 20, N. Y.,( HEREIN- 
AFTER CALLED “NBC”) AND OFFICIAL Fits, INc., 25 West 45TH STREET, NEw 
York, N. Y. (HEREINAFTER CALLED “PRODUCER” ) 


Nore: Manuscript corrections (which have been initialed by both parties to 
this agreement) are indicated as follows: New matter is printed in italic and 
deleted matter is enclosed in black brackets. 

1. Producer hereby agrees to furnish to NBC three pilot films of a proposed 
film series for television entitled “The Buccaneers” and three pilot films of a 
proposed film series for television entitled ““‘The Adventures of Sir Lancelot.” 
It is contemplated that the pilot films and the two series will be produced in 
England. Each such pilot film will be produced on 35 mm monochrome film 
with synchronized sound and will have a running time of 26 minutes. The ex- 
ecutive producer of all pilot films (and of both series) will be Hannah Wein- 
stein, the star of The Buccaneers will be Alec Clunes, and the star of The Ad- 
ventures of Sir Lancelot will be William Russell. Producer shall secure appro- 
priate rights and options on their services to insure their availability for the 
series if NBC exercises the option hereinafter provided for; if the rights ob- 
tained are greater in scope or substance jhan those required for compliance with 
said option, then if NBC exercises its option, such greater rights shall be deemed 
acquired for the use and benefit of NBC. 

2. The first pilot film of each series shall be delivered to NBC in New York 
not later than April 15, 1956, and the remaining two pilot films of each series 
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not later than May 15, 1956. As used herein, delivery shall mean delivery to 
NBC of one 35 mm composite exhibition print suitable for broadcasting in ac- 
cordance with NBC’s standards. If NBC shall exercise its option hereinafter 
specified with request to a series, delivery shall also include the additional items 
specified in the attached Summary of Agreement. 

8. In full consideration of the rights herein granted and the performance by 
Producer of its obligations hereunder, NBC has paid to Producer on the execu- 
tion hereof, the sum of , the receipt of which is hereby acknowledged by 
Producer ; said amount represents a payment of toward the production 
cost of the pilot films of The Buccaneers and toward the production cost 
of the pilot films of The Adventures of Sir Lancelot, and shall be credited to or re- 
couped by NBC as hereinafter provided. 

4. NBC shall have the exclusive and irrevocable right and option to require 
Producer to furnish films of either or of both series; such right shall be exercis- 
able as to each series by written notice to Producer not later than seven days 
after the delivery by Producer to NBC of the last pilot film of such series or four- 
teen days after the delivery by Producer to NBC of the first pilot film of such 
series, whichever date is later. In the event Producer is more than thirty days 
late in delivering any pilot film of a series, NBC's option notice date shall be ex- 
tended to April 1, 1957, with respect to such series. If NBC exercises its option 
with respect to a series, the provisions of the attached Summary of Agreement 
shall become effective, and the amount of —-—— shall be credited against the 
payments which NBC becomes obligated to make to Producer with respect to such 
series pursuant to said Summary. If NBC does not exercise its option with re- 
spect to a series, it shall have no further right with respect to such series or the 
pilot films thereof, and shall return to Producer the prints of the pilot films of 
such series (or a certificate of destruction or loss as to any destroyed or lost) ; 
provided, however, that NBC shall be entitled to receive one-third of any gross 
revenue (after distribution fee and expenses specified in paragraph 30 of the at- 
tached Summary of Agreement) realized by Producer from the sale, license, or 
other disposition of the pilot films of such series, or any of them, regardless of 
when in the future any such disposition may occur, until NBC shall have re- 
ceived the amount of ———— and NBC shall be entitled to [a mortgage and pledge 
of the pilot films of such series and] to an assignment of one-third of the reve- 
nues therefrom to secure such repayment. However, Producer makes no repre- 
sentation or warranty that revenues from the pilot films of either series will be 
sufficient to permit recoupment of NBC’s investment therein. 

5. The foregoing (including any details of the Summary attached) will be in- 
corporated in a more detailed agreement at the earliest convenience of the par- 
ties hereto, together with such other terms and conditions as may be mutually 
agreed between the parties. Until such other agreement is executed and deliv- 
ered, this short form agreement shall be deemed to contain all the material terms 
and conditions of the agreement and shall constitute a complete and binding 
document between Producer and NBC. 

NATIONAL BROADCASTING COMPANY, INc., 
JAMES S. SPRING, 
Per B.D.R. 
OFFICIAL F1LMs, INc., Producer, 
By H.H. Hackett, President. 


SUMMARY OF AGREEMENT—NBC-OFFICIAL FILMS 


1. Except where otherwise expressly stated, the provisions of this Summary 
of Agreement relate to The Buccaneers and The Adventures of Sir Lancelot 
as separate series if NBC exercises its option as to both, or to whichever of the 
series NBC shail exercise its option. 

2. NBC shall order, upon exercise of its option under the Option Agreement, 
for broadcast during the next succeeding broadcast year either (a) thirty films 
if the films are scheduled for telecasting three weeks out of four, or (b) thirty- 
nine films if the films are scheduled for telecasting weekly ; if NBC shall exercise 
its option without specifying the numper of films, it shall be deemed to have 
ordered thirty-nine; provided, however, that in the event NBC shall have 
ordered (or be deemed to have ordered) thirty-nine films, it shall have the right 
to reduce the number to thirty by notice to Producer not later than June 15 follow- 
ing the exercise of its option. The three pilot films of a series shall be included 
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as films of the series ordered for the first broadcast year, subject to their accept- 
ability to NBC with respect to matters specified in Paragraphs 8 and 9 of this 
Summary. If NBC shall exercise its option to order films for a broadcast year, 
NBC shall thereupon obtain the exclusive and irrevocable option to order films 
for the next succeeding year, on either of the bases specified in the first sentence 
of this paragraph, exercisable by written notice to Producer not later than 
April 1 of the applicable year, with a right of reduction as specified in the first 
sentence of this paragraph by written notice to Producer not later than June 15 
of the applicable year. 

3. The term of this agreement with respect to each series shall commence with 
the date on which NBC exercises its option under the Option Agreement and 
shall continue until the end of the last broadcast year as to which NBC exercises 
its option hereunder, but not more than ten broadcast years. As used herein, a 
broadcast year shall be a period of fifty-two consecutive weeks commencing with 
a broadcast scheduled during the period from September 1 to October 31, both 
inclusive (plus delayed broadcasts to effect supplementary network coverage), 
so that one broadcast year may overlap the preceding year or there may be an 
interval between one broadcast year and the next; provided, however, that if a 
broadcast year is extended as provided in Paragraph 27 (a) or (b), so that such 
broadcast year ends later than October 31, the next broadcast year shall com- 
mence upon expiration of the preceding broadcast year. The end of the term 
will not affect NBC’s or Producer’s continuing rights hereunder, including with- 
out limitation profit sharing, syndication by NBC, and indemnities. 

4. During the term with respect to each series NBC shall have the exclusive 
right to telecast the films of such series over facilities designated by it as a part 
of its network in the United States, its territories and possessions (hereinafter 
referred to as the “Territory”), and the films, the series, and the literary 
property (including without limitation, the idea, format, dialogue, characters, 
characterizations, fictitious locales, themes, catchwords and stories) will be 
exclusive to and for NBC in the Territory in television and sound radio 
(but any use by NBC in sound radio shall be on mutually agreeable terms), 
exeept only as follows: at the end of each cycle of three broadcast years of a 
series, the films produced for such three broadcast years shall be available for 
syndication in the Territory, provided the title of the syndicated series is changed, 
all in accordance with the provisions relating to syndication hereinafter con- 
tained ; if such films are put into syndication, they shall no longer be available 
to NBC hereunder for telecasting over facilities designated by it as a part of its 
network. NBC shall also have the right to use and license the use of the films 
for promotion, audition, file and reference purposes and for the U. S. armed 
forces. Producer may license the films outside the Territory, but will not li- 
cense broadcast of the films from Windsor, Ontario; nor shall Producer enter 
into any license agreements with any other party than NBC with respect to 
broadcasting the series in Canada until thirty days after NRC obtains sponsor- 
ship for the series in the Territory, during which time NBC shall have the 
right to acquire Canadian rights for a payment not to exceed $3,500 for .each 
new film. Producer will, subject to its then existing commitments, extend a 
like right with respect to Canada for each broadcast year of the term. Broad- 
casts from transmitters within the Territory received outside the Territory will 
not be a breach by NBC, and broadcasts from transmitters outside the Territory 
(except Windsor) received within the Territory will not be a breach by Pro- 
ducer. 

5. In consideration of the rights granted by Producer and the performance of 
Producer’s obligations, NBC agrees to pay ———— per new film of “The Bue 
caneers” and ———— per new film of “The Adventures of Sir Lancelot” for each 
new film (including the pilot films) in the first broadcast year. Prices for new 
films for subsequent broadcast years shall remain the same, except that Pro- 
ducer may, by notice to NBC on or before March 15 of the then-current broadcast 
year, increase the price for the next succeeding broadcast year by the actual! 
amount of increased cost of talent and other production elements per film, and 
Producer’s notice to NBC shall be accompanied by a statement itemizing all such 
increases certified on behalf of Producer by an authorized officer; provided, 
however, that no such increase in price may be greater than of the price per 
film prevailing for the preceding broadcast year. The per film payment provided 
for in this paragraph shall be made not later than ten days after the delivery of 
each film, and as to each series for which NBC shall have exercised its option 
under the Option Agreement, NBC shall be deemed to have already paid the 
last ———— of any such payments for the first broadcast year. 
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6. For the payments specified in Paragraph 5, NBC is entitled to one run of 
each film and (a) if thirty films are ordered for a broadcast year, a free second 
run of each of nine films, or (b) if thirty-nine films are ordered for a broadcast 
year, a free second run of each of thirteen films in any order first and second runs 
it may desire. In addition, NBC shall have the right, until a film is put into 
syndication as elsewhere herein provided, to an unlimited number of runs of 
such film in any order, but NBC shall pay therefor for the second run of 
any film (other than the above free second runs), for the third run of any 
film, and for the fourth or for any subsequent run of any film. Payment 
therefor shall be made not later than ten days after the original telecast of 
the run. As used herein, a run shall mean one telecast in each city. NBC shall 
have the right to broadcast the films on a monochrome or color system, or both, 
on a sustaining, cooperative, fully sponsored, cosponsored, or participating basis, 
or any combination thereof, and NBC shall have the sole right to enter into 
agreements with one or more sponsors of NBC’s choice for sponsorship of any 
film. Neither Producer nor any person furnished by Producer shall be deemed 
to have any right or interest in any such agreement or the proceeds therefrom. 

7. Producer will acquire and provide everyone and everything (including liter- 
ary and musical material, cast, production and other personnel, studio facilities 
and all other rights, properties, and services) necessary to preparation, produc- 
tion and delivery of films to NBC and to their broadcasting use by NBC, ineluding 
ae — as executive producer, as star of The Buccaneers, 
and as star of The Adventures of Sir Lancelot; provided, however, 
that Producer shall have the right to replace the stars or -———-- with 
mutually agreeable persons after each cycle of three broadcast years, or in the 
event of disability, death, or morals clause violations. 

8. NBC will have reasonable approval, with respect to the matters stated in 
Paragraph 36, of all persons receiving name credit in a film. Producer will 
terminate the services of any person who violates the morals clause and any such 
person will not receive screen credit. 

9. Films will comply with the business, advertising, public relations policies 
of NBC and the sponsor or sponsors and with NBC’s programming and continuity 
policies, and they will not contain trademarks, trade names, or identifiable 
products without NBC’s consent. In no event shall NBC’s rights be deemed 
to include a right to pass upon the entertainment value of the films, but each 
film shall meet the standards of entertainment values established by the pilot 
films. 

10. A synopsis is to be submitted to NBC in New York for approval as to 
matters specified in Paragraph 9 business days prior to start of first draft 
of each script, or days prior to photography, whichever is earlier. 

11. Final shooting script (except for minor changes) and list of persons re- 
ceiving screen credit are to be submitted to NBC in New York — days 
before photography for approval as to matters specified in Paragraphs 8 and 9. 

12. Musie will be recorded library music, or if specially performed, will be 
compesed, orchestrated, copied, performed and recorded entirely in England. 
List of music and copies of any special lyrics are to be submitted to NBC in New 
York ———— days before scoring, NBC to have business days to approve of 
music and lyrics as to performing rights. All music will be in the public domain 
or full synchronization and performing rights acquired by Producer for royalty- 
free perpetual performing use by NBC and others exercising broadcasting or 
other rights in the series, provided performing rights may flow through ASCAP 
or BMI, so long as exploitation of films is not frustrated thereby. 

13. NBC to have business days to approve of script and screen credit list 
as to matters specified in Paragraphs 8 and 9. If NBC fails to give notice of 
disapproval, NBC shall be deemed to have approved. Producer will promptly 
make script revisions in order to obtain approval. Despite approvals, NBC may 
designate changes to date of broadcast, but any change after approval, unless 
due to Producer’s intentional or negligent disregard of NBC’s rules and policies, 
is to be subject to Producer’s consent and at NBC’s expense. 

14. Producer will take all necessary steps to obtain, register, and protect copy- 
right in each film. 

15. Subject to Producer’s continued consent (and Producer will not withdraw 
its consent unreasonably), representatives of NBC and of any network sponsor of 
a series may participate in planning sessions of such series and may be present 
during all stages of production, editing and scoring and viewing of rushes and 
subsequent work prints. 
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16. Producer will furnish NBC periodically with biographical and news in- 
formation and publicity photographs concerning cast and other personnel. Sub- 
ject to Producer’s continued consent (and Producer will not withdraw its consent 
unreasonably), NBC may interview such personnel on sets and photograph per- 
sonnel and sets for publicity purposes. Producer will furnish NBC at NBC’s 
expense such occasional trailers as NBC may require for broadcasting promotion 
of films. 

17. Each film will have a running time of 26 minutes. Each film will be on 
35mm monochrome film of first quality Du Pont or Kodak stock, or raw stock 
of equivalent quality, and will meet NBC’s requirements for television trans- 
mission. Subject to availability of equipment and to Producer’s ability to pro- 
duce in color and to the sufficiency of NBC’s notice, subsequent programs will be 
produced in color or on tape or other recording form designated by NBC from 
time to time. Any excess in production and recording costs so resulting will be 
borne by NBC (without any right of recoupment) and any savings effected will 
be credited to NBC. If recorded on other than film, Paragraph 22 will apply to 
equivalents of film components and other references in this agreement to film 
likewise will apply to other recordings. 

18. Sound will be by a system then in use by at least one of the major motion 
picture studios in England. 

19. Laboratory work will be by a first-class laboratory. The 35mm negative 
will be deposited in a laboratory in England. A 16mm reduction negative and a 
35mm fine grain print will be deposited in a New York laboratory in Producer’s 
name, with authority to the laboratory to honor NBC’s request for prints. Pro- 
ducer will deliver to NBC a copy of a letter signed by Producer to each labora- 
tory to which any negative of a program hereunder is delivered, irrevocably 
directing such laboratory to honor NBC’s request for prints and not to permit 
removal of such negative and fine grain print without NBC’s consent. NBC will 
not be liable for loss of or damage to negatives or prints and will not insure same. 

20. Producer will make foreign language versions for NBC’s syndication of 
a series upon NBC’s request at NBC’s expense provided NBC has the syndication 
right. 

21. NBC will not schedule either series for network origination at a time con- 
flicting with the then-scheduled network origination of “Adventures of Robin 
Hood’, but NBC will have no obligation to change its broadcast time if the time 
of broadcast of “Robin Hood” should be changed so as to create a conflict. 

22. Delivery of the first film of a production group will be made at least ———— 
days prior to scheduled broadcast date, but need not be delivered less than ——~—— 
days after order, and thereafter films will be delivered at the rate of not less 
than one per week. A film will be delivered when the items in (1) through (3) 
are in the laboratory in New York and NBC has rights thereto described in 
Paragraph 19, items (4) through (7) are with NBC in New York and when NBC 
is the licensee thereto of all rights described in this contract: 

(1) Composite 35mm positive fine grain print, titled, edited and assembled. 

(2) 16mm reduction negative, titled, edited and assembled and con- 
formed to composite print. 

(3) Sound track negative synchronized with assembled 16mm picture 
negative. 

(4) One copy of corrected final shooting script or “cutting continuity.” 

(5) Five copies of detailed music cue sheets. 

(6) Five still photographs constituting sampling of scenes and actors 
(8’’ x 10’ negatives and six contact prints). 

(7) Two 35mm and two 16mm composite prints, titled, edited and assem- 
bled, with synchronized sound, suitable for NBC’s broadcasting. 

NBC may accept incomplete delivery without prejudice. 

23. Producer will cause written contracts to be made with all persons in or 
working on films. Producer authorizes NBC to enforce same in Producer’s name 
if Producer fails to do so. Contracts will, as to particular persons, include the 
following: 

A. Each person employed on or in connection with the series will: grant 
to Producer sole ownership, including unlimited rights in all media (broad- 
easting and non-broadcasting) of the results and proceeds of each person’s 
services related to the film. Grant to Producer of right to use of name, 
biography, and likeness perpetually in advertising of programs and of any 
sponsor or its products (but not for endorsement and only while sponsor- 
ship exists) ; also, for exploitation in connection with exercise of subsidiary 
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rights to the extent same are granted to NBC by Producer (including use in 
literary works, comic strips, puppets, dolls, games, food products, etc.). 
Producer may open mail and reply to non-personal mail to such person. 
All rights to Producer will inure to benefit of anyone using the programs. 

B. Each star will be exclusive in [radio] and television to this series dur- 
ing the term of his employment in the series, except that guest appearances 
of not more than two per thirteen weeks may be made if person i8 not in 
default, [NBC’s facilities are used, credit is given the series]* any role in 
series is not performed on guest shot, time does not conflict with primary 
network time, and guest shot will not advertise a competitive product. 
During employment, person’s name or likeness will not be used with product 
competitive with product being advertised by current network sponsor. 
Each person will give Producer list of outstanding tie-ups and endorse- 
ments prior to employment. [Any future tie-ups and endorsements during 
employment will be subject to NBC’s reasonable approval. ]* 

C. Every person will expressly waive any claim to format, plot, characters 
or other components of the series regardless of contributions. 

D. Every person will accept provisions similar to NBC’s standard morals 
clause. 

24. NBC may use and license use of titles and names, biographies and like- 
nesses of characters in programs in exploitation of programs either alone or in 
conjunction with sponsors’ products, but not as an endorsement of any product. 

25. Except for the payments provided hereinabove, NBC will have no obliga- 
tion to pay Producer any amount for reruns of the films and Producer shall 
indemnify NBO against any claims for rerun payments to talent, directors, 
writers, etc. ; provided, however, that if in the future any British law or industry- 
wide collective bargaining agreement with a union having jurisdiction should 
require payment of rerun fees, NBC will reimburse Producer for scale rerun 
fees paid by Producer pursuant to such law or agreement, arising out of reruns 
by NBC. 

26. NBC will be Producer’s attorney-in-fact to prosecute litigation in NBC’s or 
Producer’s name to protect licensed rights. 

27. (a) If due to war, force majeure, labor disputes, government regulations, 
or other condition beyond Producer’s control, Producer fails to deliver the films 
as required herein, NBC may reduce the number of films to be produced for the 
applicable broadcast year by one for each film not timely delivered either with or 
without substituting additional free repeat runs for original runs of films not 
timely delivered but not less than thirty with respect to a broadcast year in which 
NBC has ordered 39 films or, in lieu of reduction of new films, NBC may extend 
the broadcast year proportionately for each film not timely delivered. If two con- 
secutive films, or four films in the aggregate, have not been timely delivered, NBC 
may terminate the balance of the films to be produced for the applicable broad- 
cast year. 

27. ¢(b) If the broadcast time of the first network run of a film is cancelled due 
to war, force majeure, labor disputes, government regulations, or other conditions 
beyond NBC’s control, or in order to present a special event (including without 
limitation events of public interest and anniversary, dedicatory, holiday, and 
charity programs), NBC may reduce the number of films to be produced for the 
then-current broadcast year by one for each film the first network broadcast time 
of which was cancelled but not less than thirty with respect to a broadcast year 
in which case NBC will reimburse Producer for any out-of-pocket costs incurred 
by Producer in connection with such films, but Producer will use its best efforts 
to reduce such costs ; in lieu of reduction of new films, NBC may extend the broad- 
cast year proportionately for each network broadcast time so cancelled. If the 
broadcast time of a free repeat network run of a film is cancelled, NBC shall be 
entitled to a make-good broadeast, and may extend the broadcast year propor- 
tionately in order to schedule the same. If cancellation of network broadcast 
time is beyond NBC’s control and continues or will continue for twelve or more 
consecutive weeks, NBC may terminate the balance of the films to be produced 
for the then-current broadcast vear, in which event NBC will reimburse Producer 
for any out-of-pocket costs incurred by Producer in connection with such films 
but Producer will use its best efforts to reduce such costs. 


*Producer represents that provisions contained in light face brackets are not presently 
included in the employment agreement with the star, but Producer will use its best efforts 
to obtain such provisions and will inelude such provisions in future agreements. 
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27. (c) Any termination by NBC of the balance of the films to be produced 
during a broadcast year will not preclude NBC from exercising its option for a 
succeeding broadcast year. 

28. NBC shall have the exclusive right to exploit and arrange for the com- 
mercial exploitation in the United States, its territories and possessions, Canada, 
and the remainder of the Western Hemisphere other than British possessions 
(including full rights of sublicense) of the elements of each series during the 
term hereof with respect to such series (and thereafter if NBC retains the syndi- 
cation rights with respect to such series) in publications* (including without 
limitation stories, articles, books, comic strips, but not including publishing music, 
or licensing mechanical, or performing rights in music), merchandised products 
and services and advertising tie-ins, and other fields or any of them. Such rights 
will include the right to use the name, biography, and likeness of the star and 
featured performers in connection with such exploitation, but not as an endorse- 
ment of any product or service. If NBC does not intend to exercise its rights of 
exploitation in a series, it shall so advise Producer, in which event the rights will 
revert to Producer, subject to reasonable approvals by NBC to protect its rights 
with respect to the telecast of the films hereunder. With respect to each series, 
NBC shall pay to Producer 50% of the gross proceeds from any exploitation 
undertaken by it, shall retain the remaining 50%, shall render accountings and 
payments quarterly within thirty days after the close of the quarter, and shall 
have no further right to participate in such proceeds. The foregoing will apply 
to exploitation licenses made by NBC during the term of its rights even if the 
license period extends beyond such term. 

29. As used in this paragraph, “syndication,” “syndicated basis,” and similar 
expressions shall mean television distribution and exhibition of a series in the 
Territory otherwise than as a part of NBC’s network broadcasting rights as set 
forth elsewhere in this agreement. Except as expressly provided herein, there 
shall be no syndication of a series in the Territory. 

A series hereunder will become available for syndication after May 1 of any 
year in which NBC fails to exercise its option for the next succeeding broadcast 
year, but in such event no syndicated telecasting of any such series shall com- 
tence prior to the expiration of the term hereof with respect to such series. If 
NBC exercises its option with respect to a series for three broadcast years, then 
no syndicated telecasting of any films of such series may occur in the Territory 
without NBC’s consent prior to the expiration of the first three broadcast years 
of the term ; nevertheless, NBC may elect to release films of the series for syndi- 
cation after the first broadcast year and prior to the end of the third broadcast 
year, although NBC has no obligation to do so and may, instead, grant exclusivity 
to a sponsor or sponsors of such series for all or part of such three broadcast 
years. Producer shall have the right to require the syndicated release in the 
Territory of the films of a series produced for the first three broadcast years upon 
the expiration of the third broadcast year of the term with respect to such series; 
Producer shall have a like right with respect to the films of such series produced 
for each succeeding cycle of three broadcast years of the term at the end of 
the third broadcast year of such cycle. Producer shall give NBC written notice 
thereof on or before March 15 of the third broadcast year of the first or any suc- 
ceeding cycle: in the absence of such notice, Producer shall be deemed to have 
waived such rights for such cycle. If Producer exercises its right to require 
films of a series produced for a three-year cycle to be released for syndication 
at the end of such cycle, such films will likewise become available for syndication 
after May 1 of such third year, but no syndicated telecasting of any such film 
shall oceur until the end of the then-current broadcast year, and if NBC has 
exercised its option for the next succeeding broadcast year, the syndicated 
version of such series shall be released under another title if NBC so requires. 

Whether Producer or NBC will have the right to syndicate such series in the 
Territory shall be determined as follows: 

(a) If NBC has exercised its option under the Option Agreement with 
respect to one series only, then Producer and not NBC shall have the right 
to syndicate such series unless Producer shall effect a national network sale 
of the other series, in which event Producer and NBC shall each have the 


*Producer represents it does not presently know whether publication exploitation rights 

are contained in the agreements with the writers of the series and agrees to notify NBC 

romptly on its ascertaining the fact and to use its bést efforts to obtain such right, and 
Feild te include such right in any future agreement. 
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right to syndicate one series; determination of which party shall syndicate 
which series shall be made in the manner provided below, with the national 
network sale of a series by Producer for a broadcast year being treated for 
the purpose of such determination as the exercise of an option by NBC for 
such broadcast year. 

(b) If NBC has exercised its option under the Option Agreement with 
respect to both series, and failed to exercise its option for the second broad- 
cast year with respect to either series, then Producer shall have the right 
to select which of the two series it desires to syndicate, and NBC shall have 
the right to syndicate the other series. 

(c) If NBC has exercised its option under the Option Agreement and for 
at least two broadcast years with respect to both series, NBC shall have 
the right to select which of the two series it desires to syndicate and Pro- 
ducer shall have the right to syndicate the other series. 

(d) If NBC has exercised its option under the Option Agreement with 
respect to both series, but has exercised its option for the second broadcast 
year with respect to one series only, then Producer shall have the right to 
undertake syndication of the other series as to which NBC has failed to 
exercise its option, and if Producer elects to do so, NBC shall have the right 
to syndicate the series as to which it exercised its option for the second 
broadcast year; if Producer elects not to syndicate such other series, NBC 
shall have the right to syndicate the same, and NBC’s and Producer’s right 
to syndicate the series as to which NBC exercised its option for the second 
broadcast year shall be determined as follows: (i) if NBC fails to exercise 
its option for the third broadcast year, Producer shall have the right 
to elect to syndicate such series, or (ii) if NBC exercises its option for the 
third broadcast year, NBC shall have the right to elect to syndicate such 
series. 

(e) A broadcast year as to which NBC shall have exercised its right to 
terminate production of a series under paragraph 27 (b) hereof shall not, for 
the purpose of the above subdivisions (a) to (d) inclusive, be treated as 
a year with respect to which NBC has exercised its option. For instance, 
if NBC has exercised its option on a series for three broadcast years, but 
has terminated production of the series under paragraph 27 (b) during the 
second broadcast year, then NBC would be deemed to have exercised its 
option only for two years with respect to that series for the purpose of 
subdivisions (a) to (d). 

Not later than thirty days after a series becomes available for syndication, the 
party having the right of election shall advise the other party of its decision; if 
no notice is given, the party having the right of election will be deemed to have 
rejected syndication, or, if both series are involved, the right of election will pass 
to the other party. Unless a party having the right of election to syndicate a 
series, or a corporation controlling, controlled by or under common control with 
such party, is then engaged in the business of syndicated distribution, or if, being 
in such business and electing to undertake syndication of a series, such party 
fails to have an active sales effort under way on or before ninety days after such 
series becomes available for syndication, then the right of syndication of such 
series shall pass to the other party; if such other party is the Producer, the 
Producer shall keep the right of syndication; if such other party is NBC, then 
NBC likewise shall have a period of ninety days within which to undertake an 
active sales effort, failing which the syndication rights shall revert to Producer ; 
provided, however, that if NBC shall have the right to, and shall undertake to, 
syndicate a series, and NBC has not exercised its option with the result that the 
term with respect to such series will expire at the end of the then-current 
broadcast year, then such series will not become available for syndication until 
July 1, of the then-current year, unless Producer shall notify NBC to the contrary, 
and during the period from May 1 to June 30, both inclusive, Producer shall have 
the right to seek and arrange for a national network sale of such series. If 
Producer is successful in effecting such national network sale of such series, 
Producer may grant exclusivity of such series or may elect to release the films of 
such series for syndication to the same extent that NBC would have had the right 
to grant exclusivity with respect to such series had it exercised its option for 
the next succeeding broadcast year ; if Producer is unable to effect such a national 
network sale on or before June 30, then the series shall be deemed available for 
syndication, and the time for NBC’s election and for mounting a sales effort shall 
be measured from July 1 or from such earlier date as Producer shall notify NBC 
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the series is available for syndication. If NBC shall undertake syndication of a 
series, it shall also thereby acquire the right to syndicate such series in Canada 
and the remainder of the Western Hemisphere other than British possessions, but 
will honor any agreements theretofore made by Producer in such areas; NBC 
may, but shall have no obligation to, take over any such agreements. 

30. All gross revenues realized from the syndicated distribution (whether 
within or outside the Territory) of the films of a series shall be applied as follows: 
The distributor shall first deduct therefrom the following distribution charges and 
costs : 

(a) A distribution fee (i) of — of gross revenues from each national 
sale, (ii) of ———— of gross revenues from each regional sale, and (iii) of 

of gross revenues from each local sale; a national sale is defined as a 
sale for telecast over more than sixty television stations in the continental 
United States ; a regional sale, as a sale for telecast over not less than twelve 
nor more than sixty television stations in the continental United States, and 
any sale for telecast over stations outside the continental United States; and 
a local sale, as a sale for telecast over less than twelve television stations in 
the continental United States; 

(b) Censorship charges and fees; 

(c) Delivery, shipping, customs duty, and import costs and fees; 

(d) The cost of title changes and release prints and foreign-language 
versions (at a cost not exceeding the prevailing market cost) ; 

(e) The cost of advertising the films (not exceeding --——- of gross re- 
ceipts from the respective territories) ; 

(f) The cost of negative and print insurance and also of “program insur- 
ance” ; 

(g) The cost of music and copyright clearances insofar as necessary for 
the exploitation of the films in the territories in which they are to be ex- 
ploited and insofar as such cost has not already been paid out of the cost of 
production of the films and royalties paid to unions or other guilds; 

(h) “Rerun” costs where necessitated by union or other guild require- 
ments ; 

(i) The cost of copyright registrations and searches insofar as not already 
included in the cost of production of the films; 

(j) Reasonable expenses incurred in defending claims for infringement; 

(k) The cost of making any necessary alterations for screen credits; 

(1) All such other proper and reaSonable expenses as may be incurred by 
the distributor in and about the exploitation of the films in its territory. 

All remaining revenues shall then be applied as provided in Paragraph 32. 

31. Producer reserves all other rights not granted to NBC herein, but agrees 
that no use will be made of the films or of the literary property of a series cov- 
ered by this agreement in theatrical or nontheatrical exhibition without the 
agreement of NBC. [Producer agrees that NBC shall be entitled to 50% of the 
Producer’s share.] Any net profits realized from any such reserved rights during 
the term hereof and after the term with respect to license of rights granted dur- 
ing the term shall be added to net profits under Paragraph 382. 

382. All revenues from the films of a series throughout the world, including 
without limitation payments made by NBC for network broadcasts hereunder 
and any syndication revenues remaining after deductions authorized under Para- 
graph 30, shall be applied first to recoupment of the negative cost of the films 
of such series and to payment to Producer of a distribution fee of 10% of the 
amount paid by NBC for the films of such series under Paragraph 5 hereof. All 
remaining revenues from the films of such series shall be deemed net profits. 
NBC shall be entitled in perpetuity to 25% of the aggregate net profits from such 
series. 

33. Each party will render accountings and any payments due (NBC with 
respect to matters set forth in Paragraphs 28 and 30 and Producer with respect 
to matters set forth in Paragraphs 30, 31, and 32) on a quarterly basis within 
thirty days after the close of the quarter. Each party shall maintain accurate 
books and records with respect to its exploitation, which shall be open to inspec- 
tion by a firm of independent certified public accountants designated by the other 
party at reasonable times. 

34. Producer warrants: 

(a) Right to make the agreement and grant rights; 

(b) No encumbrances will exist against the films or basic work or rights; 

(ec) Producer will have marketable title to films; 
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(d) No film will violate civil or proprietary rights ; 

(e) No film will be a remake or reissue of an earlier film; 

(f) Producer will not do anything at any time in the future that would 
be in derogation of or impair performance of his obligations hereunder ; 

(g) NBC will not have any liability for payment of fees or commission to 
agent of Producer. 

35. (a) Producer shall indemnify and hold harmless NBC, its officers, direc- 
tors, agents, and employees, the stations over which the films hereunder are trans- 
mitted, any sponsor of said films and its advertising agency, and their respective 
officers, directors, agents, and employees, from and against any and all liability, 
actions, claims, demands, loss, expense, or damage (including reasonable attor- 
neys’ fees) caused by or arising out of the use of the films as herein contem- 
plated, or the breach of any provision hereof by Producer. NBC will similarly 
indemnify Producer with respect to any material furnished by it or breach by it 
of any provision hereof. Producer shall, at its own cost and expense, obtain and 
maintain in full force and effect, during the term of this agreement and the first 
two years of syndication thereafter, a radio and television producer’s liabiilty 
policy issued by a mutually agreeable company, insuring Producer’s obligations 
under this paragraph in the amount of at least — for each series and 
naming NBC as a party insured: Producer shall’ furnish NBC with a copy 
of said policy as soon as the policy has been so obtained ; such policy shall provide 
that a copy of any notice thereunder be sent to NBC. NBC’s approval as set 
forth above of any material furnished by Producer shall not constitute a waiver 
of Producer’s indemnity with regard thereto. 

(b) The provisions of this paragraph are applicable in any case where an 
indemnity is provided under this agreement. Termination of this agreement 
shall not affect the continuing obligations of an indemnitor. The indemnitee 
shall give the indemnitor prompt notice of any claim, demand, or action arising 
under the provisions of any indemnity. Upon such notice from the indemnitee, 
the indemnitor shall assume the defense of any claim, demand, or action (for 
which indemnity is provided) against such indemnitee and become (or be joined 
by the indemnitor as) a party to any such action and shall, upon request by the 
indemnitee, allow the indemnitee to participate in the defense thereof. In the 
event that the indemnitee settles any claim, demand, or action (for which in- 
demnity is provided) without the prior written consent of the indemnitor, the 
indemnitor shall be released from all and any liability under said indemnity. 

36. If at any time any person whose services or the product of whose services 
Producer furnishes hereunder fails to conduct himself with due regard to social 
conventions and public morals and decency, or commits any act or becomes in- 
volved in any situation or occurrence tending to degrade Producer or him in 
society or to bring Producer or him into public disrepute, contempt, scandal, or 
ridicule, or tending to shock, insult, or offend the community, or tending to reflect 
unfavorably upon Producer or him or NBC or any sponsor of the films here- 
under or its advertising agency, or if he has so conducted himself and informa- 
tion in regard thereto becomes public, Producer shall terminate the services of 
such person and furnish a mutually satisfactory substitute therefor in future 
films. 

37. Producer is an independent contractor. 

38. Producer may not assign this agreement or rights hereunder except as to 
right to money hereunder and in such case only one assignment will be in effect 
at a time. 

39. Hither party may assign any part or all of this agreement to any corporation 
controlling, controlled by, or under common control with such party, or succeed- 
ing to a substantial portion of such party’s business, whether by merger or other- 
wise, but will remain secondarily liable after assumption of liability by assignee. 
Either party may sublicense rights as it may desire but subject to this agreement. 

40. NBC has no obligation to broadcast or distribute programs, but only to pay 
[for completed programs and producer's out-of-pocket on the rest] therefor as 
provided herein. 

41. Either party may obtain injunctive relief against the other for breach or 
threatened breach of this agreement. 

42. Notices are to be by mail, hand or telegram to the addresses stated above, 
unless a party sends notice of change of address. Approvals, consents, and notices 
must be in writing. 
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48. This is the entire agreement of the signatories. Any changes are to be in 
writing. New York law will govern. 
NATIONAL BROADCASTING COMPANY, INC., 
OFFICIAL Fi_Ms, INc., 
By 8S. Hackett, President. 


(Per BPR) 
Tue ADVENTURES OF Siz LANCELOT 


Contract dated.—April 20, 1956. 

Starring.—William Russell. 

Contracting parties.—Official Films, Inc., and the National Broadcasting Com- 
pany, Inc. 

Date of contract.—April 20, 1956, for a broadcast year with options of renewal 
up to 10 years. 

Producer.—Official Films, executive Producer Hannah Weinstein. 

Number of films.—NBC shall order by written notice to the Producer not later 
than June 15, either (a) thirty films if the films are to be telecast three weeks 
out of four or (b) thirty-nine films if telecast weekly. If NBC exercises its op- 
tion without specifying number, it shall be deemed to have ordered 39. It shall 
have the right to reduce number to 30 by notice not later than June 15. Three 
pilot films shall be included as part of first year’s series. NBC shall have option 
to order for each succeeding year as above stated. 

Delivery of films.—1st film ———— days prior to broadcast thereafter one per 
week. Consisting of (1) composite 35mm positive fine grain print, titled, edited 
and assembled, (2) 16mm reduction negative titled, edited, and assembled, (3) 
sound track negative synchronized with assembled 16mm picture negative, (4) 
one copy of corrected final shooting script, (5) five copies of detailed music cue 
sheets, (6) five still photographs or: Two 35mm and two 16mm composite prints 
titled, edited, and assembled with sound suitable for NBC’s broadcasting. 

Payment.—Not later than ———— days after delivery of each film NBC agrees 
to pay —— per new film (including the pilot films). Prices for new films of 
such subsequent years may be increased no more than ———— per film if costs 
increase (notice to NBC by March 15). NBC shall be deemed to have paid the 
last ———— for the first broadcast year (pilot films). 

Number of runs.—For the above payments NBC is entitled to one run of each 
film and if (a) thirty films are ordered for a broadcast year, a free second run 
of each of nine films or (b) if thirty-nine films ordered, a free second run of each 
of 13 films in any order. Until syndication, NBC may have an unlimited number 
of runs by paying — for the second run (other than free runs provided), 
————- for third run of any film, and ———— for the fourth or any subsequent runs 
of any film. Payment made not later than ———— days after the original telecast 
of the run. A run is one telecast in each city. 

Erclusivity.—NBC shall have the exclusive right to telecast over its network 
in the United States, its possessions, territories, the films, literary format, dia- 
logue, characters, etc., will be exclusive to NBC. NBC may acquire Canadian 
rights by a payment not in excess of —-——— per new film. After three broadcast 
years the films produced shall be available for syndication (title of series 
changes). Films put into syndication will not be available to NBC over network 
facilities. NBC shall also have the right to use and license the use of the films 
for promotion, audition, file, and reference purposes, and for the U. S. Armed 
Forces. Official may license the films outside NBC’s territory (except Windsor, 
Ontario). NBC has right to broadcast in color sponsorship basis, nonsponsored 
sustaining, or any combination. NBC shall have sale benefits from any proceeds 
of sponsorship. 

Laboratory.—The 35mm negative will be deposited in a laboratory in England. 
A 16mm reduction negative and a 35mm fine grain print will be deposited in a 
New York lab—in Official’s name with lab to honor NBC’s request for prints. 
NBC not liable for loss or damage to negatives or prints. 

Syndication.—Television distribution and exhibition of a series other than 
as part of NBC’s network broadcasting rights. A series will be available for 
syndication after May 1 of any year in which NBC does not exercise its option 
for the succeeding year, commencing after NBC’s term expires. Producer shall 
have the right to require the syndicated release in the territory of the films 
of a series produced for the first three broadcast years upon the end of the third 
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broadcast year (every three-year cycle). NBC receives written notice on or 
before March 15 of the third year. If NBC shall take over syndication of a 
series, it shall also acquire the right to syndicate such series in Canada and the 
remainder of the Western Hemisphere excluding British Possessions, but will 
honor any agreements theretofore made by Producer in such areas. NBC shall 
have a period of days to engage in active sales efforts of syndicated series ; 
if it fails to, syndication rights revert to Official. 

If NBC fails to exercise its option for the third broadcast year, Producer 
shall have the right to syndicate such series. If NBC exercises its option for 
the third year NBC shall have the right to syndicate. If NBC shall have the 
right to, and shall undertake to syndicate a series, and NBC has not exercised 
its option with the result that the term regarding such series will expire at the 
end of the then current year, then syndication shall be deferred until — : 
unless Official decides contrary, and from to Producers shall 
have the right to arrange for a national network sale of such series. If unable 
then the series shall be available for syndication. 

Revenue from Syndicated Distribution.—The distributor shall first deduct: 

(a) — of gross revenue from each national (60 stations), ———— 
of gross revenue from each regional sale (12-60), ———— of gross revenue 
from each local sale (1-12 stations) ; 

(b) Censorship charges and fees; 

(c) Delivery, shipping customers duty import fees ; 

(d) Cost of title changes, release prints, foreign language ; 

(e) Advertising (up to — gross receipts only) ; 

(f) Insurances (negatives, prints, program) ; 

(g) additional music or copyright insurance ; 

(h) rerun costs, union or guild. 

Other reasonable expenses incurred. Remaining revenue applied first to re- 
coupment (including pay by NBC for network broadcast) of the negative cost 
of the films of such series and to payment to Official of a distribution fee of ———— 
of the amount paid by NBC for the films of such series, All remaining money 
from the films of such series shall be deemed net profit. NBC shall be entitled 
in perpetuity to ———— of the aggregate net profit from such series. 

Liability Insurance.—Producer shall at its own cost and expense maintain in 
full force and effect during term of this agreement and for the first two years 
of syndication a policy insuring Producers obligation in the amount of at least 
— for each series and naming NBC as a party insured. 

Additional Provisions.—If broadcast time of the first network run of a 
cancelled due to war, force majeure, labor trouble, special event, etc., 
may reduce number of films to be produced by one for each program canceled. 
NBC will reimburse Official for any out-of-pocket costs. NBC shall have the ex- 
clusive right to exploit the elements of each series in publication, stories, ar- 
ticles, books, comic strips (not music) in the U. S. territories and possessions, 
Canada, and Western Hemisphere except British possessions by paying Official 
50% of the gross proceeds. Payments within 30 days of each quarter. If NBC 
does not exercise rights to exploitation it shall advise Official, and all rights 
shall revert to Official. 

Producer Warrants: 

(a) Right to make and grant rights; 

(b) No encumbrances exist ; 

(c) Producer will have marketable title to films; 

(d) Producer will do nothing that would be in derogation of or impair per- 
ene of his obligations here made. Producer is an independent con- 
tractor. 

Agreements.—Each party shall defend on in other. Each party shall main- 
tain accurate books and records. Payments from exploitation, syndication, due 
on a quarterly basis within 30 days after the close of a quarter. NBC has no 
obligation to broadcast or distribute but only to pay as provided herein. 


ae ge ey at 4:40 p. m., the subcommittee recessed to reconvene 
at 10 a. m., Friday, September 14, 1956.) 
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Part I1—The Television Industry 


FRIDAY, SEPTEMBER 14, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
New York, N. Y. 

The subcommittee met, pursuant to adjournment, at 10 o’clock a. m. 
in room 110, United States Courthouse, Hon. Emanuel Celler (chair- 
the Judiciary Committee) presiding. 

Present: Representatives Celler (chairman), Rodino, and Keating. 

Also present: Herbert N. Maletz, chief ‘counsel ; Kenneth R. 
Harkins, cocounsel; and Samuel R. Pierce, Jr., associate counsel. 

The Cuairman. The committee will resume the hearing this 
morning. 

Our tirst and only witness today will be Assistant Attorney Gen- 
eral Victor Hansen, head of the Antitrust Division of the Department 
of Justice. 

I want to say, Judge Hansen, that we are happy to meet you for the 
first time and to greet you. You come to us witha very excellent repu- 
tation as a judge of great repute in yous own State of California and 
I want to say that the relationship between the Judiciary Committee 
of the House and the Antitrust Division has always been very close. 
The cooperation has been due in a great measure to your very dis- 
tinguished predecessor, Judge Barnes, and his very able assistants who 
are now your own assistants, Mr. Victor Kramer and Mr. Robert Bicks. 

We have, shall I say, an affectionate regard for those two gentlemen 
and they have been of inestimable value to your predecessor, Judge 
Barnes. I am sure that they will carry on in the same excellent 
fashion with you. 

I want you, Judge, to feel free at all times to call upon us if we can 
be of any aid and assistance in the car rying out of your work as head 
of the Antitrust Division. 

Mr. Hansen. Thank you very much, sir. 

The CHarrman. You may proceed. I understand you have a 
statement. 

Mr. Hansen. Yes, sir. 


TESTIMONY OF VICTOR R. HANSEN, ASSISTANT ATTORNEY GEN- 
ERAL IN CHARGE OF THE ANTITRUST DIVISION, DEPARTMENT 
OF JUSTICE, ACCOMPANIED BY ROBERT A. BICKS, LEGAL ASSIST- 
ANT TO THE ASSISTANT ATTORNEY GENERAL, AND VICTOR H. 
KRAMER, CHIEF, GENERAL LITIGATION SECTION 


Mr. Hansen. I appear today at the request of your chairman to 
discuss Antitrust Division activities in the field of television. My 
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plan is, first, to set forth the related statutes that mark out Govern- 
ment responsibilities, on the one hand, for antitrust enforcement and, 
on the other, for regulation of television activities. Within the sta- 
tutory framework, I shall, second, detail for you this Division’s 
pending investigation of television. 

Treating all of these matters, bear in mind that yesterday marked 
only 2 months since I took office as Assistant Attorney General. 
Many of the activities I shall describe began long before that time. 
Others have gotten underway since I took office. Regarding all our 
television investigations, however, I shall endeavor to treat fully 
our program and answer your questions. 

First, the statutory framework. Section 4 of the Sherman Act, 
as you know, leaves enforcement of that law to “the direction of the 
Attorney General.” Section 15 of the Clayton Act imposes a like 
responsibility on this Department. The Federal Communications 
Commission, in contrast, has no power to enforce the Sherman Act 
and only limited authority, never thus far exercised, to enforce 
Clayton Act section 7 against “common carriers engaged in wire or 
radio communication or radio transmission of energy.” So much 
for the division of antitrust enforcement responsibility. 

More broadly, however, the Commission is obliged by statute to 
“generally encourage the larger and more effective use of radio in 
the public interest.” That last statement was a quote. Applying 
this “public interest” standard, as the Supreme Court put it in 
Federal Communications Commission v. R. C. A., “There can be 
no doubt competition is a relevant factor in weighing public interest.” 
With this in mind, FCC Chairman McConnaughey testified before 
this subcommittee that the Commission “has the obligation to main- 
tain a system of broadcast compatible with the antitrust laws.” 

Underscoring the importance of competition, Congress did not 
see fit, for example, to grant the Federal Communications Commission 
power to give a broadcasting licensee any antitrust immunity. To 
the contrary, Congress directed the Commission to refuse a license to 
anyone whose license has been revoked by any court judgment in an 
antitrust proceeding. And, even more important, the Communica- 
tions Act itself specifies: 

All laws of the United States relating to unlawful restraints and monopolies 
and to combinations, contracts, or agreements in restraint of trade are hereby 
declared to be applicable to * * * interstate and foreign radio communications. 

The CuatrMan. I might say at this time that that provision is more 
honored in the breach than in the observance. 

Mr. Hansen. In light of this provision, the FCC Chairman has 
agreed that even FCC approval of a specific exchange of stations 
does not render “antitrust prosecution by the Department of Justice 
impossible.” 

s you know, however, entry into the broadcasting business requires 
a license from the Commission. In addition to controlling entry, the 
Commission has authority to, and does, regulate many broadcasting 
activities. Consequently, if a licensee has shaped his action to con- 
form with rules of the Commission, the second circuit, at least, in a 
private antitrust suit, has deemed— 
it improper to grant a preliminary injunction * * * where the Federal Com- 


munications Commission, after protracted hearings * * * has specifically sanc- 
tioned many of the important terms of the contracts— 
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there challenged. From this it follows that this Department, shaping 
its antitrust proceedings, may do well to consider the scope and con- 
tent of Commission control over conduct against which we proceed. 
So much for a brief sketch of the regulatory pattern. ; 

Against this background I turn, second, to details of our pending 
investigations. Initially, I trust our grand-jury inquiry into NBC’s 
acquisition of Westinghouse’s Philadelphia television and radio sta- 
tions. More broadly, relevant are sittings investigations of network 
tie-ins and talent control. Next, I analyze questions Peer by the 
networks “must buy” and “option time” policies, Finally, underpin- 
ning all these inquiries is the basic issue whether, in today’s market 
context, the networks’ dual role—program production and distribu- 
tion coupled with station control—so threatens television competition 
as to warrant divesture. ‘To these issues I now turn. 

First, NBC-Westinghouse. At a conference on August 12, 1955, 
three Commission staff members advised the Antitrust Division that 
NBC and Westinghouse had sought Commission approval of NBC’s 
swap of its Cleveland broadcasting facilities for the Westinghouse- 
Philadelphia television and radio stations. We were also advised that 
Woetinahoone’s application indicated that Westinghouse had agreed 
to this transfer on pain of loss of its NBC network affiliation. And 
we were told an FCC staff investigation would be launched. 

Shortly after this August meeting the Division and the FCC each 
designated a staff member to serve as liaison for all matters relating 
to both agencies’ responsibilities. As part of this plan, the latter part 
of September the Division’s liaison man examined on an informal 
basis the FCC staff report of inquiry. Similarly, documents obtained 
during the FCC inquiry were scanned late in October. We requested 
copies of certain of these documents at the time of their examination. 
They were delivered to the Division by the FCC on November 28, 1955. 

Less than 1 month later, on December 21, 1955, I understand the 
Commission voted to approve the exchange. 

The Cuarrman. I understand also that the Commisison voted to 
approve that exchange without a hearing. 

r. Hansen. I understand that is true. 

This approval was neither communicated to us nor announced pub- 
licly, however, until December 28, 1955. 

Mr. Maretz. Mr. Chairman. 

The CHarrman. Mr. Maletz. 

Mr. Marerz. Judge Hansen, I note that you state that the Anti- 
trust Division requested copies of Federal Communications Commis- 
sion documents late in October 1955, yet they were not delivered by 
the Federal Communications Commission until November 28, 1955. 

Would you say, on the basis of what you now know about the matter, 
that this delay by the Federal Communications Commission of ap- 
proximately a month in delivering copies of the documents requested, 
was unusual ? 

Mr. Hansen. I have not had sufficient experience to say that it is 
unusual. I can say that the delay obviously did not help us, but it did 
not prevent us from carrying along our other investigations. 

The Cuatrman. May I ask Mr. Kramer and Mr. Bicks whether 


either of you would say that was unusual ? 
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Mr. Bricks. Mr. Kramer has been working regularly with the FCC. 
Would you say that was unusual ? 

Mr. Kramer. No; I would not, sir, 

The Cuarrman. All right. 

Mr. Mauerz. Judge Hansen, on the basis of your review of this mat- 
ter, did this delay by the Federal Communications Commission ham- 

r the Antitrust Division in arriving at a decision to conduct a pre- 

iminary investigation of the proposed transaction ? 

Mr. Hansen. We had started it, and I do not think it materially did. 
You will note, following in my statement here, we did take some action 
before it was made public. 

Mr. Maerz. Now, in your judgment, should the Commission have 
notified the Antitrust Division on mber 21, 1955, that it had voted 
to apres this swap deal ? 

Mr. Hansen. I would say we would have expected it. 

Mr. Maerz. But you were actually not notified ? 

Mr. Hansen. I was not there. I do not know. There might have 
been some telephone communication or unofficial notification, but my 
records have not disclosed that we were notified. 

Mr. Materz. One further question on this point: 

In view of the liaison between the Department of Justice and the 
Federal Communications Commission concerning this matter, which 
started, as I think our record indicates, on July 22, 1955, do you be- 
lieve that the Commission should have undertaken to obtain the views 
of the Department of Justice concerning the antitrust implications 
of this proposed deal before voting to approve it? 

Mr. Hansen. Well, I do not oe whether or not there was any 


exchange of ideas. It quite frequently has happened that a telephone 


call exists between both divisions, but I would say that there ought 
to be certainly in this kind of a case close liaison, the furnishing of in- 
formation from both sides where action is taken by either. 

Mr. Materz. Well, obviously there was not that kind of liaison, is 
that right ? 

Mr. Hansen. Well, I must admit that from looking at the record 
alone I think probably it did not work as effectively as it should have. 

Mr. Materz, Thank you. 

Mr. Roprno. Judge Hansen, on December 27, on receipt of the data 
which was delivered to Chairman McConnaughey and the other mem- 
bers of the Federal Communications Commission, was there any at- 
tempt on the part of the Commission to contact the Justice Department 
to learn what its views might be? 

Mr. Hansen. Well, my understanding is it was not delivered to 
any individual Commissioner personally, but was delivered there to 
the person in charge. However, I am not certain—I believe probably 
that they did not receive the information until after their decision was 
announced. 

Mr. Roptno. Well, regardless of that, was there any attempt made 
thereafter to contact the Department of Justice in the event there 
might have been some probable—— 

Mr. Hansen. My undersanding is there was not. 

Mr. Roprno. There was not. 

The Cuarrman. You may proceed, Judge. 

Mr. Hansen. Yes, sir. 
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Following up from the effective date of December 28, 1955, and in 
the interim, on the morning of December 27, 1955, a letter from my 
predecessor in office, Judge Barnes, to Chairman McConnaughey was 
delivered to the Commission. That letter advised the Commission 
that this Division had begun a preliminary investigation into whether 
this exchange of broadcasting facilities transgressed the antitrust 
laws. Regarding the outcome of that investigation, moreover, our 
letter promised an early decision. 

By June of this year, that investigation had progressed to a Federal 
grand jury in Philadelphia. Among the witnesses this grand jury 
subpenaed were : 

Joseph E. Baudino, vice president, Westinghouse Broadcasting Co. 

Chris J. Whitting, vice president, consumer production division, 
Westinghouse Electric Co. 

John W. Steen, counsel, Westinghouse Broadcasting Co. 

E. V. Huggins, vice president, Westinghouse Electric Corp., chair- 
man of the board, Westinghouse Broadcasting Co. 

Joseph E. Heffernan, financial vice president, National Broadcast- 
ing Co. 

Tinsley R. Denny, vice president in charge of owned-stations di- 
vision, National Broadcasting Co. 

Robert W. Sarnoff, president, National Broadcasting Co. 

David Sarnoff, chairman of the board, Radio Corporation of 
America. 

In addition, NBC and its parent RCA, Westinghouse Broadcast- 
ing Co. and its parent Westinghouse Electric Corp., the Columbia 
Broadcasting System and others, have pursuant to grand jury sub- 
— produced documents from their files. More of these may still 
»e forthcoming. 

Mr. Mauerz. Mr. Chairman. 

The CHamrman. Yes, 

Mr. Materz. Judge Hansen, you state that the Columbia Broad- 
casting System has pursuant to a grand jury subpena produced doc- 
uments from its files. My question is this: 

Is this the same grand jury that is investigating the NBC-West- 
inghouse exchange ? 

Mr. Hansen. Yes, it is. 

Mr. Maerz. Would you say then that the Philadelphia grand jury 
is not limiting itself to the NBC-Westinghouse transaction ¢ 

Mr. Hansen. I do not think I can properly comment on that. 

Mr. Maerz. I understand. 

Mr. Hansen. Examination of this evidence is now well underway. 
Decision whether action is warranted will be forthcoming, I hope, 
before this year’s end. Detailed comment upon any possible action 
on this matter before the grand jury I deem at this time unseemly. 
However, this much can be said now. First, the exchange itself 
oe the liaison between the Antitrust Division and the 
FCC. 

Mr. Maerz. In what way has liaison between the Antitrust Di- 
vision and the Federal Communications Commission been accelerated ? 

Mr. Hansen. By twothings. I think the fact of the possible break- 
down in it has made both agencies more conscious of it and as a re- 
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sult of that we have almost weekly contacts between the agencies re- 
viewing matters under mutual consideration. 

Mr. Mauerz. That is a new step that you have instituted ? 

Mr. Hansen. That is a new step that was instituted by my predeces- 
sor. I would like to take credit for it. 

Mr. Maerz. But you have implemented it? 

Mr. Hansen. Yes. 

Mr. Maerz. Did the sequence of events with respect to the NBC- 
Westinghouse exchange indicate to you the necessity for improving 
liaison between the Antitrust Division and the Federal Communica- 
tions Commission ¢ 

Mr. Hansen. Well, I think I answered, “Yes, it did.” 

Mr. Mauerz. Now, I would like to ask you, if I may, about the 
liaison between the Department of Justice and the network study 
group of the Federal Communications Commission. First, I would 
like to point out that Judge Barnes testified before a Senate commit- 
tee on February 28, 1956, that up to that date the network study group 
had not asked him to comment on the chain broadcast regulations, or 
asked him his opinion as to how the regulations affected the Depart- 
ment’s enforcement of the antitrust laws. 

My question is this: Since February 28, 1956, has the network study 
group of the Federal Communications Commission consulted with the 
Antitrust Division with regard to any possible future revisions of the 
chain broadcast regulations? 

Mr. Hansen. Mr. Kramer tells me there has been active communi- 

cation between the two. There has been an exchange of memorandums, 
dlecusiitg the contents of memoranda, and that in the event confer. 
ences are ‘required that they are set up. 

Mr. Maerz. Well, would you care to particularize on the nature of 
the working relationship between the network study group of the Fed- 
eral Communications Commission and the Antitrust Division ? 

Mr. Hansen. I am informed by Mr. Kramer that they have not 
asked for specific recommendation concerning this matter, but that 
they are in constant contact with us, and before : any decisions will be 
made they will do so. 

The CHarrman. I just want to say, Judge, this is very highly im- 
portant to these revisions of the chain broadcast regulations, which, 
incidentally, are many, many years old, almost 15 years old. Cer- 

tainly, it should have the most careful scrutiny of the Department of 
Jontie e, and I am sure that you will scrutinize it most carefully. 

Mr. Hansen. I assure you that we will, sir. 

The CuatrMan. You are down at the bottom of page 6, sir. 

Mr. Hansen. First, the exchange itself has accelerated liaison be- 
tween the Antitrust Division and the FCC. Second, ownership and 
operation by television networks of their own stations gives them an 
oppor tunity—per haps even a temptation—to indulge in tactics which 
pose serious antitrust questions. 

Mr. Marerz. Excuse me, Mr. Chairman. 

Judge Hansen, in connection with the sentence which you have just 
read, I am sure that you are familiar with the fact that the multiple- 
station ownership rule of the Federal Communications Commission 
prohibits any person from having an interest in more than 5 VHF 
stations and 2 UHF stations; is that right? 
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Mr. Hansen. Yes. I anticipated that there might be some ques- 
tions, and I have a brief statement here concerning it. 

Mr. Marerz. May I finish the question, sir? 

Mr. Hansen. Yes. 

Mr. Materz. Has it come to your attention that various proposals 
have recently been submitted to the Federal Communications Com- 
mission proposing a liberalization of the Commission’s multiple-own- 
ership rules ? 

Mr. Hansen. It has. 

Mr. Materz. In your judgment, might liberalization of these rules 
be inconsistent with antitrust objectives / 

Mr. Hansen. I would say yes, definitely. 

Mr. Maerz. Would you say that ownership of broadcast. stations 
by networks renders such stations permanently inaccessible to com- 
peting networks? 

Mr, Hansen. Well, inaccessible—I can’t answer that. 

Mr. Maerz. All right. You say that you anticipated questions. 

Mr. Hansen. I thought you were going to ask me something about 
the proposal covering the 25 percent of the stations of the United 
States. 

Mr. Maerz. Would you like to comment on that? 

Mr. Hansen. Yes. The present section 3.636 of the Commission 
rules bars any TV broadcasting license grant which— 
would result in a concentration of control of television broadcasting in a man- 
ner inconsistent with public interest, convenience, or necessity. In determining 
whether there is such a concentration of control, consideration will be given 
to the facts of each case, with particular reference to such factors as the size, 
extent, and location of areas served, the number of people served, and the extent 
of other competitive service to the areas in question. The Commission, however, 
will in any event consider that there would be such a concentration of control 
contrary to the public interest, convenience, or necessity, for any party or any 
of its stockholders, officers, or directors to have a direct or indirect interest in, 
or be stockholders, officers, or directors of, more than 7 television broadcast 
stations, not more than 5 of which may be in the VHF band. 

The proposed rule would obviate consideration of factors important 
to gaging undue concentration of television control, selects out only 
one of the considerations; namely, the number of people served. 

The omitted considerations, such as size, location, and other serv- 
ices, may be crucial to any gage of concentration. Under the proposed 
rule, a single broadcaster could in effect. monopolize every important 
TV outlet within the borders of a single State. The Commission itself 
opposed like bills with respect to radio on the ground that the 25- 
percent rule will permit a single person or organization to own stations 
serving 20 of the 22 States west of the Mississippi River. 

My main objection is that eradication of the sixth numerical limita- 
tion may tend to increase the trend toward concentration. Such 
concentration is undesirable, whether vested in networks or in other 
single interests. 

The Commission itself, in its report on chain broadcasting, 1941, 
said that it would oppose network ownership of stations if it were 
deciding the matter ab initio. 

It justified continuation of network station ownership only because 
substantial interest had developed in reliance on its tolerance of the 
situation. The Commission deplored the trend toward concentration 
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of ownership and control of radio stations. The same trend has been 
observed with respect to television. Ownership of a large number of 
stations by a single interest raises real antitrust problems. Such 
owners would be in a position to use tactics similar to those of the 
Griffith, Schine, and Crescent motion-picture circuits by capitalizing 
on mass purchasing power and by combining their outlets in single- 
station markets with their outlets in multiple-station markets. 

We have received complaints that these tactics have already been 
employed by multistation owners who obtain preferences in network 
affiliations over single-station owners, and who obtain preferences in 
the purchase of important packages of feature film. 

As a result, it is my considered opinion that the multiple-ownership 
rule should be, if anything, tightened, not relaxed. 

Mr. Materz. Thank you. 

The Cuamrman. May I ask you, does the multiple-ownership rule 
apply only to wholly owned stations and not to affiliated stations ? 

Mr. Hansen. It is my understanding; wholly owned. 

Mr. Keatine. Affiliated is the phrase meaning having no financial 
interest ? 

Mr. Hansen. That is my understanding. 

The CuatrMan. Judge Hansen, judging from the tone of your 
reply, would it appear that the Federal Communications Commission 
might succumb to pressure to increase the present seven to a larger 
number ? 

Mr. Hansen. I have no basis for believing that. I have not spoken 
with them. My understanding is, I would say, they probably would 
not. 

Mr. Maerz. Judge Hansen 

Mr. Keratine. May I inquire, before you go into that, whether an 
effort is being made or a proceeding pending before the Commission 
to increase the number? 

Mr. Hansen. I understand, sir—I cannot say of my own knowledge. 
I am not certain of it. 

Mr. Keatrne. Can counsel inform me on whose motion such pro- 
ceeding is pending? 

Mr. Maerz. Yes. It is the staff’s information, from trade reports, 
that the Commission is considering a rulemaking proceeding to lib- 
eralize its present multiple-ownership rule. 

Mr. Keattne. On its own initiative? 

Mr. Maerz. Yes, sir. I do not believe, however—— 

Mr. Keatrne. Well, has any Commissioner testified to that before 
us? 

Mr. Materz. No. 

Mr. Keatina. How did counsel get any such idea? 

Mr. Materz. From the rather authoritative trade journals. 

Mr. Keatrne. Trade journals. 

Mr. Maerz. And I believe that the Department of Justice is also 
aware of the fact that there is definitely a move afoot to liberalize the 
Commission’s multiple-ownership rule; is that correct, Judge Hansen ? 

Mr. Hansen. Like Will Rogers, all I know is what I read in the 
papers. I have read that there was, but I cannot answer that question. 
I do not know of my own knowledge. 
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Mr. Materz. I do not believe that a formal proceeding has been 
instituted. 

Mr. Keating. All right, sir. 

Mr. Maerz. I might add this: In specific cases, or at least in one 
case that is pending before the Commission, a request has been made 
to liberalize its multiple-ownership rule with respect to a specific sta- 
tion. In other words, an applicant is asking for a waiver. 

Mr. Keating. And the applicant is a network? 

Mr. Materz. No, sir; it is a multiple-station owner. 

The Cuaran. And he wants to increase his stations from seven to 
a larger number? 

Mr. Materz. The applicant is not a network. He is asking for a 
waiver so as to permit him to acquire one additional station, as I under- 
stand it. I am not entirely clear about the nature of this particular 
proceeding. 

Mr. Keattne. Does the seven rule apply to wholly owned subsidi- 
aries or partially owned? In other words, can a single owner have a 
partial interest in a dozen ? 

Mr. Maerz. No, sir. 

Mr. Prerce. No, sir. 

Mr. Maerz. No person can have any interest in more than seven 
stations, whether it is partial or not. Is that correct Mr. Kramer? 

Mr. Kramer. I do not know for sure. I think you are right. 

The Cuarrman. Judge Hansen, I take it from your statement that 
you would oppose any change in the rule so as to permit the liberaliz- 
ing of the multiple rule to include more than seven stations? 

Mr. Hansen. Yes, and maybe it ought to be tightened. 

The Cuarrman. Have you made that view known to the Federal 
Communications Commission ? 

Mr. Hansen. No, sir. 

The Cuarrman. Do you intend to do so? 

Mr. Hansen. Yes, sir. 

Mr. Keatrne. By tightening, you mean if anything they should be 
made more stringent ? 

Mr. Hansen. Made more stringent than they are now. I came into 
this after I received the invitation to appear here, and that is one of the 
problems that appeared as being important. Frankly, from the date 
of the receipt of the invitation to my appearance here, the time has 
been devoted largely to accumulating evidence sufficient to inform 
me of the problem and to make a statement here. 

The CHarman. We understand your limitations in that regard, 
and we are trying to phrase our questions in accordance therewith, 
but if we get beyond you, just tell us. 

Mr. Hansen. Thank you, sir. 

Finally, the roles of the parties to this exchange of broadcasting 
facilities have served to underline the disparate bargaining power of a 
station owner—even as large as Westinghouse—in its relations with 
the major television networks. 

Next, considering tie-ins and talent control. This same disparity in 
power is revealed by our investigation of charges that networks re- 
quire sponsors to use network-owned programs. The gist of these 
complaints is that the networks tie sales of television network time to 
sales of network owned or controlled shows—in other words, that cer- 





4124 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


tain networks sometimes offer desirable time slots, usually called 
prime time, which is 7: 30 to 10:30 in the evening, to sponsors only 
on condition these sponsors use shows in which the networks own an 
interest. 

This investigation of asserted television network control over shows 
and talent began more than 2 years ago. We first interviewed officers 
of certain networks and obtained a sampling of data from them. 
Soon after, we decided to interview scores of persons who, though in- 
dependent of the networks, might nonetheless have pertinent infor- 
mation regarding network practices. 

This inquiry proved too formidable for the small staff of Antitrust 
Division attorneys. Accordingly, in March of 1956, the resources of 
the Federal Bureau of Investigation were enlisted. And agents of the 
Bureau, acting in cooperation with the Antitrust attorneys, then be- 
gan a broad general inquiry into network practices relating to the 
sale of network time and shows. 

Functional elements on every level of the television industry were 
contacted. These included advertising agencies, television program 
producers and distributors, both live and film, station representatives, 
network officials, and sponsors. 

Asa result, this investigation now spans every relevant facet of net- 
work operations. Thus, it embraces (1) the pricing of shows, both 
network and independent; (2) discounts; (3) rebates; (4) program 
rejections; (5) kinescoping; (6) production facilities, both live and 
film; (7) demand for and supply of network time; (8) the percentage 
of prime network time occupied by network owned or controlled 
shows; (9) scenery and set production, and finally, long-term con- 
tractual arrangements of networks with talent, actors, producers, and 
directors. 

Mr. Maerz. Mr. Chairman. 

The CHarrmMan. Go ahead. 

Mr. Maerz. Judge Hansen, I take it that you are investigating the 
price of shows, both independent and network, to determine whether 
the network charges advertisers a higher price for a show in which 
the network has an interest than for a show independently produced. 
Is that correct ? 

Mr. Hansen. That is one element. 

Mr. Maerz. Now, is it correct that each of the networks has a pub- 
lished rate card under which discounts are granted to advertisers, 
depending upon the volume of time used ? 

Mr. Hansen. That is my understanding. 

Mr. Maerz. Have complaints been received by the Antitrust Divi- 
sion indicating that in addition to this, networks are granting rebates 
to certain favored advertisers ? 

Mr. Hansen. We have had such complaints. 

The Cuarrman. That is, for example, if two companies want to use 
the same amount of time over the same station, one company might 
get a favored rate as against the other. I do not say it is so but I use 
that as an example. 

Mr. Hansen. It isacomplaint. I cannot answer that that is a fact. 

Mr. Kratine. Well, we are taking evidence on that very subject, are 
we not, on both sides? . 

Mr. Maerz. Yes, sir. 
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Mr. Keatrna. We are going to hear both the complainants and the 
vet works. ‘ 

The Cuarrman. No, we have not any complaining witnesses on this. 

Mr. Keattne. I see. 

The CrarrmMan. May I ask you this, Judge: Would discriminations 
of that sort as to service—I presume that the facilities of a chain broad- 
casting company is deemed to be a service—come within the purview of 
the Robinson-Patman Act ? 

Mr. Hansen. I think it may. 

The CHarrMan. It may? 

Mr. Hansen. Yes, sir. 

The Cuatrrman. Would you care to comment on that a little bit? In 
other words, the Robinson-Patman Act would cover not only com- 
modities but services as well ? 

Mr. Hansen. All I can say, it might. I would like to ask Mr. Bicks 
to comment on that, please. 

Mr. Kerattnea. The sale of the show itself might be a commodity; is 
that it? I do not think the word “services” is used in the Robinson- 
Patman Act. 

Mr. Bicxs. No; it is not. 

The CHamman. I am very anxious to get your views, Mr. Bicks. T 
am sure the committee is, also. 

Mr. Brcxs. I do not believe that the cases thus far decided under the 
Robinson-Patman Act would preclude all proceedings involving dis- 
criminations in sales of TV shows. TV shows, let me emphasize may 
be sold in a variety of ways. Some are “canned.” In other instances, 
a sponsor may himself, or via his agent, contract directly with talent. 
Whether a “show” constitutes a “commodity” or “service,” then, may 
turn on a range of circumstances. If you would like a prediction as 
to whether a court will agree with the argument that a show is a com- 
modity, I think the likelihood is sufficient as to war rant, under certain 
circumstances, it being advanced. 

The Cuarrman. If there is any doubt, don’t you think that the law 
should be tightened in some way ? 

Mr. Bicxs. Well, the entire question, of the scope of the Robinson- 
Patman Act, is primarily in the jurisdiction of the Federal Trade Com- 
mission. And I would rather get their judgment as to amendments 
on it. The simple issue that we have considered is whether a tele- 
vision show could be considered 2 commodity for the purposes of the 
act. All I would say is that I think the answer is likely enough to be 
“Yes”; that, under certain circumstances, suit would not be precluded. 

Mr. Keatrna. That is a very careful lawyer’s statement. 

The Crarrman. Is the Federal Trade Commission investigating 
this, do vou know ? 

Mr. Bicxs. Well, the Federal Trade Commission has pending 9 
complaints at this ‘time involving the 3 networks. The three net- 
works as named—excuse me—are involved in the complaints. Only 
one of the networks is involved in its capacity as a television producer. 
The named respondents are the advertisers themselves. An analogous 
sort of discrimination is involved. I think we will know a lot more 
about the answer to your question after that proceeding. 

. Mr. Keattne. Those are actual pending proceedings before the 

TC? 
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Mr. Bricks. Yes, they are. f 

Mr. Maerz. Mr. Bicks, what is the nature of the cases peng 
before the Federal Trade Commission? Would you particularize 

Mr. Bicxs. I would prefer that you ask the Federal Trade Com- 
mission. 

Mr. Materz. With respect to the nature of the cases pending before 
the Federal Trade Commission 

Mr. Bicxs. As I understand, they involve a discrimination alleg- 
edly granted to certain large advertisers. 

Mr. Maerz. Judge Hansen, my next question is this: Is it cor- 
rect that your investigation embraces program rejections in order to 
determine whether the networks are in certain instances rejecting 
programs in which the networks do not have an interest ? 

Mr. Hansen. Yes; that is the general scope of the inquiry. Also 
we are interested in knowing as to whether or not these rejections of 
programs are made because the network itself has a program in 
which they have an ownership and thereby would derive some profit 
from it. 

Mr. Maerz. Now, with respect to your investigation of scenery 
and set production, I take it that that investigation is based on 
complaints by certain studios that the networks insist in certain 
cases that scenery and set production be procured direct from the 
network rather than from companies competing with the network; 
is that correct, sir ? 

Mr. Hansen. Yes; we have had such complaints. That was 
referred to us, Mr. Bicks informs me, by the Magnuson committee. 

Mr. Maerz. What is the investigation of kinescoping and produc- 
tion facilities designed to embrace ? 

Mr. Hansen. As to whether or not the networks that kinescope a 
production will make it available to an independent station or on 
what basis they make it available to an affiliated station as opposed to 
an independent station, and so forth. 

Mr. Maerz. And what is the investigation of production facilities 
designed to embrace ? 

Mr. Hansen. We have had complaints that the networks are mov- 
ing into every facility that is used in the production of television 
shows and if they have their own production facilities are they re- 
quiring that they be used rather than an independent using his own 
facilities, and so forth. 

Mr. Maerz. Thank you. 

Mr. Hansen (continuing on the statement) : Integral to our broad 
inquiry is investigation of long-term talent contracts. Underscoring 
its relevance is the tale of prior Government action against re- 
straints on radio talent. In 1941, the Federal Communications Com- 
mission promulgated its chain broadcasting regulations for radio. 
The networks promptly sued the Commission to enjoin their en- 
forcement. While this action was pending, in December 1941, this 
Department brought suits against the same networks, alleging 
conspiracies in restraint of trade and attempts to monopolize inter- 
ae commerce in radio broadcasting, electrical transcriptions and 
talent. 

Thus, our complaints alleged that the networks were “insisting that 
the advertisers and advertising agencies using time on defendants’ 
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networks likewise use the services of talent under contract to defend- 
ants, 

In May 1943, the Supreme Court upheld the authority of the Com- 
mission to promulgate the regulations. Soon after, on October 18, 
1943, the Government moved to dismiss its antitrust complaints, for 
both networks had sold their artists’ bureaus and now the Commission 
apparently had power to regulate any reacquisition. Against this 
background, we inquire whether the networks presently insist in tele- 
vision as they allegedly did in radio, that advertisers use network 
shows in which network talent appears as a condition to the purchase 
of choice network broadcast time. Conversely, do networks seek to 
bar talent from their competitors’ stage ? 

Mr. Keratina. Because they do not have artists’ bureaus relating to 
television ; is that right ? 

The Cuairman. I think this goes beyond that. 

Mr. Hansen. I cannot answer whether they have artists’ bureaus 
for television, but I am informed that they do not have. 

Mr. Keatine. These artists’ bureaus relate only to radio; is that 
right? 

Mr. Hansen. That is my understanding from the assistance that I 
have received here, but I do not know of my own personal knowledge 
whether that is true. 

The CuHarrman. But I presume you are pursuing the matter as to 
whether the television networks presently have artists’ bureaus and 
whether these networks require advertisers to use network talent as a 
condition of purchasing choice network broadcast time? 

Mr. Hansen. That is correct. 

The CuatrMan. You are checking on that now ? 

Mr. Hansen. Yes; we are. 

The Cuarrman. If you find that that is so, does that mean a suit 
will follow ? 

Mr. Hansen. I would want to analyze all the facts, but if that is 
true I think it is a violation of the antitrust laws and a suit would 
follow. 

Mr. Keating. When the networks disposed of their artists’ bureaus, 
the purchaser was entirely divorced from the networks at that time, 
was it not? 

Mr. Hansen. That is correct. My understanding is now that the 

networks own or have interests in shows. That is what we are investi- 
vating. 
: Next we turn to network time sales to advertisers: Corollary to this 
inquiry into network television show production practices is our re- 
cently instituted investigation of network time sales to advertisers. 
This inquiry aims to determine whether the procedures by which the 
networks distribute product—in other words, the methods by which 
they sell broadcast time on their own and their affiliated television 
stations—violate the antitrust laws. 

One practice employed by all three networks—— 

The CHarrMAN. Just a minute. I want to ask you something, Mr. 
Maletz. 

(Committee counsel conferred with the chairman.) 

The CuarrMAn. Proceed, Judge. 

Mr. Hansen. Thank you. 
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One practice employed by all 3 networks is the so-called must-buy 
policy. This policy requires the advertiser, if he desires to use the 
network at all, to purchase broadcasting time on a large number of 
television stations. This “package” procedure varies somewhat be- 
tween networks. 

Thus, CBS requires a network sponsor to advertise on all 4 of the 
television stations it owns, plus 51 designated affiliated stations. The 
minimum time rate for an evening hour on the CBS network exceeds 
$70,000. 

Mr. Keratine. Is that what they charge for political broadcasts? 

Mr. Hansen. I think that is the rate; I have never purchased any. 

Similarly, NBC requires the advertiser to buy time—— 

Mr. Kearrne. This is just for time ? 

Mr. Hansen. Correct. 

Mr. Keartine. In addition to that you have all of the production 
costs ¢ 

Mr. Hansen. That is correct. 

Mr. Keating. Very well. 

Mr. Hansen. Similarly, NBC requires the advertiser to buy time 
on its own 6 television stations, plus 51 designated affiliates during 
morning or afternoon hours; and during prime evening hours the 
advertiser, to obtain normal discounts, must also purchase time on 43 
additional affiliates, for a total of 99 stations. As a result, such pack- 
age’s minimum cost of an evening hour on NBC is approximately 
$90,000. 

Mr. Ropino. That is just for time? 

Mr. Hansen. For time. 

Mr. Materz. Mr. Hansen, isn’t it correct that the production cost 
may be more than the time charge? In other words, is it not correct 
that in certain cases the production cost for an hour show might run 
up to $100,000. 

Mr. Hansen. I cannot answer that. I have heard of fabulous 
figures charged and apparently received, but I cannot answer that. 
Mr. Keating. I am beginning to think this is a fabulous business. 

Mr. Hansen. Well, coming from that section of the country where 
everything is in superlatives, I think it must be. 

Finally, ABC’s policy requires an advertiser to utilize all of the 
ABC-owned stations and such additional affiliated stations as well 
provide a minimum time charge of $50,000 per class A evening hour. 

Mr. Maerz. Judge Hansen, do you regard ABC’s requirement as a 
must-buy requirement ? 

Mr. Hansxn. There are differences on it. I would want to study 
that. 

Mr. Materz. All right. 

Mr. Hansen. The networks refer to the stations on the must-buy 
list as basic-required stations, “available only as a group.” 

The must-buy policy relates to and derives support from the net- 
works’ control of their affiliates’ prime telecasting time. This control 
stems from time options. 

“Option time” is industry shorthand for the contractual arrange- 
ments between a network and its affiliated stations by which the net- 
work has an option to require the stations to take network programs 
with certain exceptions, for a specified number of hours each day. 
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Since 1941, when the Federal Communications Commission promul- 

gated its chain-boade ‘asting regulations, option time has been regu- 
lated. ‘These 1 egulations provide that television broadcasting stations 
may not option ‘for network programs any time subject to call on less 
than 56 days’ notice, or more time than the total of 3 hours within each 
of the 4 segments of the broadcast day, as follows: 8 a. m. to 1 p. m.; 
1 p. m. to 6 p- m.; 6 p. m. to 11 p. m.; 11 p. m. to 8 a. m. 

Such options may not be exc lusive as against other network organi- 
zation and may not prevent or hinder the station from optioning or 
selling any or all of the time covered by the option, or any other time, 
to other network or ganizations. 

In addition, the regulations provide that broadcasters may not have 
any arrangement with a network which prevents or hinders the station 
from rejecting or refusing network programs which the station reason- 
ably believes to be unsatisfactory or unsuitable, or which, in its opin- 
ion, are contrary to the public interest, or from substituting a program 
of outstanding local or national importance. 

The Federal Communications Commission’s chain broadcasting reg- 
ulations stem from the Commission’s powers to regulate the operation 
of the stations it licenses to service the public interest under title 3 of 
the Communications Act of 1934. The Commission has no such licens- 
ing power over networks, and its rules are therefore necessarily di- 
rected against practices of the individual stations engaged in chain 
broadcasting or network ownership of stations. 

Since the must-buy arrangements are between the networks and the 
television advertisers, there is, I am informed, some question as to the 
Commission’s authority to regulate these relationships. No such regu- 
lations presently exist, but the problem is under study by the Commis- 
sion by a special network study gr oup. 

Mr. Keattne. In other words, it may be necessary to amend the 
law in order to give such jurisdiction over the networks to the FCC? 

Mr. Hansen. That is correct. 

Mr. Maerz. Or, conversely, the Department of Justice may con- 
clude that the must-buy policy is illegal, and bring suit; is that 
correct ? 

Mr. Hansen. Correct. 

To avoid unseemly conflict between the Antitrust Division and the 
network study group, before investigating networks’ must-buy poli- 
cies we consulted that group’s staff. The study director informed us, 
first, that his group was studying options-time and must-buy policies, 
and second, that they would not be handicapped by our investigation. 

Against this background, we have launched an investigation of the 
effects of must-buy upon advertisers and the television industry. As 
a first step we have given careful consideration to the legal opinions 
submitted to the Senate Interstate and Foreign Commerce Committee 
by critics of the networks who contend that the must- -buy policy is 
illegal under the doctrines of United States v. Griffith, and United 
States v. Paramount Pictures, Inc. 

Conversely, we have studied with interest the several legal briefs 
submitted to the same Senate committee by the networks defending 
this business practice as reasonable, necessary, and unrestrictive. To 
aid our investigation we plan later this month to request the FBI to 
obtain a wide variety of information concerning network procedures 
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for selling time to advertisers. In the course of its inquiries, the FBI 
will interview numerous network officials, selected television station 
owners, and executives from representative television advertisers, 

Next we turn to the evidence thus far, legal issues it presents, and 
the path ahead. 

A good beginning point, evidence thus far suggests, is the striking 
similarity between TV industry structure and that movie pattern con- 
demned in Paramount. The Court there held the eight defendants, 
acting in combination, had monopolized the movie exhibition business 
in first-run theaters via practices such as block booking, which vio- 
lated the Sherman Act. Defendants in combination were found to 
possess, not merely monopoly power over the price at which films were 
exhibited in theaters, but power based on theater control to deny rivals 
access to first-run theaters. 

Now, compare, if you will, the Paramount defendants’ power based 
on theater control with the network dominance based on station 
control. 

“The five majors in 1945,” the Paramount Court found, had inter- 
ests in somewhat over 17 percent of the theaters in the United States— 
3,137 out of 18,076.” 

Moreover, again in the language of the Supreme Court: 

In the 92 cities of the country with populations over 100,000, at least 70 percent 
of all the first-run theaters are affiliated with one or more of the 5 majors. 

Networks’ control over the Nation’s TV stations dwarfs the majors’ 
power over theaters condemned in Paramount. As of 9 days ago, our 
evidence indicated there were 366 VHF television stations and 91 
UHF stations, or a total of 457 commercial TY stations in this country. 
Of this 457, about 35 are independent stations with no network affilia- 
tion. From these statistics, it seems clear the networks own or are 
affiliated with more than 90 percent of the television stations in this 
country. 

Mr. Kratine. Do you have the 35 broken down to show how many 
are VHF? 

Mr. Hansen. I have not. 

Moreover, as the report on the Network Monopoly, prepared for the 
Senate Committee on Interstate and Foreign Commerce found: 

NBC * * * includes 23 percent of the country’s population within the service 
areas of its owned stations, 

Similarly, the president of CBS conceded in his testimony before a 
Senate subcommittee that CBS covers “approximately” 20 percent “of 
the population” with its owned stations. This same figure for ABC is 
slightly under 19 percent. 

The question becomes, then, as the district court found in Para- 
mount, do “these figures certainly indicate, when coupled with the 
strategic advantages of vertical integration, a power to exclude com- 
petition from these markets when desired ?” 

Most relevant to such questions of power and purpose, crucial to a 
section 2 inquiry, are practices like “must buy.” yond that, by 
themselves, they may violate Sherman Act section 1. 

Mr. Materz. Do I understand this to mean that the Department of 
Justice takes the position that the “must buy” rule may, in and of 
itself, violate section 1 of the Sherman Act? 
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Mr. Hansen. Correct. That is what we presently feel. We are 
looking into that to see that we have a basis for our position. 

Thus, our investigation of network control over talent and program 
production, though not yet complete, suggests that the principal net- 
works beyond doubt have power to dominate, if not control, major 
aspects of television. This power, it seems clear, spills over simple dis- 
tribution of entertainment to engulf production of programs, building 
of scenery, and tieups of talent. Against this background our in- 
quiry now focuses on whether that power has been, or will likely be, 
used to exclude competition. 

Apart from these section 2 aspects, we question further whether, in 
violation of Sherman Act section 1, networks in fact tie sales of net- 
work time to use of shows in which networks own an interest or 
control. 

Mr. Maerz. If you conclude that they do, will suit follow? 

Mr. Hansen. If we find violations of the Sherman Antitrust Act, 
if we feel that there is evidence to support it, we do bring suits and it 
is our policy to do so, 

Mr. Maerz. Now, if no other relief will suffice, will the Depart- 
ment of Justice demand divestiture ¢ 

The CHamman. Demand what? 

Mr. Maerz. Divestiture ? 

Mr. Hansen. The relief factor is one of the most difficult decisions 
to be made in an antitrust case, and frequently divestiture is the only 
relief that will suffice. We have never hesitated to ask for divestiture 
if that is the only relief that would afford the necessary relief of the 
violation. 

Mr. Maerz. Am I correct, then, in understanding that the Depart- 
ment of Justice would take the position that if no other relief would 
suffice, in the event it concludes that there are violations of the anti- 
trust laws, the Department would seek a court order requiring separa- 
tion between networks and network-owned stations? 

Mr. Hansen. Well, that is our policy; yes. 

Mr. Maerz. Would the Department of Justice also take the posi- 
tion that it might, in the event these other considerations occur, ask 
the courts to require the networks to divorce themselves of their pro- 
duction facilities? 

Mr. Hansen. It well could. 

Beyond questions of network tie-ins, our inquiry to date indicates 
that the “must buy” policy may—I emphasize “may”—tend to coerce 
advertisers into the purchase of network television time on stations 
which they do not want. 

“Must buy,” as I suggested, relates closely to option time. There 
is reason to believe that television advertisers accept the network- 
picked package of TV stations because of the networks’ control, via 
time options, of prime telecasting time. 

Appraisal of network practices’ impact upon TV advertising re- 
quires examination, among other things, of the alternatives to net- 
work advertising, if any, that are available. Statistics indicate that 
television advertisers spend considerable money each year on both na- 
tional spot and local television advertising. In the aggregate these 
two alternative forms of advertising account for more than half the 
advertising expenditures for television time sales, However, this need 
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not mean, of course, that these forms of television advertising are 
equivalent to or provide satisfactory substitutes for network tele- 
casting. 

In addition, “must buy” may—again I emphasize “may”—unduly 
restrict the chance of the independent TV station competing with the 
network affiliate to sell his time to an advertiser already tied to the 
network affiliate. This power offers opportunity for special abuses 
in cities or towns having only 1 or 2 VHF television stations. There 
a network is obviously tempted to use the dominant position its affili- 
ates may hold to force the sale of time on affiliated stations in more 
competitive cities via “must buy.” 

Against this background, we plan to press our scrutiny of time- 
selling procedures to determine whether they constitute restraints 
upon affiliated and eee television stations. For example, our 
present information indicates that the networks, together with their 
wholly owned stations, retain more than half of the total gross time 
charges paid by an advertiser for television time. Consequently, 
despite the very high cost of network time to an advertiser—from a 
minimum of $50,000 on the ABC network for a class A hour to about 
$90,000 for a prime evening hour on the NBC network—the affiliated 
television stations broadcasting the network program receive only a 
small part of the advertiser’s expenditure. Moreover, each network 
fixes time rates charged, not only by its owned and operated television 
stations, but also by all its affiliated stations for those time periods 
which are sold to network advertisers. Our preliminary investiga- 
tion aims to get the facts in order to determine whether this constitutes 
illegal price fixing. 

Finally, we know that networks are tending toward dominance in 
program production. For example, the CBS network, based on fig- 
ures it supplied, produced in whole or in part half these programs 
shown on CBS. Such dominance may be buttressed by arrangements 
between the networks and A. T. & T. for lease of coaxial cables or 
microwave relays connecting affiliated stations which make it diffi- 
cult for any other than existing networks to transmit live programs. 
Since these factors give additional leverage to the networks’ “must 
buy” policy, they, too, we now scrutinize. 

My judgment as to whether these or other practices transgress the 
antitrust laws must, of course, await completion of our investigations. 
These investigations, let me assure this committee, our Division now 

»resses with utmost vigor. If we were to do less, we would be remiss 

in fulfilling our obligations—jointly shared with the Federal Com- 
munications Commission—to see that access to a medium of com- 
munication as influential as television is limited only by the public 
interest and the inherent nature of the phenomena that make broad- 
casting possible. 

The Cuarmrman. Judge Hansen, I want to compliment you on this 
very comprehensive and very forceful statement. When one con- 
siders the overpowering magnitude of the television medium to in- 
fluence public opinion and its persuasive power, economically, cul- 
turally, and spiritually, I hope that your inquiry will bring good re- 
sults. It will only bring good results if you pursue the matter with 
a vigor that is indicated by this statement. I warn you that you are 
going to be the recipient of all kinds of pressures. I hope that you 
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will resist those pressures and judge this objectively so that we can 
get a constructive result from the Department. 

Mr. Keatine. Judge Hansen, as you know, Judge Barnes had a dis- 
tinguished career as head of the Antitrust Division and did an out- 
standing public service in that regard. 

Mr. Hansen. I have heard that on every hand and I have great 
respect for him. You may not be interested, but Judge Barnes and 
I have been friends for many years. We served on the court to- 
gether. We served as regents of the university together. We had 
offices in the same building before that together, so 1 hope I do as 
well as he did. 

Mr. Keatine. I rather suspect that Judge Barnes may have had 
foreknowledge of your selection to succeed him and certainly the state- 
ment which you have given to this committee makes it very clear that 
you will pursue with vigor the enforcement of the antitrust laws in 
the Department of Justice. Some doubt has ben expressed in some 
quarters from time to time about it. It is very clear to me and those 
who are particularly interested in the enforcement of those laws, as 
this committee is, that we need have no fear about your vigorous pur- 
suit of that objective. I commend the splendid statement that you 
made, Judge Hansen. 

Mr. Hansen. Thank you. 

Mr. Roptno. May I ask you, Judge Hansen, whether or not you 
would be able to estimate just how long it will take before your 
investigation is concluded ? 

Mr. Hansen. I would like to get some assistance on that. Well, it 
is broken down in part. On the W estinghouse matter, I would say 
we would have an answer by the end of the year. On the overall 
program, Mr. Kramer tells me that he feels it will require from 1 to 2 
years to complete. 

The Cuarrman. One to two years. 

Mr. Roprno. And within that period of time, notwithstanding the 
fact that you make a pretty strong statement about the striking simi- 
larity between the TV structure and the motion-picture industry, and 
the fact that Paramount case did find a monopoly practice, this con- 
dition could continue to exist. Have you any interim recommenda- 
tions of any sort? 

Mr. Hansen. Mr. Kramer just tells me that the investigation basis 
which led to the final decision of the Paramount case took approxi- 
mately 10 years. I have no desire to delay this, I can assure you. 
We are going to push it as fast as we can. 

Mr. Roprno. I can understand that from the statement you made. 

Mr. Hansen. We have a number of matters there and frankly we 
are limited in the amount of personnel to do the job necessary. 

Mr. Roprno. All I can suggest to you, Judge, is that if there is 
any help we can give you by making suggestions to the committees 
of Congress to enable you to get adequate personnel, we will be glad 
to do so. I think there is sufficient interest and concern to the 
American public, whether or not you find that there may be or may 
not be monopoly that the question be resolved. This is so because 
otherwise grave and irreparable harm will be done. 
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Mr. Hansen. To both sides. 

Mr. Roprno. That is right. 

Mr. Hansen. We are not unmindful of that, sir. 

The Carman. I would like to make an observation. 

Mr. Roptno. Pardon me. 

The Cuarrman. Certainly. 

Mr. Roprno. May I add that all my colleagues wish to commend 
ou. Particularly in view of the short period of time in which you 
ave been in this assignment, you have done a remarkable job, and 

have given us an excellent statement as to your views. 

Mr. Hansen. Thank you. 

The Cyaan. I would like to make this further observation : 
It is hoped that those against whom the criticisms are leveled will 
voluntarily endeavor, with the help of the Federal Communications 
Commission and the Department of Justice—and I might say with 
the help of this committee—to offer to make certain constructive 
changes, consistent with their own successful operations and con- 
ents the public interest, so that long litigation might be 
avoided. 

I am sure that the Federal Communications Commission could, 
within a space far short of even 1 or 2 years, solve this matter—solve 
it not only for the chains but for the public. The FCC has the power. 
If these chain broadcasting rules can be appropriately modified with 
the cooperation of the chains themselves, laan sure a great deal of 
difficulty and time need not be wasted, and the difficulties resolved. 
That is just an observation, and you might take it for whatever it 
might be worth. It strikes me that such an approach would be far 
better than to have all the time and money expended by your Depart- 
ment in these long and difficult investigations. 

Mr. Keatine. These networks are represented by distinguished 
counsel, and I have no doubt that they are aware of what is going on 
and would, I think, be advising the networks about the changes. 

Mr. Hansen. In my short experience I have found that quite fre- 
quently when an industry or a segment of an industry has had its 
attention invited to a violation, they have consented to a correction, 
and as a result we have a very active consent decree program in the De- 
partment of Justice. 

Mr. Roprno. I am hopeful, too, that those who direct this vast tele- 
vision industry are sufficiently concerned about the public and the 
public interest that they may themselves, as the chairman has ex- 
pressed it, voluntarily bring about any necessary changes. 

The CuamrmMan. Does counsel have any further questions? 

Mr. Matetz. No, sir. 

The CratrmMan. We, therefore, will declare this meeting adjourned 
today. The committee will meet on Monday next, September 17, when 
our witnesses then will be: 

Stanley Adams, Jack Lawrence, Billy Rose, and Carl Haverling. 
The latter is president of Broadcast Music, Inc. The first three wit- 
nesses are songwriters and lyricists. 

If there are no other matters to come before the committee we will 
stand adjourned until Monday at 10 o’clock. 

(Judge Hansen’s prepared statement is as follows :) 
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STATEMENT BY Victor R. HANSEN, ASSISTANT ATTORNEY GENERAL IN CHARGE OF 
THE ANTITRUST DIVISION 


I appear today at the request of your chairman to discuss Antitrust Division 
activities in the field of television. My plan is, first, to set forth the related 
statutes that mark out Government responsibilities, on the one hand, for anti- 
trust enforcement, and on the other, for regulation of television activities. 
Within the statutory framework, I shall, second, detail for you this Division’s 
pending investigations of television. 

Treating all these matters, bear in mind that yesterday marked only 2 months 
since I took office as Assistant Attorney General. Many of the activities I shall 
describe began long before that time. Others have gotten underway since I took 
office. Regarding all our television investigations, however, I shall endeavor to 
treat fully our program and answer your questions. 

First, the statutory framework. Section 4 of the Sherman Act, as you know, 
leaves enforcement of that law to “the direction of the Attorney General.”* And 
section 15 of the Clayton Act imposes a like responsibility on this Department.* 
The Federal Communications Commission, in contrast, has no power to enforce 
the Sherman Act and only limited authority, never thus far exercised, to enforce 
Clayton Act section 7 against “common carriers engaged in wire or radio com- 
munication or radio transmission of energy.”* So much for the Division of 
Antitrust enforcement responsibility. 

More broadly, however, the Commission is obliged by statute to “generally 
encourage the larger and more effective use of radio in the public interest.” ‘ 
Applying this “public interest’ standard, as the Supreme Court put it in Federal 
Communications Commission v. R. C. A., “There can be no doubt competition is a 
relevant factor in weighing public interest.”° With this in mind, FCC Chairman 
McConnaughey testified before this subcommittee that the Commission “has the 
obligation * * * to maintain a system of broadcast compatible with the anti- 
trust laws.”* Underscoring the importance of competition, Congress did not see 
fit, for example, to grant the Federal Communications Commission power to give 
a broadcasting licensee any antitrust immunity.’ To the contrary, Congress 
directed the Commission to refuse a license to anyone whose license has been 
revoked by any court judgment in an antitrust proceeding.“ And, even more 
important, the Communications Act itself specifies : ° 

“All laws of the United States relating to unlawful restraints and monopolies 
and to combinations, contracts, or agreements in restraint of trade are hereby 
declared to be applicable to * * * interstate and foreign radio communications.” 

In light of this provision, the FCC Chairman has agreed that even FCC approval 
of a specific exchange of stations does not render “antitrust prosecution by the 
Department of Justice impossible.” * 

As you know, however, entry into the broadcasting business requires a license 
from the Commission.“ In addition to controlling entry, the Commission has 
authority to and does regulate many broadcasting activities.“ Consequently, if 


. 21. 
03 (zg). 
6, 94 (1952). 

* Transcript of hearings before this subcommittee, June 27, 1956, p. 17. 

7 Just the contrary is true under other statutes. For example, the Interstate Commerce 
Act provides that “any carriers * * * participating in a transaction approved or author- 
ized * * * are relieved from the operation of the antitrust laws * * *.” 49 U. S. C. 
§ 5 (11) (1952), and see 49 U. S. C. § 5b (9) (1952) pertaining to relief from liability for 
ratemaking agreements. Similarly, the Shipping Act states that “every agreement * * * 
lawful under this section shall be excepted from the provisions of sections 1—11 and 15 of 
title 15 * * *.” 46 U. 8. C. § 814 (1952). And the Civil Aeronautics Act provides that 
“‘any person affected by any order made under sections * * * shallbe * * * relieved from 
the operations of the ‘antitrust laws’ * * * insofar as may be necessary to enable such 
person to do anything authorized, approved, or required by such order” (49 U. S. C. § 494 
(1952)). Finally, the Federal Communications Act provides that ‘the Commission shall 
enter an order approving * * * such consolidation * * *, and thereupon any * * * laws 
making consolidations * * *, unlawful shall not apply * * *.” 47 U.S. C. § 222 (1952). 

847 U. 8. C. 311. 

*47 U. 8. C. 313. 

10 Transcript of hearings before special subcommittee of the House Judiciary Committee, 
June 27, 1956, p. 100. 

u47 U.S. C. 307 (a). 

12 Television broadcasting, for example, is carried out pursuant to subpart E of the Fed- 
aoa Commission’s Rules Governing Radio Broadeast Services (47 C. F. R., 
ch. 1, pt. 3). 
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a licensee has shaped his action to conform with rules of the Commission, the 
Second Circuit at least, in a private antitrust suit, has deemed “it improper to 
grant a preliminary injunction * * * where the Federal Communications Com- 
mission, after protracted hearings * * * has specifically sanctioned many of 
the important terms of the contracts” there challenged.“ From this it follows 
that this Department, shaping its antitrust proceedings, may do well to consider 
the scope and content of Commission control over conduct against which we pro- 
ceed. So much for a brief sketch of the regulatory pattern. 

Against this background I turn, second, to details of our pending investiga- 
tions. Initially, I treat our grand jury inquiry into NBC’s acquisition of West- 
inghouse’s Philadelphia television and radio stations. More broadly, relevant are 
pending investigations of network tie-ins and talent control. Next, I analyze 
questions pused by the networks’ “must buy” and “option time” policies. Finally, 
underpinning all these inquiries is the basie issue whether, in today’s market 
context, the networks’ dual role—program production and distribution coupled 
with station control—so threatens television competition as to warrant divesti- 
ture. To these issues I now turn. 


NBC-WESTINGHOUSE 


First, NBC-Westinghouse. At a conference on August 12, 1955, three Commis- 
sion staff members advised the Antitrust Division that NBC and Westinghouse 
had sought Commission approval of NBC’s swap of its Cleveland broadcasting 
facilities for the Westinghouse-Philadelphia television and radio stations. We 
were also advised that Westinghouse’s application indicated that Westinghouse 
had agreed to this transfer on pain of loss of its NBC network affiliation. And 
we were told an FCC staff investigation would be launched. 

Shortly after this August meeting, the Division and the FCC each designated 
a staff member to serve as liaison for all matters relating to both agencies’ re- 
sponsibilities. As part of this plan, the latter part of September, the Division’s 
liaison man examined on an informal basis the FCC staff report of inquiry. Simi- 
larly, documents obtained during the FCC inquiry were scanned late in October. 
We requested copies of certain of these documents at the time of their exami- 
nation. They were delivered to the Division by the FCC on November 28, 1955. 

Less than 1 month later, on December 21, 1955, I understand the Commission 
voted to approve the exchange. This approval was neither communicated to us 
nor announced publicly, however, until December 28, 1955. In the interim, on 
the morning of December 27, 1955, a letter from my predecessor in office, Judge 
Barnes, to Chairman McConnaughey was delivered to the Commission. That 
letter advised the Commission that this Division had begun a preliminary inves- 
tigation into whether this exchange of broadcasting facilities transgressed the 
antitrust laws. Regarding the outcome of that investigation, moreover, our letter 
promised an early decision. 

By June of this year that investigation had progressed to a Federal grand 
jury in Philadelphia. Among the witnesses this grand jury subpenaed were: 
Joseph E. Baudino, vice president, Westinghouse Broadcasting Co.; Chris J. 
Witting, vice president, consumer production division, Westinghouse Electric 
Corp.; John W. Steen, counsel, Westinghouse Broadcasting Co.; E. V. Huggins, 
vice president of Westinghouse Electric Corp., chairman of the board, Westing- 
house Broadcasting Co.; Joseph V. Heffernan, financial vice president, National 
Broadcasting Co.; Charles R. Denny, vice president in charge of owned stations 
division, National Broadcasting Co.; Robert W. Sarnoff, president, National 
Broadcasting Co.; and David Sarnoff, chairman of the board, Radio Corporation 
of America. 

In addition, NBC and its parent RCA, Westinghouse Broadcasting Co. and 
its parent Westinghouse Electric Corp., the Columbia Broadcasting System, and 
others have, pursuant to grand-jury subpenas, produced documents from their 
files. More of these may still be forthcoming. 

Examination of this evidence is now well underway. Decision whether action 
is warranted will be forthcoming, I hope, before this year’s end. Detailed com- 
ment upon any possible action on this matter before the grand jury I deem at 


18 Federal Broadcasting Syatem vy. American Broadcasting Company, 167 F. 2d 349, 352 
(2d Cir. 1948). Compare United States v. Far Eastern Conference et al., 342 U. S. 570, 
574-575 (1952) : Seatrain Lines, Inc. v. Pennsylvania Railroad Co,, 207 F. 2d 255 (3d Cir.. 
1953), cert. denied 345 U. S. 916 (1953); with 8. 8. W. Inc. v. Air Transport Ass’n. of 
America, 191 F. 2d 658, 662 (D.C. Cir. 1951). 
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this time unseemly. However, this much can be said now: First, the exchange 
itself has accelerated liaison between the Antitrust Division and the FCC. 
Second, ownership and operation by television networks of their own stations 
gives them an opportunity—perhaps even a temptation—to indulge in tactics 
which pose serious antitrust questions. And, finally, the roles of the parties to 
this exchange of broadcasting facilities have served to underline the disparate 
bargaining power of a station owner—even as large as Westinghouse—in its 
relations with the major television networks. 


TIE-INS AND TALENT CONTROL 


This same disparity in power is revealed by our investigation of charges that 
networks require sponsors to use network-owned programs. The gist of these 
complaints is that the networks tie sales of television network time to sales of 
network owned or controlled shows—in other words, that certain networks 
sometimes offer desirable time slots, usually called prime time (7: 30-10: 30 
in the evening) to sponsors only on condition these sponsors use shows in which 
the networks own an interest. 

This investigation of asserted television-network control over shows and talent 
began more than 2 years ago. We first interviewed officers of certain networks 
and obtained a sampling of data from them. Soon after we decided to interview 
scores of persons who, though independent of the networks, might, nonetheless, 
have pertinent information regarding network practices. 

This inquiry proved too formidable for the small staff of Antitrust Division 
attorneys. Accordingly, in March of 1956 the resources of the Federal Bureau 
of Investigation were enlisted. And agents of the Bureau, acting in cooperation 
with Antitrust attorneys, then began a broad, general inquiry into network 
practices relating to the sale of network time and shows. Functional elements 
on every level of the television industry were contacted. These included adver- 
tising agencies, television program producers and distributors (both live and 
film), station representatives, network officials, and sponsors. 

As a result, this investigation now spans every relevant facet of network 
operations. Thus, it embraces (1) the pricing of shows (both network and 
independent), (2) discounts, (3) rebates, (4) program rejections, (5) kinescop- 
ing, (6) production facilities (both live and filmed), (7) demand for and supply 
of network time, (8) the percentage of prime network time occupied by network 
owned or controlled shows, (9) scenery and set production, and, finally, (10) 
long-term contractual arrangements of networks with talent (actors, producers, 
directors). 

Integral to our broad inquiry is investigation of long-term talent contracts. 
Underscoring its relevance is the tale of prior Government action against re- 
straints on radio talent. In 1941, the Federal Communications Commission 
promulgated its chain broadcasting regulations for radio. The networks prompt- 
ly sued the Commission to enjoin their enforcement.“ While this action was 
pending, in December 1941, this Department brought suits against the same net- 
works alleging conspiracies in restraint of trade and attempts to monopolize 
interstate commerce in radio broadcasting, electrical transcriptions, and talent. 
Thus, our complaints alleged that the networks were “* * * insisting that the 
advertisers and advertising agencies using time on defendants’ networks like- 
wise use the services of talent under contract to defendants.” In May 1943, the 
Supreme Court upheld the authority of the Commission to promulgate the regula- 
tion.” Soon after, on October 18, 1943, the Government moved to dismiss its 
antitrust complaints: For both networks had sold their artists’ bureaus and now 
the Commission apparently had power to regulate any reacquisition. Against 
this background, we inquire whether the networks presently insist in television 
as they allegedly did in radio, that advertisers use network shows in which net- 
work talent appears as a condition to the purchase of choice network-broadcast 
time. Conversely, do networks seek to bar talent from their competitors’ stage? 


NETWORK-TIME SALES TO ADVERTISERS 


Corollary to this inquiry into network television show production practices is 
our recently instituted investigation of network-time sales to advertisers. This 
inquiry aims to determine whether the procedures by which the networks dis- 


14 See National Broadcasting Co. v. United States and Columbia Broadcasting System v. 
United States, 44 F. Supp. 668 (S. D. N. Y.), reversed 316 U. S. 407, 447. 
15 National Broadcasting Co. v. United States, 319 U. S. 190. 
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tribute product—in other words, the methods by which they sell broadcast time 
on their own and their affiliated television stations—violate the antitrust laws. 

One practice employed by all three networks is the so-called must buy policy. 
This policy requires the advertiser, if he desires to use the network at all, to 
purehase broadcasting time on a large number of television stations. This 
“package” procedure varies somewhat between networks. Thus, CBS requires 
a network sponsor to advertise on all 4 of the television stations it owns, plus 51 
designated affiliated stations. (The minimum time rate for an evening hour on 
the CBS network exceeds $70,000.) Similarly, NBC requires the advertiser to 
buy time on its own 6 television stations, plus 51 designated affiliates during 
morning or afternoon hours; and during prime evening hours the advertiser, to 
obtain normal discounts, must also purchase time on 43 additional affiliates—for a 
total of 99 stations. Asa result, such package’s minimum cost of an evening hour 
on NBC is approximately $90,000. Finally, ABC’s policy requires an advertiser to 
utilize all of the ABC-owned stations and such additional affiliated stations as 
will provide a minimum time charge of $50,000 per class A (evening) hour. The 
networks refer to the stations on the “must buy” list as “basic required” stations, 
“available only as a group.” 

The “must buy” policy relates to and derives support from, the networks’ 
control of their affiliates’ prime telecasting time. This control stems from 
“time options.” “Option time” is industry shorthand for the contractual arrange- 
ments between a network and its affiliated stations by which the network has 
an option to require the stations to take network programs, with certain 
exceptions, for a specified number of hours each day. Since 1941, when the 
Federal Communications Commission promulgated its chain-broadcasting regu- 
lations, “option time” has been regulated. These regulations provide that tele- 
vision-broadcasting stations may not option “for network program any time 
subject to call on less than 56 days’ notice, or more time than the total of 3 
hours within each of the 4 segments of the broadcast day, * * * as follows: 
8a.m.tolp.m.,1p. m. to6p. m., 6 p. m. to 11 p. m., 11 p. m., to8 a. m. * * *, 
Such options may not be exclusive as against other network organizations and 
may not prevent or hinder the station from optioning or selling any or all of 
the time covered by the option, or any other time, to other network organizations 
(FCC Regulations, sec. 3.658 (d)). [Italics added.] 

In addition, the regulations provide that broadcasters may not have any 
arrangement with a network which “prevents or hinders the station from 
rejecting or refusing network programs which the station reasonably believes 
to be unsatisfactory or unsuitable or * * * which, in its opinion, * * * [are] 
contrary to the public interest, or from substituting a program of outstanding 
local or national importance” (FCC Regulations, sec. 3.658 (e) ). 

The Federal Communications Commission’s chain-broadcasting regulations 
stem from the Commission’s powers to regulate the operation of the stations 
it licenses to service the public interest under title 3 of the Communications 
Act of 1934. The Commission has no such licensing power over networks, and 
its rules are therefore necessarily directed against practices of the individual 
stations engaged in chain broadcasting or network ownership of stations. Since 
the “must buy” arrangements are between the networks and the television 
advertisers, there is, I am informed, some question as to the Commission’s 
authority to regulate these relationships. No such regulations presently exist 
but the problem is under study by the Commission, by a special network-study 
group. 

To avoid unseemly conflict between the Antitrust Division and the network- 
study group, before investigating networks’ “must buy” policies, we consulted 
that group’s staff. The study director informed us, first, that his group was 
studying “option time” and “must buy” policies, and second, that they would 
not be handicapped by our investigation. 

Against this background, we have launched an investigation of the effects 
of “must buy” upon advertisers and the television industry. As a first step, 
we have given careful consideration to the legal opinions submitted to the 
Senate Interstate and Foreign Commerce Committee by critics of the networks 
who contend that the “must buy” policy is illegal under the doctrines of United 
States v. Griffith (334 U. 8. 100 (1948)) and United States v. Paramount Pic- 
tures, Inec., (334 U. S. 131 (1948)). Conversely, we have studied with interest 
the several legal briefs submitted to the same Senate committee by the networks 
defending this business practice as reasonable, necessary, and unrestrictive. 
To aid our investigation we plan later this month to request the FBI to obtain 
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a wide variety of information concerning network procedures for selling time 
to advertisers. In the course of its inquiries, the FBI will interview numerous 
network officials, selected television station owners, and executives from 
representative television advertisers. 


THE EVIDENCE THUS FAR, LEGAL ISSUES IT PRESENTS, AND THE PATH AHEAD 


A good beginning point, evidence thus far suggests, is the striking similarity 
between TV industry structure and that movie pattern condemned in Paramount. 
The Court there held the eight defendants, acting in combination, had monop- 
olized the movie exhibition business in first-run theaters via practices such as 
“block booking,” which violated the Sherman Act. Defendants in combination 
were found to possess, not merely monopoly power over the price at which 
films were exhibited in theaters, but power based on theater control to deny 
rivals access to first-run theaters. 

Now compare, if you will, the Paramount defendants’ power based on theater 
control with the networks’ dominance based on station control. “The five 
majors in 1945,” the Paramount court found, “had interests in somewhat over 
17 percent of the theaters in the United States—3,137 out of 18,076.” Moreover, 
again in the language of the Supreme Court, “In the 92 cities of the country 
with populations over 100,000 at least 70 percent of all the first-run theaters 
are affiliated with 1 or more of the 5 majors” (id. at p. 167). 

Networks’ control over the Nation’s TV stations dwarfs the majors’ power 
over theaters condemned in Paramount. As of 9 days ago our evidence indicated 
there were 366 VHF television stations and 91 UHF stations—or a total of 457 
commercial TV stations in this country.” Of this 457, about 35 are independent 
stations with no network affiliation. From these statistics, it seems clear the 
networks own or are affiliated with more than 90 percent of the television 
stations in this country. 

Moreover, as the report on the network monopoly, prepared for the Senate 
Committee on Interstate and Foreign Commerce, found, “NBC * * * includes 
23 percent of the country’s population within the service areas of its owned 
stations.” * Similarly, the president of CBS conceded in his testimony before 
a Senate subcommittee that CBS covers “approximately” 20 percent “of the 
population” with its owned stations.” This same figure for ABC is slightly 
under 19 percent.” 

The question becomes, then, as the district court found in Paramount, Do 
“Tt)hese figures certainly indicate, when coupled with the strategic advantages 
of vertical integration, a power to exclude competition from these markets 
when desired?” * 

Most relevant to such questions of power and purpose, crucial to a section 2 
inquiry, are practices like “must buy.” Beyond that, by themselves, they may 
violate Sherman Act section 1. 

Thus, our investigation of network control over talent and program produc- 
tion, though not yet complete, suggests that the principal networks beyond 
doubt have power to dominate if not control major aspects of television. This 
power, it seems clear, spills over simple distribution of entertainment to engulf 
production of programs, building of scenery, and tieups of talent. Against this 
background our inquiry now focuses on whether that power has been, or will 
likely be, used to exclude competition. 

Apart from these section 2 aspects, we question further whether, in violation 
of Sherman Act section 1, networks in fact “tie” sales of network time to use 
of shows in which networks own an interest or control. Beyond questions of 
network “tie-ins,” our inquiry to date indicates that the “must buy” policy 
may—I emphasize may—tend to coerce advertisers into the purchase of net- 
work television time on stations which they do not want. “Must buy,” as I 
suggested, relates closely to “option time.” There is reason to believe that 
television advertisers accept the network-picked package of TV stations because 
of the networks’ control, via “time options,” of prime telecasting time. 


16 United States v. Paramount Pictures, Inc., 334 me S. 131 (1948). 

7 Broadcasting Telecasting, September 10, 1956, p. 20. 

The Network Monopoly, report for Senate Tetoretate and Foreign Commerce Commit- 
tee we Senator John Bricker, p. 24 (1956). 

ol. 24, report of proceedings before the Senate Committee on Interstate and Foreign 

Cimanatin Television Inquiry, Wednesday, June 13, 1956, p. 3344. 

4a from United States Summary—United States Census of Population, 1950, 
P-A-~1, table 26, Population of Standard Metropolitan Areas. 

1 United States v . Paramount Pictures, Inc., 85 F. Supp. 881, 894 (S. D. N. Y., 1949). 
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Appraisal of network practices’ impact upon TV advertising requires exam- 
ination, among other things, of the alternatives to network advertising, if 
any, that are available. Statistics indicate that television advertisers spend 
considerable money each year on both national spot and local television adver- 
tising. In the aggregate these two alternative forms of advertising account 
for more than half of the advertising expenditures for television time sales. 
However, this need not mean, of course, that these forms of television adver- 
tising are equivalent to or provide satisfactory substitutes for network tele- 
casting. 

In addition, “must buy” may—again I emphasize may—unduly restrict the 
chance of the independent TV station competing with the network affiliate to 
sell his time to an advertiser already tied to the network affiliate. This power 
offers opportunity for special abuses in cities or towns having only 1 or 2 VHF 
TV stations. There a network is obviously tempted to use the dominant posi- 
tion its affiliates may hold to force the sale of time on affiliated stations in more 
competitive cities via “must buy.” 

Against this background, we plan to press our scrutiny of time-selling pro- 
cedures to determine whether they constitute restraints upon affiliated and 
independent television stations. For example, our present information indicates 
that the networks, together with their wholly owned stations, retain more than 
half of the total gross time charges paid by an advertiser for television time. 
Consequently, despite the very high cost of network time to an advertiser (from 
a minimum of $50,000 on the ABC network for a class A hour to about $90,000 
for a prime evening hour on the NBC network), the affiliated television sta- 
tions broadcasting the network program receive only a small part of the adver- 
tiser’s expenditure. Moreover, each network fixes time rates charged, not only 
by its owned and operated television stations, but also by all its affiliated sta- 
tions for those time periods which are sold to network advertisers. Our prelim- 
inary investigation aims to get the facts in order to determine whether this 
constitutes illegal price-fixing. 

Finally, we know that networks are tending toward dominance in program 
production. For example, the CBS network, based on figures it supplied, produced 
in whole or in part half these programs shown on CBS. Such dominance may be 
buttressed by arrangements between the networks and A. T. & T. for lease of 
coaxial cables or microwave relays connecting affiliated stations which mike it 
difficult for any other than existing networks to transmit live programs. Since 
these factors give additional leverage to the networks’ “must buy” policy, they, 
too, we now scrutinize. 

My judgment as to whether these or other practices transgress the antitrust 
laws must, of course, await completion of our investigations. These investiga- 
tions, let me assure this committee, our Division now presses with utmost vigor. 
If we were to do less, we would be remiss in fulfilling our obligations—jointly 
shared with the Federal Communications Commission—to see that access to a 
medium of communication as influential as television is limited only by the 
public interest and the inherent nature of the phenomena that make broadcast- 
ing possible. 


(Whereupon, at 11 a. m., the subcommittee recessed to reconvene at 
10 a.m., Monday, September 17, 1956.) 
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Part I1—The Television Industry 


MONDAY, SEPTEMBER 17, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
New York,N.Y. 


The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 110, United States Courthouse, Hon. Emanuel Celler (chairman 
of the Judiciary Committee), presiding. 

Present: Representatives Celler, Rodino, Quigley, and Keating. 

Also present : Herbert N. Maletz, chief counsel ; Kenneth R. Harkins, 
cocounsel ; and Samuel R. Pierce, Jr., associate counsel. 

The CHatrMan. This committee will come to order. 

Our witnesses for today are the following: 

Mr. Stanley Adams, Mr. Jack Lawrence, and Mr. Carl Haverlin, 
the latter being president of Broadcast Music, Inc. 

Mr. Billy Rose was scheduled for an appearance today. I am in 
receipt of the following wire from him by way of Western Union: 


Congressman EMANUEL CELLER: I regret. that I will be unable to attend the 
hearing in Foley Square tomorrow. 


I received this yesterday. 


I got a call from Washington to attend an urgent meeting Monday morning 
to work out details in connection with the proposed exchange of artists with 
the Iron Curtain countries. As an old friend of General Sarnoff, it is my belief 
that once he has become familiar with the inequities of the electronic curtain 
which has been set up by his lower echelon to keep the music of America’s 
best song writers away from the public, this creative statesman of the broad- 
casting industry will lift the curtain himself. 

BILLy Ross. 

The Chair wishes to state that Mr. Rose is under a subpena to appear 
here today. This wire is insufficient as an explanation for his not 
appearing. This committee requires—and I hope those in the audi- 
ence who know him and can contact him, wherever he may be, will 
do so—this committee requires that Mr. Rose contact us or counsel by 
noon tomorrow morning. 

His conduct, to say the least, is passing strange, with emphasis on 
the “strange.” 

Mr. Stanley Adams, will you please step forward? Is Mr. Adams 
in the room ? 

Mr. Scuutman. My name is John Schulman, 595 Madison Avenue, 
New York City. 

If the chairman please, I believe Mr. Adams is out in the corridor. 

The Cuatrman. Youmay sit down there, Mr. Schulman. 
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TESTIMONY OF STANLEY ADAMS, FORMER PRESIDENT OF ASCAP, 
GREAT NECK, LONG ISLAND ; ACCOMPANIED BY JOHN SCHULMAN, 
NEW YORK CITY 


The Cuatrman. Will you give the stenographer your name, address, 
your affiliation, and what you do, Mr. Adams? 

Mr. Apams. My name is Stanley Adams, former president of 
ASCAP; songwriter; residing at 3 Woodland Place, Great Neck, Long 
Island. 

Mr. Prerce. Mr. Chairman. 

The CuarrmMan. Go ahead. 

Mr. Prerce. Mr. Adams, you were subpenaed to appear before this 
committee today ; is that correct ? 

Mr. Avams. That is correct. 

Mr. Pierce. How long have you been a songwriter ¢ 

Mr. Apams. Twenty-five years. 

Mr. Pierce. Approximately how many songs have you published 
in that time ? 

Mr. Apams. Approximately 150. 

Mr. Pierce. Will you name some of your more famous songs for 
the committee? 

Mr. Keratina. It would be better if he sang a few. 

Mr. Apams. Not with my voice. What a Difference a Day Made, 
There Are Such Things, Little Old Lady, My Shaw], Yester Thoughts. 

Mr. Pierce. Are you familiar with the Various aspects of the so- 
called songwriting busneget 

Mr. Apams. Yes. 

Mr. Pierce. Will you explain to the committee the various ways in 
which a musical composition is marketed for profit? 

Mr. Apams. The sale of sheet music, recordings, orchestrations, 
folios, and performing rights. 

Mr. Pierce. You said a “folio.” ‘Will you explain that to the com- 
mittee? 

Mr. Apams. Well, a folio—there are two types of folios; one the 
publisher puts out incorporating a number of songs, and sells that 
as a publication. The other way is an independent contract to buy. 
It is on a blanket license from a publisher’s catalog, issued in folio 
form, 5, 10, or 15 numbers in that particular catalog. 

Mr. Pierce. Now, I should like to ask you several questions which 
are designed to show in greater detail exactly how a songwriter de- 
rives income. It is true, is it not, that a writer receives part of his 
income from publishers, based on the sale of sheet music and other 
printed versions of his composition ? 

Mr. Apams. Yes. 

Mr. Pierce. It is also correct, is it not, that he receives a portion 
of his income from the sale of phonograph records ? 

Mr. Apams. Yes. 

Mr. Prerce. These fees are paid to the writers by the publishers; 
is that right ? 

Mr. Apams. That is true. 

Mr. Prerce. Now, will you explain to the committee how this works ? 

Mr. Apams. A recording company gets a license to record a number. 
After the first recording company obtains that license any other re- 
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cording company may put out a record upon payment of the statutory 
fee. 

At intervals during the year the recording company transmits to 
the publisher the royalties received on that particular record and at 
stated intervals the publisher then turns over to the writer his particu- 
lar share of those royalties. 

Mr. Pierce. Is it true that a writer may receive income through the 
issuance of licenses for foreign uses of his compositions ¢ 

Mr. Apams. Yes. 

Mr. Prerce. Will you explain to the committee how a song would 
be licensed for foreign use? 

Mr. Apams. A domestic publisher makes a deal with a foreign pub- 
lisher, who exploits the American or domestic work in that particular 
country, and then sends to the domestic publisher, generally speaking, 
50 percent of the receipts or the accrual of the sums in the foreign 
country. d 

The publisher then distributes his share to the writer here of the 
sales. 

Mr. Prerce. Another way in which a songwriter may derive income 
is through a synchronization license for use of his song in a motion 
picture; isn’t that right? 

Mr. Apams. That is true. 

Mr. Prmrce. There is no set amount that a songwriter receives for 
the use of his song in a motion picture. It depends on what kind of 
a deal either he or his publisher can make with the motion-picture 
company ; is that right ? 

Mr. Apams. Yes, sir. 

Mr. Prerce. Finally a songwriter receives part of his income from 
the public performance of the song; isn’t that true? 

Mr. Avams. That is true. 

Mr. Pierce. Is it correct that the public performance of a song for 
profit includes the use of a song in broadcasting as well as live public 
performances in nightclubs, theaters, dancehalls and other places of 
public entertainment? 

Mr. Apams. Yes. 

Mr. Pierce. Generally speaking, the songwriter collects most of his 
income through the public performance of his song; isn’t that right ? 
Mr. Apams. Definitely. : 

Mr, Prerce. Now to be more specific, he collects most of his income 
from the use of his song in broadcasting; isn’t that right? 

Mr. Apams. Yes. 

Mr. Pierce. Will you explain how a song is licensed for public 
performance? 

Mr. Apams. A performing rights society issues to the user, the 
broadcaster in this instance, a type of license called a blanket license 
for a percentage of the receipts of the broadcaster. He may dip into 
the reservoir of the performing right society and use as much and as 
often as he pleases, any of the works contained in the catalog of the 
performing rights society. 

I might say there is a thing called a program license but not used to 
any large extent. 


Mr. Prerce. Will you explain to the committee what a program li- 
cense is? 
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Mr. Apams. The program license is that type of license where a 
broadcaster selects particular works on a particular program and pays 
a proportionately higher fee for it. It is not a blanket license, 

Mr. Pierce. What are the names of the important licensing agen- 
cies in the United States today ? 

Mr. Apams. The three with which I am acquainted are American 
Society of Composers, Authors, and Publishers, called ASCAP. 

Broadcast Music, Inc., called BMI, and the SESAC. 

Mr. Pierce. Are ASCAP and BMI by far the more important of 
these three that you named ? 

Mr. Apams. I would say so. 

Mr. Pierce. In summation, then, the ways in which a songwriter 
may derive income from a musical composition are as follows: 

(1) By the sale of sheet music and other printed versions of his 
composition ; 

(2) Through the sale of phonograph records and electrical tran- 
scriptions of his song; 

(3) Through licensing his song for various uses in foreign coun- 
tries; 

(4) Through licensing his song for public performance and profit; 

(5) Through synchronization licenses granted to motion-picture 
companies; and 

(6) Through writing songs for use in the legitimate theater. 

Is that correct ? 

Mr. Apams. Correct. 

Mr. Pierce. Are there any other ways in which a songwriter can 
make money on a song? 

Mr. Apams. Well, that pretty well includes performing rights in 
there. 

Mr. Pirrce. Yes, sir. 

Mr. Apams. In some isolated instances special material writing, but 
it is negligible from an overall viewpoint. 

Mr. Pierce. That pretty much sums it up, then; is that right? 

Mr. Apvams. It does. 

Mr. Prerce. I should now like to ask you some questions about the 
relationship of broadcasting to the marketing of musical compositions. 
Is it correct that prior to the development of radio broadcasting, the 
sale of sheet music and other printed versions, as well as of phono- 
graph records, constituted the principal market for the use of musical 
compositions, as well as the principal source of income to the writer? 

Mr. Apams. Yes. 

Mr. Pierce. Now, in the same period, public performances for profit, 
the income of which was derived from theaters, dance halls, and 
similar places of public gathering and entertainment, constituted a 
lesser source of revenue to the writer; is that not right? 

Mr. Apams, That is correct. 

Mr. Pierce. It is correct, is it not, that in the prebroadcasting era 
musical compositions were introduced to the public, for the most part, 
by demonstrators in retail stores and elsewhere, as well as by artists 
and performers in various places of public entertainment ? 

Mr. Apams. Yes, plus the well-known song plugger. 
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Mr. Pierce. Yes. With the advent of motion pictures, some songs 
were introduced to the public through that medium; is that not 
correct ¢ 

Mr. Apams. Yes. 

Mr. Prerce. In the latter part of the 1930’s, after radio had devel- 
oped into a significant means of communication, the radio became the 
principal market for the use of musical compositions; is that correct ? 

Mr. Apams. That is correct. 

Mr. Pierce. With the subsequent development of television, radio 
and television became the most important means of marketing a song 
for profit and popularizing a song, 1s that correct ? 

Mr. ADams. Yes. 

Mr. Prerce. As a matter of fact, performance by radio and tele- 
vision broadcasting, for the most part, has superseded prior methods 
of introducing music to the public; is that no true? 

Mr. Avams. Almost completely. 

Mr. Pierce. Do you agree that the success of any publisher’s catalog 
can generally be determined by the number of public performances 
accorded to it by the broadcasters ? 

Mr. Apams. Yes. 

Mr. Prerce. Would you say that anyone who can control the air- 
waves has the power to control the popularity of a song today ? 

Mr. Apams. Yes. 

Mr. Prerce. Is it not true that the performance of musical composi- 
tions by broadcasting is essential to the successful introduction of new 
svsioal compositions to the public and to the successful marketing of 
all musical compositions, both new and old ? 

Mr. Apams. Yes, sir. 

Mr. Pierce. In fact, the major portion of revenue derived by song- 
writers today is from broadcasting, is that not right ? 

Mr. Apams. That is correct. 

Mr. Prerce. It is correct, is it not, that unless a songwriter can get 
his composition played on radio and television, there is practically no 
chance of it becoming a financial success ? 

Mr. Apams. Correct. 

Mr. Prerce. I use the term “practically no chance of becoming a 
financial success” because it is possible, is it not, that a songwriter 
could sell his song to a motion picture company directly for a sub- 
stantial sum of money ? 

Mr. Apams. Yes. 

Mr. Prerce. It is also possible, is it not, that a songwriter could 
write music for a play in the legitimate theater and thereby make a sub- 
stantial sum of money without having the song played on radio or 
television ? 

Mr. Apams. Yes. 

Mr. Prerce. However, you would agree, would you not, that gen- 
erally speaking, unless a song is played on radio and television it has 
no chance of becoming a financial success ? 

Mr. Apams. That is right. 

Mr. Prerce. Now, Mr. Adams, you are a member of an organization 
known as American Society 

The Cuarrman. Just a minute, Mr. Pierce. Will you let Mr. Adams 
just give us some more direct testimony other than yes or no answers. 
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Just give us briefly your general opinion of this situation that you 
have been talking about. Expand a bit, explain more in detail some 
of the answers that you have given. 

Mr. Apams. If you mean about the exploitation of music today, Con- 
gressman 

The CHarrMan. The idea that there are certain elements that must 
be present to enable a songwriter to be a financial success. You ap- 
parently indicated certain elements which prevent that. Now, just 
tell us in your own language more about that. 

Mr. Apvams. Historically, before the advent of broadcasting and 
telecasting, the medium of exploitation was generally through salesmen 
in stores, music stores, and what we used to call the vaudeville artists, 
and the success of a number on the stage was evidenced by the reaction 
of the public, and then the public went into the different music stores 
and purchased music. Like any other merchandising medium, unless 
the public hears material it doesn’t know if it likes it, and it certainly 
will not buy it. 

With the advent of broadcasting, the method of exploitation, or the 
mirror through which the song was held up to public consciousness, 
was, up to television, through radio, and since the advent of television, 
a combination of both radio and television. 

On radio, the exploitation medium is primarily in the form of 
records that are played by disk jockeys, and the public hears what it 
hears and then makes up its mind if it wants to buy it or not, and unless 
it hears a song, actually, it cannot buy it. The same thing holds true 
in television. 

Mr. Keating. And the more they hear it, the more their taste is 
cultivated either for or against it. 

Mr. Apams. Yes, to a large extent. 

Mr. Keating. So that a songwriter likes to have his song plugged as 
much as possible on the radio and TV ? 

Mr. Avams. To a certain extent, yes. There is a saturation point, 
of course. 

Mr. Keartrna. It is just like these political conventions when you 
could not see anything else. A lot of people got angry with politicians 
of both parties. 

The Cuarmman. In the old days, if I may use that nostalgic term, 
songs were also put over by vaudeville artists and musical comedies; is 
that not true? 

Mr. Apvams. That is true. 

The Cuarrman,. And that is not the situation today ? 

Mr. Apams. That is completely gone. 

The CuarrMan, Tell us in what way it is gone. 

Mr. Apams. Because the medium today through which a song 
reaches the public is practically, for practical purposes, confined to 
the broadcasting operation, on radio through records and on tele- 
vision through live performances. About the only time that the public 
can make up its mind or can utilize or buy music is when they hear 
it, and vaudeville is a thing of the past. 

Mr. Keatinc. But musical comedies are still. going and the songs 
in My Fair Lady might not have made a hit had it not been for 
Julie Andrews ? 

Mr. Apams. That is possible. 
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The CHarrman. But isn’t My Fair Lady pretty well tied up with 
one of the broadcasting chains ! 

Mr. Apams. I cannot testify to that. 

The Cuarrman. Is it not a fact that Columbia Broadcasting System 
has an interest in My Fair Lady ? 

Mr. Apams. I have heard so, but to my knowledge I do not know. 

The CHatrman. Mr. Counsel, will anybody testify to that later 
on? 

Mr. Pierce. Yes, sir. 

Mr. Roprno. In other words, Mr. Adams, there may be a lot of 
fine songs, a lot of fine music, that should be reaching the public, but 
unless they are on a network they just never get to the public, and 
there is never any acceptance of it ? 

Mr. Apams. Unquestionably. 

Mr. Keatrne. Does the disk jockey have complete discretion of 
what he puts on ? 

Mr. ApAms. I would say not. 

Mr. Keattne. He gets directions from somebody ¢ 

Mr. Apams. I would think so. 

Mr. Keating. Who gives him the directions, the program director ? 

Mr. ApAms. Aaaiat have no direct testimony on that, Congress- 
man, but there are as many forms of disk jockeys as there are disk 
jockeys. I don’t by any means mean to intimate that there aren’t 
oye who are independent and can program what they please, but 

the same token it is almost academic, because the disk jockey, after 
all, is an employee of a station, and if I may at this particular time 
put a pin in this, because there will be testimony from a witness who 
would like to give you information on that phase. 

The CuarrMan. Proceed. 

Mr. Pierce. Mr. Adams, you are a member of an organization known 
as the American Society of Composers, Authors, and Publishers, gen- 
erally referred to as ASCAP;; is that correct, sir? 

Mr. Apams. That is correct.. 

Mr. Prerce. In fact, you were president of that organization at one 
time ? 

Mr. Apams. Yes. 

Mr. Pierce. When were you president of ASCAP? 

Mr. Apams. From the end of April 1953, to the end of April of this 
year. 

Mr. Pierce. You also served on the board of directors of that organi- 
zation ; is that not correct ? 

Mr. Apams. [ still do. 

Mr. Prerce. And what years did you serve on the board of directors ? 

Mr. Apams. I became a member of the board of ASCAP in 1944. 

Mr. Prerce. And you have continually served on the board of 
ASCAP since that time? 

Mr. Apams. That is correct. 

Mr. Prerce. Will you describe for the committee the general way 
in which ASCAP operates? 

Mr. Apams. ASCAP is an unincorporated association. There are 
no stockholders in ASCAP. Its affairs are managed by a board of 
directors, 12 of whom are writers, and 12 of whom are publishers. 
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Its business is done, generally speaking, through the form of a 
blanket license. It is a clearinghouse for its members. It does not 
subsidize any of the members. The money is distributed to the 
membership. 

The gross receipts are split 50 percent to the writers and 50 percent 
to the publishers, and then each section distributes to its particular 
membership on the basis of an objective classification, which is pri- 
marily based on performances, and without performances the member 
does not do too well. 

Mr. Pierce. Now, if a song were boycotted or discriminated against 
so that it could not be played on the air, would you say that that song 
would practically have no chance of becoming popular or being a finan- 
cial success ? 

Mr. Apams. I would. 

Mr. Pierce. Mr. Adams, you are very familiar with the songwriting 
business, having taken a leading part in it for many years. Let me 
ask you this: 

Are you familiar with an organization known as Broadcast Music, 
Inc. ? 

Mr. Apams. I am. 

Mr. Prerce. How does BMI differ from ASCAP? 

Mr. Apams. Now, if I may, I would like to refer to this paper that 
I have before me and any references that I may make, gentlemen, are 
on file and can be looked up. I will refer to this—— 

The CHarrman. On file where? 

Mr. Apams. We have them right here, and I will refer to them as I 
go along, if I may. 
~ The Cuarrman. When the letters BMI are used, that means Broad- 
cast Music, Inc. ; is that it ? 

Mr. Apams. Yes. 

The Cuamman. All right. 

Mr. Apams. Now, the freedom of music in America has been seri- 
ously impaired by a powerful combination of interests in the broad- 
casting industry. The national networks, CBS, NBC, ABC, and 
Mutual, together with other broadcasters generally own and general] 
operate and maintain Broadcast Music, Inc. This is known as BMI. 

Mr. Keatinc. May I interrupt there? 

Would you enlighten me on how they maintain it? 

Mr. Apams. I will, sir, as I go along. 

Mr. Keatino. Very well. 

Mr. Apams. BMI is a music group created, controlled, and main- 
tained by broadcasters for the purpose, in_my opinion, of depressing 
the price of music for broadcast. In its own statement and adver- 
tising published in Radio Daily—— 

The Cuarrman. Refore vou go further, are all the radio chains and 
broadcasting chains involved in BMI? 

Mr. Apams. Yes. 

The CuHarman. That is the Columbia Broadcasting Co., National 
Broadcasting Co., and the American Broadcasting Co.? 

Mr. Apams. Yes. 

Mr. KraAttne. And Mutual. 

The CHarmman. And Mutual likewise? 

Mr. Apams. Right. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4149 


This is a quote from Radio Daily in 1949: 


Industry-owned and operated Broadcast Music, Inc., was established and is 
maintained and operated by and for the broadcasting industry. Management of 
BMI is directed and guided by a board of directors elected by the broadcasting 
industry and functions solely in your interest as a broadcaster. 


Mr. Keattne. Who signed that? Whose statement is that? 

Mr. Apams. It is an advertisement from Broadcast Music, Inc. 

Mr. Keatine. It is an advertisement of Broadcast Music, Inc? 

Mr. Avams. Yes. 

Mr. Keatine. In other words, it is a statement by them that the 
broadcasting chains run it? 

Mr. Apams. That is correct. That is their own advertisement, no- 
body else’s [exhibiting document]. 

All of these references we have here in the record. 

The Cuamrman. Mr. Schulman, do you think it would be advisable 
to place that document in the record at this time? 

Mr. Scuutman. Yes, sir. 

May I hand to counsel for the committee the advertisement to which 
Mr. Adams referred ? 

The Cuarrman. It will be accepted for the record. 

(The advertisement referred to appears at p. 4150.) 

Mr. Apams. It is an integral part of the broadcasting industry. It 
is owned and operated by broadcasters. The first three presidents of 
BMI also served concurrently as presidents of the National Associa- 
tion of Broadcasters. 

The Cuarrman. Who were they ? 

Mr. Apams. BMI’s first board of directors was comprised of Neville 
Miller, representing the National Association of Broadcasters; Ed- 
ward Klauber, representing the Columbia Broadcasting System; Len- 
nox R. Lohr, representing the National Broadcasting System; Walter 
J. Damm, representing newspaper-owned stations; John Elmer, rep- 
resenting independent stations; Samuel R. Rosenbaum, representing 
independent radio network affiliates; and John Shepard III, repre- 
senting regional broadcasting stations. 

Now, this setup has continued right through to the present. BMI’s 
board of directors are chosen by the broadcasters and continue to serve 
as officials of the networks at the same time. On BMI’s board of di- 
rectors today are Herbert V. Akerberg, CBS vice president; William 
S. Hedges, NBC vice president; Ernest Lee Jahncke, Jr., ABC vice 
president; and until recently James E. Wallen who, during his term 
on the BMI board, was also a vice president of the Mutual Broadcast- 
a 

Yow, the premise on which BMI was founded was stated by BMI in 
1941, in the following words, and I quote: 
* * * the public selects its favorites from the music which it hears and does not 
miss what it does not hear. 

This is from the BMI statement at page 50. 

Mr. Keating. To whom did BMI send that statement ? 

Mr. Apams. To the industry, to the broadcasters, and the sta- 
tions. “* * * the music which it hears and does not miss what it does 
not hear.” This same pamphlet bears on the inside cover the headline 
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“BMI is backed by a united industry,” and bears the endorsement of 
BMI by the presidents of NBC and CBS, and I quote: 


The National Broadcasting Co. has gladly cooperated with other broadcasters in 
the establishment of BMI. We sincerely believe in its purpose. We have sup- 
ported and will continue to support it wholeheartedly. Niles Trammell, president, 
National Broadcasting Co. 
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The Columbia Broadcasting System gives its unqualified endorsement to Broad- 
cast Music, Inc. Its congratulations for what BMI has already accomplished 
and its pledge of continued support. William 8S. Paley, president, Columbia 
Broadcasting System. 

BMI was financed exclusively by the broadcasters. CBS and NBC 
occupied a major role in the financing. In addition to the purchase 
of stock by these networks’ owned and affiliated stations, the two 
networks jointly guaranteed the payment by BMI of $800,000 in license 
fees. These guaranties were necessary to enable BMI to obtain a prom- 
inent catalog of music for the commencement of business. The music 
firm in question was E. B. Marks Music Co. E. B. Marks, under this 
contract, received from BMI $1 million—$200,000 a year for a period 
of 5 years. 

Mr. Keratine. Now, who was the Marks Co. ? 

Mr. Anams. E. B. Marks was a publishing member of ASCAP. 
When BMI was formed, BMI made an offer to E. B. Marks to leave 
the ASCAP fold and come in with BMI. E. B. Marks agreed upon 
the payment, as I have just outlined, of $1 million for performing 
rights, payable $200,000 a year for a period of 5 years. 

Mr. Keratrnce. And Marks in turn would make contracts with 
songwriters to obtain their songs; is that it? 

Mr. Apams. Subsequently they made contracts with non-ASCAP 
writers and took at that particular time—and this is what I was going 
to testify to-—— 

Mr. Keatine. Am I anticipating what you have in your prepared 
statement ? 

Mr. Anas. Yes, sir. 

Mr. Keatrine. All right. We will wait. 

Mr. Apvams. As one of the writers whose songs were involved in 
this deal—and I mentioned What a Difference a Day Made 
and My Shawl when Mr Pierce asked me at the beginning—those 
happen to be two of the copyrights now contained in the E. B. Marks 
catalog. I can personally tell you that no writer received one part 
or one penny of that $1 million. 

Mr. Keattna. Are you going to explain how that took place? How 
could Marks put all that money in his pocket ? 

Mr. Apams. You may answer that, Congressman. I am just giving 
you the facts. 

The CuatrMan. Well, $1 million was also the consideration for the 
transfer of the songs that were copyrighted which they owned; is not 
that correct ? 

Mr. Apams. That is true. 

The Cuareman. In that arrangement that Marks had with song- 
writers, were any royalties to be paid for the use of the songs? 

Mr. Apams. Not on performances. 

The Cuarrman. Only on the sale of sheet music? 

Mr. Apams. Yes. 

E. B. Marks to this day does pay royalties on sheet music to writers, 
but as I understand it, this million dollars was primarily for the 
performing rights in the E. B. Marks catalog. 

The Cuarrman. When you say performing, you mean performance 
over radio or television ? 

Mr. Apams. Public performance for profit. 

The CuatrmMan. Does that include singing the songs by nightclub 
singers also? 
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Mr. Apams. It does, but it is primarily for use in broadcasting. 

Mr. Keating. Well, suppose Marks had not made this deal with 
BMI on My Shaw] would you then have gotten something from BMI 
when it was used on the airways ? 

Mr. Apams. I don’t say I don’t get any income from it, Congress- 
man. I say that I received not 1 cent of what was ostensibly a sale of 
my performance rights, theoretically, and as far as I know, no writer 
received any part of that $1 million from E. B. Marks. 

Mr. Keatine. But you had sold your song to Marks ? 

Mr. Apams. No; you don’t sellasong. Youneversellasong. You 
make a royalty agreement for a 28-year period. That is the copyright 
term. At the end of the 28-year period there is a reversion to the 
writer for a second 28-year period, after which it is public domain. 

Mr. Roprno. What does that give him? 

Mr. Apams. It gives him the exclusive right of publication and 
exploitation. 

Mr. Quietxy. And that is given to the publisher ? 

Mr. Apams. To the publisher. 

Mr. Keatine. You get a lump-sum payment when you turn that 
over, don’t you? 

Mr. Apams. No. If I can give you broad terms of what you get, 
I would be glad to. 

Mr. Keatinea. Yes. 

Mr. Apams. There is a uniform songwriter’s contract signed by the 
publisher. Its broad terms are confined to sheet music, which, to the 
average writer, is approximately 4 cents a copy. If there are two 
writers, 2 cents goes to the composer and 2 cents to the lyric writer. 
You get 50 percent of all the royalties. In other words, all the royalties 
that come from the issuance of records is divided between the publisher 
and the writer, 50 percent to the publisher, 50 percent to the writer. 

The same generally holds true for sums received from foreign ex- 
ploitation, the subject upon which Mr. Pierce touched early in the 
testimony. There are folios that I mentioned before. Synchroniza- 
tion fees for songs used in a motion picture are generally divided 50 
percent to the publisher and 50 percent to the writer, and that goes 
on for the period of the 28 years, at which time there is another chance 
for the writer to either give the renewal rights to the publisher, keep 
them himself, or make a new deal with another publisher, but there is 
never an outright sale, as such. 

Mr. Keatine. What I am interested in is how your position as a 
songwriter, with the song My Shawl, for instance differed any after 
this deal between Marks and BMI from your position prior to that? 

Mr. Apams. Well, there was a case before Judge Pecora. I would 
like to refer to that, and if you would rather not take up the time of 
the committee now, that the entire philosophy and decision is con- 
tained therein of what the detriments are and the drawbacks are and 
what happens to writers. 

Mr. Keatrne. What is that case, counsel ? 

Mr. Scuutman. That case is Broadcast Music and Marks Music 
against Taylor, et al., decided by Mr. Justice Pecora in 1946. If the 
committee wants just an outline of the case I will tell the committee. 

Mr. Keattine. If you will give us the citation? 

Mr. Scuutman. Yes, sir. It is reported in the Miscellaneous Re- 
ports, New York. I will give you the citation. 
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The Cuarrman. You might do this, Mr. Schulman: You might give 
the salient points of the decision, just briefly. 

Mr. Scuutman. The salient points are as follows: Broadcast Music 
and Marks brought an action against ASCAP and some six writers for 
a declaratory judgment that they had the exclusive right of public 
performance for profit, Marks by virtue of his ownership of copy- 
right, Broadcast Music by virtue of the agreement with Marks to 
which Mr. Adams has referred. That option was defended by the 
writers and by ASCAP. Judge Pecora held in effect that the Marks 
Co. was a trustee for the writer, and that the Marks Co. could ‘not 
take the performance rights and license them exclusively to BMI, but 
that the rights of the writer to handle his performance rights re- 
mained in ASCAP. 

Mr. Keatrne. Remained in what? 

Mr. Scuutman. Assuming that the writers had a right to have those 
performance rights remained to be licensed by ASCAP so they could 
collect as well. That is why Mr. Adams tells you Marks got this mil- 
lion dollars which that firm kept for itself and did not distribute to 
the writers, and that is one of the things referred to in Judge Pecora’s 
decision. 

Mr. Keatinc. Well, is it your contention that the writers are en- 
titled to a part of that million dollars ? 

Mr. Scuutman. Well, that particular million dollars the writers did 
not claim, because they claimed that Marks had no right to make the 
deal at all, and they were sustained by Judge Pecora. As a matter 
of fact, in the particular cases involved, Judge Pecora directed that 
Marks be required to return the songs to the writers because of breach 
of trust. 

Mr. Keattne. Had the writers tried to acquire that million dollars ? 
In other words, I did not get any part of that million dollars, either, 
but I want to see the significance—— 

The Cuarrman. Are you asongwriter ? 

Mr. Keattne. No; but Icansingif I haveto. [ Laughter. | 

Mr. Scuutman. You see, the writers did not claim the million dol- 
lars, and I may say we were not entitled to the million dollars, because 
Marks had no right to get it. 

The CuarrmMan. May [ask this 

Mr. Scuutman. Marks has no right to use the writers’ property for 
his own purposes. 

The CHarmman. What can be the criticisms, then, with reference 
to the songwriters not receiving the moneys from BMI? Is it that 
BMI could either exploit those songs that were turned over to it by 
Marks, or boycott the songs? Is that the criticism you have? 

Mr. ScuvutmMan. Well, the criticism in that particular case was that 
the Marks Co. and BMI were guilty of a breach of trust in trying to 
deprive the writers of their property, but the Marks case is only the 
beginning of the whole story of BMI, and that is what Mr. Adams, 
as I understand it, was using that as one of the early stages in the 
operation of broadcast music. 

The Cuarrman. Proceed, Mr. Schulman. 

Mr. Scuvutman. In other words, the writers in the Marks case itself 
were able to sustain their position in court that the songs theretofore 
placed with the Marks Co. could not be taken away from them. 

The Cuatrrman. And the word “theretofore” is very significant. 
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Mr. Scoutman. Yes, sir, “theretofore” is the big word. 

Mr. Keatine. “Theretofore” is ahead of this million-dollar deal? 

Mr. Apams. The support of the two networks—that is the point I 
tried to make, that NBC and CBS guaranteed $800,000 without which 
BMI probably could not have started operations. 

The CuarrmMan. Was that case appealed ? 

Mr. Scuutman. An appeal was filed and never prosecuted. 

The Cuatrman. Of course, I do not want this committee to be used 
as a catch board to take the chestnuts out of the fire for ASCAP, and 
it cannot be used in any controversy between ASCAP and BMI. I 
want that clearly unde . 

The witness following Mr. Lawrence, is Mr. Haverlin, president 
of Broadcast Music, Inc. I presume Mr. Haverlin, who is president, 
is in the room and he can answer to whatever has been stated that 
might be deemed a criticism of BMI. 

he CHarrman. Go ahead, Mr. Adams. 

Mr. Apams. Now, the broadcasters, through BMI, had continued to 
make agreements with publishers, subsidizing them to obtain and ex- 
ploit songs exclusively for BMI’s music pool, and refrain from other 
publication and exploitation. 

For example, there have been reported in the trade papers the fol- 
lowing stories: 

One, that BMI made a new 5-year contract with Ralph Peer calling 
for an advance guaranty in excess of $150,000 ayear. The Peer catalog 
has been a BMI mainstay since the early days, along with E. B. Marks. 

The bulk of the Peer activity has been in the Latin American field. 
The above is quoted from Billboard, October 21, 1950. 

Second, that Howard Richman closed a deal with BMI for his Hollis 
and Ludlow firms 

The Cuarrman. Excuse me, Mr. Schulman. You can place those 
aa to which reference has been made in the record as we go 
along. 

Mr. Scuutman. All right. May I at this time submit to the com- 
mittee a ome copy of a pamphlet entitled, “The ABC of BMI,” 
to which Mr. Adams rohan 

Mr. Keattne. Where did that appear ? 

Mr. Scuutman. That was a book issued by BMI itself. It didn’t 
appear anyplace. It was a publication of BMI. 

(The photostatic copy of the pamphlet entitled, “The ABC of BMI,” 
is as follows :) 
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Remember! 


The broadcasters revolt against the music monopoly does not carry the industry 


into entirely uncharted territory 


1 The industry remembers the instance of those publishers who withdrew ther 
music in 1936 This experrence taught broadcasters that they could make the ai a 
tree medium in the field of music it proved that the public selects its favorites from 


~ 


the music which it hears and does not miss what it does fot hear 


2 Program records +e@veal that the number of compositions actually used Sy 
broadcasters +s not large Don't forget those figures showing that 388 iunes ac 
x 


counted for 47%. of the 1938 performances and that 2500 pieces made up nearly 85”. 


3 One sure way to end monopoly is to establish compention The united ettorts 
of the broadcasters constitute the only force in the country capable of creating 


effective competition and aiso of opening the door to new composers. For the first 


time, ihrough BMI. broadcasters are creating 


An Open Market for Music 
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ae BMI Makes 


BMI hes not onty meade music history ft has made broadcasting history For BMI ts the Dasis 
of the soivhon iG the broadcaster's majer prohiem—that of music copyright 


For exghieen years the industry grappled with this question with mo result Mark Twas 
famous remark about the weather could well heve been applied to music copynght Every 
body talked about i Out robody did anyihing about it” Then something was Jane about 1 


the main diticuity the oporaach fo a music copyright solution hag beer ta fina o pian 
thet ali cavid agrer of The industry tawnd no ditticulty os agreeing on BMi~-networks, att 
3185. ndependents, big stanons and smail stanans Broadcaster efier broadcaste:, groug alter 


group, subscubed to BM! and piedged ther full sugoort 


The Way Out 


The industry was Quick to see that BMI wak the means whereby 1 cauid siep doing 


someting mat hag actod to ts daedvantage pnce he Heginning 


ISING $15 FACHITIES TO INCREASE THE POLL ARITY OF THE MUSIC OF A SINGLE GROUP 
Of PUBLISHERS 


euact sat as the Droeadcosiers incmased the poaulatity of that music they increased 
the reed for st By increasing their need for i, hey raged the price Gemanded ta: the vie 
of tam 1932 1935. anct now egeim in 1940 Broadcasters in-gran. have Geer sey:rg for the 


Mislege of running briskly in cules tethered to the peg of ASCAPs monapaoly by 4 cape of 


thes O8Ff waving 


BMI Looks at the Record 


Skepics send “N can? be done 
the answer is, 1s now being done 


BMi dug slo the ‘ecords end dragged out the fart that dung the course of @ yee 
the broadcasting indust'y used some 77 000 preces from the cetatogues of popular music 
4.500 trom the lists of standard numbers The figure for the popular tunes sounded discour 
sing, Dut BM! found ¢ joker in it --nearty 83. of alt ime Gerormances were tredited to 


2.00 of the tunes ang 8 mere $88 numbers made up 47 . of ai! the periormances Dy a! stations 


BMI Goes to Work 


BMi ‘et out a whoop and went to work The yell it gave was a saflying cry and composers 
by the hundreds stampeded to the new siandarg fo them it was a godsend Signing up only 
the cick of the tot. BMI whinped inte a produttion schedule of 30 new numbers a month 
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Music History 


tt silied 16 its cause catalogues with some 5.020 ex:sting copyrights whch oroduce #U 4G 


ditional new numbers a month BMI wil ade stil more catalogues 


The output of BMI itself makes history om the m gab lesbsmep amicus ty 
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a Song rides the air 


THE BROADCASTER is the Home Rum King of the music 
word He makes more hits than any othe: player, trom use 
hd one-baggers to mighty claud-climbing clouts that carry 
the bieachers for tull circuit gallops 


Musicians as will es music nde 1 fame on the au waves 
Tsp best known, dance bans made thet’ remes by redo 
From the most glamorous night seats they beep: ther names 
right over the mike Tee ertints of fee ei: make a new tune 
ticki the toes of the. nation 


Take @ realty good number, gut betnd + the oeree O° 
tadin send it ato the a foward the @tustiing pleachers io 


front of 30.006.000 tiovdspeakers. and you have & tit 


BM? is putting aut the songs The motions bes! merds ave 
Putting the songs belie the pubic te 


Nght way over the ar 


That is the BME toecusis for BME boty 
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¥ 


— BMI brings you music new and old—the tunes that 
a | Tomorrow wili dance to and the pieces that Yex- 
terday loved. Here are the works of the new generation 

of American song-writers. gifted and skilled —some who 

are making their first appearances in print, some who 





4168 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


haw already met suecess on the hard proving. groun 
of Broadway and Hollywood. tere too are new arra ge 

of old favorites, the timeless melodie 

Here is musie for every type of proj 


every listener! 
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Transcription 
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Recording 
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is YOURS 
BMi is owned by the broadcasters who hold BMI fcenses and by no 


one elise The policies of the company are 


decided by Owners 
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M-Day for Broadcasters 


BMI is the broadcasters’ Deciaration of independence The greater part of the 
industry is giving its loyal support. There are some who have doubted whether it was 
possible to create an independent music supply that would be adequate it can be 
done and i is being done. There is no longer any sound reason for any broad- 
caster to 2 RosIpone whoring te we. 


ate es se bo ae an 


No plan was ever devised that satistied eight hundred hard-headed business 
men in all of its minor details. BMI in its major objectives and in its important tea- 
tures meets the needs of every forward-looking broadcaster 


Broadcasters have laid aside minor differences on small issues so that all could 
unite to bring about the major benefit of FREEDOM FROM MONOPOLY 


By mobilizing their united efforts to solve this protiem the broadcasters have 
taker a long step toward tne solution of many other problems that confront the in- 
dustry 


we ee Sie VOR SS Se .* iinet 


Whatever promotes. the interests of the industry as a whole will in the end put 
money into ihe pockel of every member of the industry it is up to each man to do 
ms part for the common cause. 


BMI is the industry's solution for an industry-wide problem The industry calls 
for the support of every broadcaste: 


HW you are already a subscriber, you have helped make the present achievement 
possible You are one of the far-sighted builders who have laid the foundations of 
the permanent solifion for broadcasting’s most important problem 


If you are not now a subscriber, 


SIGN UP — JOIN BMI - TODAY 


The Cuatrman. Any other documents, Mr. Schulman. 
Mr. ScHu.MAN. Not at this point. 

The Cuarrman. As we go along, you may offer them. 
Mr. Apams. In Variety, March. Li, 1953, it was reported : 


It is said that Jean and Julian Aberbach’s firm, Hill & Range, one year totaled 
a $250,000 annual payoff from BMI. 


It is significant to note the statement of Billboard of May 7, 1951, 
that: 
Most BMI deals not only blueprint the mode of professional activity of affili- 


ates, but stipulate a measurable devotion to BMI, with a short-term cancellation 
clause to lend teeth. 
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Another significant statement appeared in Billboard, February 18, 
1950, in a story concerning a guaranty given one Henry Spitzer that: 

The new firm would reportedly receive an annual advance guaranty in the 
neighborhood of $50,000, and Spitzer would soft-pedal his ASCAP firm in favor 
of an all-out BMI push. 

Mr. Keatrine. I suppose, Mr. Chairman, it ought to be explained 
for the benefit of any lawyers who might be present in this historic 
courthouse that a congressional hearing permits in evidence certain 
materials that would not be allowed in evidence in the trial of a case. 

I am not critical of you at all, Mr. Adams, but that is the way con- 
gressional hearings operate. We allow a very wide discretion as to 
what can be put into evidence. 

The Cuarrman. I did announce on the prior occasion of our hear- 
ings that if any person feels aggrieved at what has been testified to, 
he shall have the right to chane bani the committee and give his side 
of the story. We want anyone affected by these hearings to have an 
opportunity to defend his point of view. 

Mr. Roptno. Mr. Adams, when you were reading from one of the 
trade journals I believe you used the word “payoff.” Is there any 
different kind of connotation in your use than what we commonly 
accept ? 

The Cuarrman. What do you mean ? 

Mr. Roprno. I mean the people—— 

Mr. Apams. No, no, nothing sub rosa. 

Mr. Roptno. The acceptance of the definition and interpretation of 
the word “payoff,” that is what we want you to make clear. 

Mr. Apams. Just a sum of money, no special connotation. 

Mr. Roprno. You did use it in that way. 

Mr. Apams. This is verbatim from a trade paper. 

Mr. Roprno. I see. Well, I want to make it clear for Congressman 
Keating that I was alluding and referring to the interpretation of 
the word “payoff,” and the meaning as the people commonly accept it. 

Mr. Keatine. I want to explain for the purpose of Congressman 
Rodino’s peace of mind that I understood perfectly what he meant. 

Mr. Scuutman. May I at this time, before we go past those four 
references, submit for the committee photostatic copies of the trade- 
paper articles to which Mr. Adams has referred. 

The Cuarrman. They will be accepted. 

(The photostatic copies of the trade-paper articles are as follows :) 


[Variety, March 11, 1953, p. 37] 


UNUSUALLY HicH RATE PER Pitue Is Key to New BMI PusiisHinc CoMPANY 
Set Up py GEORGE AND Eppie Joy WiTH Jor CsIpA 


By Abel Green 


The deal which the newly formed Trinity Music Corp. (George Joy, his son, 
Eddie Joy, and Joe Csida, who has just resigned as editor of Billboard) have just 
consummated with Broadcast Music, Inc., is another milestone in the music busi- 
ness, pointing up the values of radio plugs on the point system. 

Starting at an extraordinary payment of so much per point per plug, far in 
excess of the accepted 4 cents and 6 cents, BMI’s 5-year deal with Trinity 
guarantees the newly formed publishing house $55,000 in its first year, with addi- 
tional coin depending on its performance rating. Thereafter, for the next 4 
years, the Joys and Csida are apparently willing to gamble on their abilities to 
land recordings so that the radio and television plugs will reach fancy totals 
and pay handsome dividends. 
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Apart from the fact that this puts another old-guard ASCAP firm into the dual 
publishing field with a BMI affiliate, this also marks Csida’s second resignation 
from Billboard in the past few years. Once before he left the trade weekly to 
join RCA Victor’s record promotion department, eventually becoming artists and 
repertoire topper but exiting, after a year in the spot, with Charles Grean, his 
aid, succeeding him. Grean, of course, has since been succeeded by David Kapp, 
pioneer Decea recording artists and repertoire executive, with the firm which 
his late brother, Jack Kapp, cofounded with Milton R. Rackmil and (the late) 
Edward F. Stevens, Jr. 

The setup will trade on Csida’s past affiliations with the diskeries, in addition 
to which he has a 10-year understanding with Santly-Joy to become the veepee 
and general professional manager as of March 30. Jack Perry, for 6 years 
with S-J as professional manager, resigned last week. Csida’s partnership with 
the Joys is limited to Trinity Music, each one-third. Eddie Joy additionaly heads 
the Productions Company bearing his name (serving his wife, Mindy Carson’s 
shows, and others), but that is an individual operation. Csida’s activities will 
also include Joy’s Oxford Music and Hawthorne Music, both ASCAP firms and 
affiliates of S-J. 

The mathematics on Trinity Music—a name coined from the trio comprising 
the new setup—is unique in the music business and may become a new pattern 
for future ventures. 


BASE ANNUAL GUARANTIES ON PRECEDING YEAR TOTAL 


Trinity Music’s performances will be paid off at an inflated rate per plug, until 
the $55,000 advance in the first year is matched, at which point the per-point plug 
payoff drops until a higher bracket is reached, at which point it drops down a bit 
more to still another bracket ; at which norm it drops down once again. 

BMI’s advance for the second year of its 5-year pact with Trinity Music will 
be the amount earned by the new firm in its first year’s operation. The third 
year’s advance will be the total earned in the second year; the fourth year’s 
advance will be what Trinity earned in plug payoffs in its third year; and the 
fifth year will be what the fourth year’s point system earned. There is no pro- 
vision for any new arrangement beyond the 5-year term. 

This is regarded as a satisfactory deal from both sides of the fence, a constant 
challenge to make good or else the ensuing year’s guarantee will be so much 
less, ete. 

From BMI’s viewpoint, particularly, is this favorably regarded because the 
incentive per plug payment system makes it worth while to both the enter- 
prising new publisher and to Broadcast Music, Inc., whose prime function is to 
swell its catalog and the value thereof, determined essentially by repetitive 
popular performances. 

BMI, too, is still smarting under the memory of such fancy deals as the 2-year 
pact with Edwin H. (Buddy) Morris’ BMI affiliates, Meridian Music and Vogue 
Music. Morris had been guaranteed $125,000 a year against plugs which didn’t 
come up to expectations. Under the Trinity setup, the guarantee is less but 
the point system payoff larger, hence the larger incentive. 


THE USUAL BMI PAYOFF 


An idea of the spread from the new Trinity Music’s starting point (albeit 
graduated downward) may be gotten from the fact that 4 cents and 6 cents is 
the normal BMI payoff. The 4-cent stipend is for local radio plugs; 6 cents for 
networks. 

The Joys (pere and fils) and Csida take the position they’re not concerned 
with the guaranty; they’d rather have a better incentive and, if they deliver 
prolifically, the payoff is sufficient reward. It is said that Jean and Julian 
Aberbach’s BMI firm, Hill & Range, 1 year totaled a $250,000 annual payoff 
from BMI. 

The Aberbachs, Acuff-Rose (Nashville), Howie Richmond's sundry music 
firms, and Bobby Mellin are said to be the top four BMI performing rights 
revenue-getters on new pop song material, differing from the $100,000 per annum 
licensing deal which Edward B. Marks Music made with Broadcast Music, Inc., 
several years ago, although there, too, the accumulative per point system is 
used as a yardstick. 

More and more, of course, does the evolution and revolution within the music 
business continue. More and more the deejay looms as the unseen king of Tin 
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Pan Alley. With it, the upsurge of cornball, country and western, and kindred 
folk music, so much of it focused in Nashville, has created the phrase, Tin Pan 
Valley, as the more lucrative current source of American pop song material. 

The diskeries have long taken the position that, like the oilwell which doesn’t 
care whether a tycoon or an Osage Indian discovers it, they are no long re- 
specters of Porter or Berlin, if Redd Stewart, PeWee King, Hank Williams, Jessie 
Mae Robinson, and kindred folk troubadours have the magic formula. 

To this the ASCAPers look with great askance. The society is still the top 
musical performance licensing pool in the whole world (its revenues this year 
will be close to the peak $16 million mark), but it looks warily upon the accord 
between interests known as Broadcast Music, Inc., underwritten by broadcasters, 
and (in the ease of two major networks, CBS and NBC) with affiliated major 
phonograph recording companies. Columbia and RCA Victor, of course, deny 
any casting of tunes, whether from ASCAP or BMI sources. 

The society takes the position that deejays, on a local level, whether by tacit 
rooting interest or directive from the locally owned broadcasters, seem to favor 
BMI-originated tunes, else how come the cornballs hit the top with greater fre- 
quency? There have been instances where the first 4 out of 5, and 7 out of the 
top 10 on the Hit Parade, have been BMI tunes. ASCAP writers have been 
making no bones about this construction on their performances, and for the past 
2 quarterly dividends a tithe of 10 percent on top writers’ ASCAP revenues have 
gone into a projected $300,000 sinking fund to legally challenge the close accord 
allegedly existing between BMI tunes and recordings and eventual deejay 
performances. 

The movement by Santly-Joy into the BMI field is to achieve, on another level, 
the thing that ASCAP publishers complain has been denied them. However, 
in Georgie Joy’s instance, all three of his ASCAP firms have enjoyed extraordi- 
nary frequency of disclicks, notably on the Columbia label, via Mitch Miiler’s 
etching of tunes by Bob Merrill, a Joy Co.’s contract writer, with Guy Mitchell, 
Frankie Laine, and Mindy Carson, who have seemingly been unusually partial 
to Merrill’s tunes. 


[Billboard, May 7, 1951] 


RicHMOND INKs LupLow, Hotiis 50G BMI Deat—Conrract In No Way Com- 
MITS PUBLISHER TO EXCLUSIVITY 


New York, March 31.—Howie Richmond has closed a deal with Broadcast 
Music, Inc. (BMI), for his Hollis and Ludlow pubberies, calling for better than 
$50,000 a year. The deal, retroactive to March 1, is exclusive of accrued per- 
formance money due on such tunes as The Thing, Roving Kind, and Goodnight, 
Irene, and of some 17 tunes in Richmond’s Folkways firm, for which he is on a 
straight performance basis with BMI. The Folkways catalog includes So Long, 
Old Smoky, John B., and others. 

With the Hollis and Ludlow advance deal, accrued performances, and the 
Folkways tunes, BMI figures to pay Richmond in the neighborhood of $100,000 
in performances during the next year. 


NO EXCLUSIVITY 


While the $50,000 guarantee is not an especially heavy one in view of the ad- 
vances BMI hands to many of its affiliates, it is unusual in that the contract in 
no way commits Richmond to exclusivity. Most BMI deals not only blueprint 
the mode of professional activity for affiliates, but stipulate a measurable devo- 
tion to BMI, with a short-term cancellation clause to lend teeth. The Richmond 
pact is for 1 year and he is free to swing between BMI and ASCAP as his judg- 
ment dictates. 

Al Brackman is general manager of all BMI activities, with Pete Kameron 
Prexy of Folkways and Loring Buzzell heading up explotation. 


{ Billboard, February 18, 1950] 
SprrzEr Fix1ne Bic GUARANTEE Pact WitH BMI? He Says “No.” 


Ho.tywoop, February 11.—Long rumored deal between music pubber Henry 
Spitzer and Broadcast Music, Inc. (BMI), will be consummated after March 6 
when Spitzer arrives in New York. Pubber refused to divulge details but agreed 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4179 


that BMI’s Robert Burton, presently on the coast, has approached him. Terms 
are rumored in the $50,000 bracket, a figure which was denied by Spitzer. 

Spitzer already owns a BMI catalog. Vogue Music, which will not enter into 
the new BMI deal. For the latter, Spitzer will build an entirely new catalog 
which will be divorced from Vogue's operations. 


New York, February 11.—Despite unqualified denials by Broadcast Music, 
Ine. (BMI), Veepee Bob Burton and pubber Henry Spitzer, both currently on 
the coast, Spitzer is reportedly negotiating a BMI publishing affiliation involving 
a stiff advance guarantee deal. According to the grapevine the deal would 
involve Jack Ostfeld and perhaps the professional manager of another BMI 
firm. 

Ostfeld, when queried by the Billboard, did not deny that a deal was in the 
works or that he had been approached, but said, “I'm mainly concerned with my 
Stevens catalog right now. Also, until something definite is arranged, I'm still 
professional manager for Barron Music.” 

Meanwhile, Spitzer has acquired the tune Broken Down Merry-Go-Round, a 
BMI copyright, from Fairway Music. This does not necessary prove that Spitzer 
and BMI are making an important deal, since he has an inactive BMI catalog, 
Vogue Music in which the tune can be placed. Lowever, Spitzer has reportedly 
wired his New York staff to put No. 1 plug activity behind the song. 

The new firm would reportedly receive an annual advance guarantee in the 
neighborhood of $50,000, and Spitzer would soft-pedal his ASCAP firm in favor 
of an all-out BMI push. Ostfeld would represent the firm in an out-of-town 
spot, possibly Chicago, while Elmore White, now with Spitzer’s ASCAP firm, 
would continue as New York man. 

The afvrementioned third party whom rumors have figuring in the deal denies 
having been approached. What may have put his name in the picture is the 
report that the BMI firm he’s now with may not be renewed when its contract, 
calling for a substantial advance guarantee, runs out in April, but BMI is said 
to want to keep him in the fold. 


Mr. Apams. Now, BMI propaganda harps upon the interests of 
broadcasters to use BMI music and fulfill quotas. An article by Mur- 
ray Arnold, WIP Philadelphia program director, in Broadcasting- 
Telecasting magazine, November 29, 1948, said: 

I skipped over to the big city for conferences with some of the BMI execs— 


Tompkins, Kaye, Harlow, and the rest of the gang. And here is what I came 


home with. * * * 
It seems to me the answer is simple. For the next 3 months, let each station 


start programing 70 percent ASCAP and 30 percent BMI in the popular field. 
For the following 6 months, change the percentage to 60 percent ASCAP and 40 
percent BMI; after that 50 percent ASCAP and 50 percent BMI. By this means, 
the acceptance of the song hits America sings will veer over from ASCAP to 
BMI more equitably. Don’t forget one important angle. People can’t like a 
song if they don’t hear it. 


The Cuarrman. Who is this gentleman who expressed himself that 
way ? 

Mr. Apams. This is Mr. Murray Arnold, program director of WIP 
Philadelphia. 

ae CuarrMan. Is that an affiliated station, and if so with what 
chain 

Mr. Apams. I don’t know with what chain. It is thought to be 
CBS, but I am not sure. 

Now, Mr. Arnold, as a program director, was in a perfect position 
to carry out his own suggestions, and furthermore, Mr. Arnold has 
continued to be a broadcasting executive, and has since been used by 
BMI as a speaker at BMI clinics throughout the country and as far 
as Hawaii, these trips being at BMI’s expense. 

The Carman. What is meant by a BMI clinic? 
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Mr. Apams. They call together the jockeys, the broadcasters, and 
they = them a sort of a pep talk, like a convention, what is going 

on, what should go on, and what has gone on. 

Mr. Maerz. Mr. Adams, is it your position that BMI influence 

broadcasters to give undue preference to BMI music as compared to 

ASCAP music? 

_ Mr. Apams. From the quotes I have just given, that would be the 

implication. 

Mr. Materz. Is that the import of your testimony ? 

Mr. Apams. Yes; thus far. 

Mr. Keating. I should have known better a moment ago, and I 
apologize to you. I called you Mr. Lawrence and should have called 
you Mr. Adams. I hope neither one of you will take any offense. 

Mr. Apams. Oh,no. In fact, I am flattered. 

A regular BMI promotion piece is the BMI Music Memo, which is 
regularly sent to every station in the country. I offer as an example 
three quotations from volume 1 of that publication : 

This is a BMI member—meaning it—— 

The Cuarrman. What is the date of it? 

Mr. Apams. I don’t have the date of this, but I can get it for you. 

The Cuarrman. Put that in the record later. 

(Subsequently Mr. Adams informed the subcommittee that he was 
referring to BMI Music Memo, vol. 1, No. 9, May 16, 1944.) 

Mr. Apams. Yes. The first is: 

This is a BMI number—meaning it is your own music. Be careful of the 
ether side of this disk, it is not a BMI tune. 

Mr. Keatine. That “Be careful,” there could be several interpreta- 
tions ? 

Mr. Apams. Yes; there could. 

Mr. Keatrinea. It might be it was so good they wanted them to take 
good care of it. 

Mr. Apams. I do not know, Congressman. I am just reading it. 

The Cuarrman. I do not interpret it the we Mr. Keating implies, 
that they use it carefully so that it will not break. 

Mr. Keating. That was one of the interpretations that was pos- 


sible. 
Mr. Apams. I don’t know. I think the new vinylites are unbreak- 


able; I am not sure. 
The second is from BMI Music Memo, volume 1, No. 4, May 16, 
1944; 
Start slugging these (two) numbers at least twice a day. 


Mr. Keatrne. “Slugging” or “plugging”? 
Mr. Avams. “Slugging,” s-l-u-g-g-i-n-g. 
The CuHarrMan. Slug the reverse side? 
Mr. Apams. No. These are the BMI numbers. 
Every log we analyze next month should show a minimum of 60 performances 
for each number. 


The third is from BMI Music Memo, volume 1, No. 1, March 20, 


1944: 
* * * T think it very important that all BMI affiliates know about the swell top 
tunes that you own * * * having a financial interest in these tunes, it seems 
only sensible to me that we should do everything in our power to promote their 
success and to get back of any new songs cleared through BMI. 






a 
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The broadcasters have consistently given preference to BMI music 
and have discriminated abainst non-BMI music. 

(Mr. Adams subsequently supplied the following: The BMI Music 
Memos, vol. 1, Nos. 1 through 22, were known as Poor William’s 
Almanac. The name was changed starting with No. 23, and is the 
name by which it is generally known.) 

Mr. Mr. Chairman. 

Mr. Adams, could you give the committee any specific examples of 
where the broadcasters have discriminated against ASCAP music in 
favor of BMI music? 

Mr. Apams. Not beyond what I am testifying to, sir. 

The president of BMI, in 1948, said on page 11: 

I am delighted to report to you that for the past 5 years you have been using 
more of our numbers and performing them more times. In 1943, for example, we 
had 6 million BMI performances. In 1947 we logged over 11 million perform- 
ances. It is estimated that more than 14 million performances will be logged in 
1948. 

At page 19 of this same report it speaks of the “excellent job” ss 
done in Canada by BMI Canada, Ltd., a wholly owned subsidiary o 
BMI. This is important because it shows that this same situation also 
exists in Canada and shows the large extent of the operation. 

The Cuamman. Is the subsidiary in Canada of BMI affiliated in 
any way with the Canadian Broadcasting Co.? 

Mr. Apams. The Canadian Broadcasting Co.—you mean are the 
Canadian broadcasters stockholders in the Canadian BMI? 

The Cuatrman. What is the connection, if any, between the Cana- 
dian television companies or radio companies, and the subsidiary that 
you mentioned ? 

Mr. Apams. The BMI Canada is owned by BMI. 

Mr. Keating. And BMI, in turn, you claim, is either owned or dom- 
inated by the networks? 

Mr. Apams. Yes. 

Mr. Keattne. Well, now, which? Do you know if it is owned by 
the various networks? 

The Cuatrman. He testified to that. 

Mr. Apams. The station-owned stock of BMI. 

Mr. Keattne. The various stations, but they could be both networks 
and independents ? 

Mr. Apams. The network stations. 

Mr. Keatine. The network stations only. Independent stations do 
not have an interest in BMI? 

Mr. Apams. They do, but I don’t know to a hundred percent of 
what extent there are independent stations that own stock in BMI. 

The Cuarman. Are those independent stations affiliated with any 
of the chains you mentioned ? 

Mr. Apams. Oh, I would think so; yes. 

The Cuarmman. Now, I get back to my original question. What is 
the relationship, if any, between the companies that operate the broad- 
casting stations in Canada and this subsidiary of BMI in Canada; 
if you know? 

Mr. Apams. Well, I don’t know the extent. I just point out the 
ong is widespread and goes beyond the confines of the United 

tates. 
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Now, on page 29 of the 1948 report, the BMI president proposed a 
quota system for BMI music for all broadcasting stations. He says: 

With this assurance of performances, we have set up a new quota for perform- 
ances. Last year’s figures show that we averaged some 8,000 performances per 
station. Now we are going to drive for an average of 12,000 performances per 
year by 1953. We can meet our new quotas if we get an increase of only 800 
performances each year per station. Eight hundred added performances per 
year means only two additional performances per day per station. I know that 
we can do this and that by 1953 the overall average of BMI music will account 
for 68 percent of ASCAP’s copyright performances on the air, instead of the 
37 percent as it did last year. 

An increase in the gross number of BMI performances means a de- 
crease in the gross number of ASCAP performances. 

That the broadcasters succeeded in the methods outlined above is 
clearly shown by their own statements. They claimed to have achieved 
the following success on the Hit Parade: ‘ 

In No. 1 position, 74 percent; No. 2 position, 62 percent; No. 3 posi- 
tion, 62 percent; and songs on the Hit Parade emanating from BMI, 
56.6 percent. That is the BMI ad from Variety, January 7, 1953. 

Mr. Keatina. Do you accept those figures? 

Mr. Apams. I accept them; yes. 

Mr. Keating. Would the rest of the percentages be ASCAP? 

Mr. Apams. Not necessarily. Let’s say they would be non-BMI. 

Mr. Keating. That would be mostly ASCAP, then? ‘ 

Mr. Apams. Yes. I would say mostly, but there are other perform- 
ing rights societies and there are some authors and composers that 
have no affiliation. 

The Cuatrman. That may be received. 

(The matter referred to appears at p. 4183.) 

Mr. Apams. The continued progress of the success of the BMI opera- 
tion has been proclaimed in the reports of its president from year to 
year. I will not bore the committee with too many extensive quotes, 
but let me run down to the 1953 report: 

Our affiliated publishers had another outstanding year. BMI-licensed composi- 
tions in all fields—concert, popular, rhythm and blues, and country and western 
music—maintained their high level and 26 selections reached hitdom by all 
accepted criteria. Of this number 20 appears repeatedly on the Lucky Strike 
Hit Parade or the Honor Roll of Hits. BMlI-licensed songs had 61.5 percent 
of all first-class positions and 48.6 percent of all positions on the Hit Parade. 

Gentlemen, you will be interested to know how BMI operates finan- 
cially. BMI has been supported by the license fees paid by the broad- 
casters and others at rates set by the broadcasters. But it collects from 
the broadcasters only enough money to pay its operating expenses, and 
any amount payable by broadcasters under the licenses in excess of 
the operating expenses is either rebated, remitted, or waived. In that 
way it makes little or no direct profit, and has never paid a dividend. 
It is significant, however, that BMI does not allow any similar re- 
ductions to nonbroadcasting licensees. 

The writers have lost, we estimate, more than $75 million due to 
this combination of the broadcasters, a figure computed on the basis of 
BMI’s own claims. As you know, the license fees are paid by the 
broadcasters to writers and publishers through a licensing organiza- 
tion which collects a percentage of the broadcaster revenue. 

Mr. Keatina. Who has gotten the $75 million ? 

Mr. Apams. Who has what? 
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Mr. Keating. Who has gotten the $75 million which should have 
gone, according to your testimony, to the writers? 

Mr. Apams. The broadcasters have retained it by depreciating the 
value of performing rights to the extent of $75 million. 

Mr. Krattna. In other words, the br oadeasters, meaning by that to 
a large extent the networks, have profited to the tune of $75 million 
by this arrangement ? 
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Mr. Apams. That is right. If I may give you a quote the following 
appears in the BMI report of 1946: 

The savings of the broadcasting industry due to the operations of BMI con- 
tinue to mount. During the 6-year period from January 1, 1941, to January 1, 
1947, it is estimated that the amount paid by broadcasters to BMI and ASCAP 
combined will be approximately $60 million less than broadcasters would have 
paid to ASCAP alone under the contract which ASCAP proposed in 1940, and ap- 
proximately $23 million less than would have been paid to ASCAP alone under 
the contract in force prior to 1940. 

The Cuatrman. If this arrangement inures to the profit of the 
broadcasters and is of the disadvantage you indicate to the song- 
writers, why would any appreciable number of songwriters gravitate 
toward BMI? 

Mr. Apams. They do not. 

The Cuatrman. Is it not the purpose of BMI to get as many song- 
writers as possible under its aegis? 

Mr. Apams. The purpose of BMI, as I see it, is to depreciate the 
value of the performance. Now they came out with substantially 
2 or 3 catalogs that gave them some weight. Though I won’t say the 
amateur production, because everybody is an amateur and everybody 
is a songwriter, and you are only as good as your last song, but those 
who were not members of ASCAP were encouraged to clear their per- 
formance rights through BMI. 

The Cuarmman. If they labor under that disadvantage that you 
have adverted to, why would they in anywise come to BMI? Why 
would they not go to ASCAP instead ? 

Mr. Apams. Because the deal that they could make with ASCAP 
was on an accrual basis. The classification systems are different, and 
they could make, if I may quote a term, a “fast buck.” That is an 
expression in connection with BMI. After that significantly they all, 
wherever possible, applied for admission into ASCAP afterward. 

Mr. Keatine. That is, the BMI deal gives them a downpayment, 
more money quick? 

Mr. Apams. Faster. 

Mr. Keattna. Faster but over the long run they lose by being affili- 
ated with BMI instead of ASCAP? 

Mr. Apams. I think that is true. 

Now, Mr. Sydney Kaye ex-vice-president and general counsel of 
BMI said along the same point about the savings: 

The most dramatic fact for broadcasters in BMI’s past is that during the 6 
year period from January 1, 1941, to January 1, 1947, the broadcasting industry 
will pay to BMI and ASCAP combined approximately $60 million less than the 
broadcasters would have paid to ASCAP alone if ASCAP’s 1940 proposal had 
been accepted ; and approximately $23 million less than broadcasters would have 
paid to ASCAP alone under the contract which was in force prior to 1940. 

Now, gentlemen, the networks are the beneficiaries of the most 
precious possession of the American people, the air channels of com- 
munication. As such beneficiaries, they should conduct their activi- 
ties in the best American tradition of a free and an open market, and 
have equal opportunities for all citizens. 

But instead of following that pattern, we find that the networks 
have become the arbiters of the audible and the viceroys of the visual. 

Mr. Keatrne. Well, that is some expression. 

Mr. Roprno. That is why he is a songwriter. 

Mr. Apams. You may quote, I don’t want the byline, Congressmen. 
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Mr. Kerattne. The chairman and I are always looking for some 
expression like that. 

Mr. Roprno. That did not come out of a song, did it? 

Mr. Apams. No; but I may use it. The writers do not ask any 
special concessions. They ask merely that the channels of commu- 
nication be open to all; that they have a free and unrestricted market 
for their works so that the success of their music may be freely deter- 
mined by the public taste. 

The artificial barrier created by the broadcasters has limited the 
extent and the character of music which is made available to the 
public. Under the present setup, the criterion is not the merit of the 
music, but the question of whether it is controlled by the broadcasters 
jointly or individually. This is a most dangerous threat, not only to 
the songwriter’s craft, but to the Nation’s cultural interest. 

We believe that a remedy must be found to protect the public inter- 
est and our creative talent. 

The Cxarrman. Do you suggest a remedy ? 

Mr. Apams. Well, I don’t think I would like to answer your ques- 
tion, Congressman. That remedy is essential to correct a condition 
where in addition to the joint control exercised by the broadcasters 
over music through BMI, there is the fact that the 2 largest networks 
own the 2 largest companies which record music, and that they emplo 
the disk jockeys who work for the largest independent stations, wit 
the largest audiences to play that music. 

The CHarmrman. Name aan. What are those stations; what are 
these companies ? 

Mr. Apams. CBS and NBC are the networks. 

Mr. Keating. The recording companies? 

The Cuamman. For the record, what are the recording companies? 

Mr. Apams. NBC, Victor Recording Co.; CBS, Columbia Record- 


ing Co. 

The CuarrmMan. Does ABC have such an arrangement ? 

Mr. Apams. No; they do not. 

The Cuarrman. Does Mutual have such an arrangement? 

Mr. Apams. Recently there has been a purchase of a recording com- 
pany, and Mutual, too, has purchased a company. 

The CuatrMan. Mutual has purchased a recording company ? 

Mr. ApAms. Yes. 

The Cuarrman. Did I understand somebody in the audience to say 
that American Broadcasting Co. has purchased a recording company ? 

Mr. Apvams. That is right, but the 2 largest recording companies 
in effect are those 2 which are affiliated with NBC and CBS; namely, 
Victor Records and Columbia Records. 

The Cuatrman. Is there a tendency, if you care to state, that disk 
jockeys will, if they happen to be on one particular chain, use the 
records of the company that that chain controls? 

Mr. Apams. I inake no such implication. I don’t know, but I just 
know the disk jockey works for the station which is affiliated with or 
owned and operated by a network. 

We find, therefore, that the broadcasters have not only a horizontal 
oes but a vertical one as well. 

ey have sought to, and do, control the faucet through which all 
music flows. At their whim they can open the tap and, as they desire, 
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they can close it. Furthermore, they have the power to run a pipeline 
to whatever reservoir they select. ; 

They have said that the public will not miss what it does not hear. 
This cynical point of view does not alter the fact that the public 
should have reasonable access to music from every licensed source and 
every opportunity to choose what it wants. _ : 

The networks should not have the unrestricted power over music. 
They should not be permitted to create a barrier which deprives the 
writer of his opportunity to be heard and the public of its right to 
hear. 

The Cuarrman. Did the public have every access to the genius of 
songwriters through ASCAP? 

Mr. Apams. Yes. 

The Cuatrman. Would you explain that? 

Mr. Apams. Well, ASCAP—I am glad you mentioned that, Con- 
gressman. The American Society of Composers, Authors, and Pub- 
lishers, upon the publication of one song, makes an individual eligible 
for membership in the society. As a matter of fact, it is almost man- 
datory that some reasonable amount of performances, very few, as @ 
matter of fact, will enable a songwriter to become a member of 
ASCAP. There is no discrimination whatsoever as to how big his 
catalog is, where he comes from, what type of music he writes. 

The Cuatrman. If I happen to write a song and have it published, 
I can go to ASCAP and they act as sort of an agent for me; is that 
it ? 

Mr. ApAms. For your performing rights. 

The Cuarrman. Is that the primary function of ASCAP, to act 
as an agent for the songwriter? 

Mr. Apams. A clearinghouse for its members’ performing rights, 
that is its exclusive function. 

The Carman. Has ASCAP ever been deemed guilty of discrimi- 
nation between songwriters who are affiliated with them? 

Mr. Roprno. How long has ASCAP been in existence ? 

Mr. Apams. 1914. 

Mr. Krattne. Can anyone become a member of ASCAP by writing 
a song and having it published ? 

Mr. Apams. With a few performances; yes. 

Mr. Keatine. What do you mean by “a few”? 

Mr. Apams. A minimum amount. I would say—now this, of course, 
is theory—if a number were broadcast on one commercial operation, 
any two or three hundred stations were involved in that one single 
broadcast, in my opinion the eligibility of the writer would not be 
questioned for admission to the society. 

Mr. Kratrne. Well, you do not keep a prospective member out be- 
cause you do not like the color of his or her hair? 

Mr. Apams. No; as a matter of fact, where the work is not per- 
formed at all there is a membership in the society called nonpartici- 
pating, and if the work subsequently should have any performances, 
the membership is changed from nonparticipating to a participating 
membership. : 

Mr. Roptno. Mr. Adams, you said that if the individual had a song 
published and broadcast on a couple of stations, is that what you said? 

Mr. Apams. Yes. 
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Mr. Roprno. How about the invidual who has a song published, 
whether it be by a recognized publishing firm or not—and he at- 
— to get his song to the public by performances without the net- 
works, without any broadcasts—what about him? 

Mr. Apams. Oh, that would be entirely different, because there 
would be a question of a survey, and you would theoretically have to 
take the word of the publisher that it had been performed. 

Mr. Roptno. Well, would you accept him in ASCAP? 

Mr. Apams. You are asking me to speak for the membership com- 
mittee, sir. If I were on the membership committee I would probably 
be as hberal as possible for membership purposes. 

The Cuarrman. When you speak of performing rights you mean 
you seek to protect the members of ASCAP in those performing 
rights. Now, there may be all manner and kinds of performances. 
The song may be used by a nightclub singer in some public place. Do 
you get royalties from a cabaret or a theater? 

Mr. Apams. Yes. 

The Cuarmman. Or it might be performed in a motion picture. Do 
you charge the film producer a certain fee for the use of that song? 

Mr. Apams. The producer of the film ? 

The CuHarrMan. Suppose you have a song that is played in a motion 
picture. How do you get your performing rights protected there? 

Mr. Apams. The performing rights—we have no deal at the present 
time with the motion-picture producers. 

If a motion-picture producer wishes to use a song, he makes his 
contract with the publisher for the synchronization rights and the 
performing rights, and upon the use of that in the picture—there is a 
certain time lapse if no deal has been made or will be made with 
ASCAP—then the publisher gives the performing money and the 
synchronization money directly to the writer. ASCAP does not enter 
into the picture. 

The Cuairman. Now, take a motion picture that is shown in one 
of the theaters in New York. Do you get a fee from the motion- 
picture theater where the picture is shown # 

Mr. Apams. No; we do not. 

The Cuarmman. Are you sure of that? 

Mr. Apams. We do not. 

The CHarrmMan. Suppose the record of your song is played in a 
jukebox ; what do you do then ? 

Mr. Apams. We don’t receive any money from jukebox performances 
whatsoever. 

Mr. Keratinc. That is what you have been trying to get for years? 

Mr. Apams. That is correct. 

Mr. Keatinea. By legislation ? 

4 Mr. Apams. It is a reprehensible situation, too, but it doesn’t belong 
ere. 

Mr. Keatine. Let me pursue this membership question. Does your 
membership committee, in considering whether a person should become 
a member of ASCAP, consider any factor except the question of 
whethen the song has been published and has been performed a few 
times ? 

Mr. Apams. Those are the only considerations. 

Mr. Keattna. You do not go into their social, economic, and political 
views, or anything of that nature? 
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Mr. Apams. Mr. Congressman, I would like to give you a roster of 
our members, and you will find any type, any size, any race, any re- 
ligion, any economic situation. 

Mr. Kratine. Do not misunderstand the question. I did not mean 
by that anything to the contrary, but does it take a long time to become 
a member of ASCAP? 

Mr. Apams. No; the technique of becoming a member of ASCAP 
is this: A membership committee meets a minimum of once a month 
and goes over the applications, and generally speaking, you are a mem- 
ber immediately they pass, although the board of directors must pass 
on the recommendations of the membership committee, but rarely do 
they question those recommendations. 

he CxatrMan. Does BMI publish sheet music, itself? 

Mr. Anas. There is a BMI music publishing company; yes. 

The Cyatrman. And in addition to their publishing sheet music, 
they have these arrangements that you testified to with the music 
publishers; is that right ? 

Mr. Apams. Yes. 

The Cuatrman. What must a songwriter do to get his song accepted 
by BMI, other than go to the BMI publishing company? What must 
he do so he can get his song played by a neteork? 

Mr. Apams. I think possibly you had better ask one of them who 
indulges in that operation; I don’t know. 

The Cuarrman. Well, there are songwriters who are affiliated with 
BM1; arethere not ? 

Mr. Avams. I don’t think they have a membership; no. 

The Cuarrman. Not a membership, but there are songwriters who 
write for BMT? 

Mr. Apams, Yes. 

The Cuarrman. How do they get into the position to do that? 

Mr. Apams. I guess the contract offered them satisfies them. 

Mr. Roprno. Mr. Adams, is your membership mainly made up of 
songwriters and composers who come out of what is known as tin-pan 
alley, or people outside of that? 

r. Apams. No, no. Of course, that tin-pan alley is—but I know 
the connotation, what you mean. No. We have, I would approximate 
this, I would say we have 500 to 600 of what you would call the seri- 
ous composers; we have around 200 to 300 of the so-called musical- 
comedy and motion-picture songwriters. We have those who write 
only religious music. We have those who write only band music, and 
then, of course, a large segment, unquestionably, is those who write 
the popular music. 

The Cuarrman. ASCAP stands for what? 

Mr. Apams. The American Society of Composers, Authors, and 
Publishers. 

The CuarrmaAn. Does BMI, if you know, have any arrangements 
covering authors? ; : 

Mr. Apams. Well, by authors, sir, I mean lyric writers. I don’t 
mean authors in the broad sense of a playright or novelist. 

The Cuarrman. In addition to those who write music and lyrics, 
you also have publishers in your membership; is that correct ? 

Mr. Apams. Yes. 

The Crarrman. How do you divide the royalties you collect for 
vour songwriters? 
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Mr. Apams. Fifty percent—just the songwriters, 50 percent, sir. 

The Cuarman. Take the songwriters first. 

Mr. Apams. There is classification system, based on performances, 
and the performances are divided into the income per use, and that 
money is then given to the writer. We do have, however, a certain 
section which has been permitted to us by our decree the value of those 
works not reflected in the performances. That is the only section 
where the performance does not govern. 

I might say that there might be a serious work, or it might be a 
song that is very necessary to a particular program at a particular 
time, and has a value over and beyond its immediate performances, I 
might quote a song like, for instance, Happy Birthday to You. Ona 
birthday program, that is the one essential song. ere is no sub- 
stitute for it, and yet it may not be used extensively in the course of 
any 1 year. So we are permitted by decree to give a sum of money 
the value of which is not reflected in the performance of that particu- 
Jar work. Beyond that, our distribution is based primarily on per- 
formances, and a deprivation of those performances creates quite an 
economic disability among artists. 

The Cuamman. Do you have among your members composers of 
musical compositions as distinguished from the composers of songs 
which have words? 

Mr. Apams. Yes. 

The CuHarrman. Who are some of those? 

Mr. Apvams. We have the Barbers, the Aaron Copelands, Deems 
Taylor, Douglas Moore, in the serious field. 

Mr. Keatine. Howard Hanson? 

Mr. Avams. Howard Hanson—any number of them where there 
are no words as such. 

Mr. Keatrine. Right on that point, which is more important, music 
or the words? [Laughter.] 

Mr. Rovrno. No fair asking Mr. Adams that, he is a lyricist. 

Mr. Keatine. You do both? 

Mr. Apams. No; I am a lyrics writer. 

Mr. Keatine. Is that a highly disputed subject ? 

Mr. Apams. Not at all. The boys in the business agree that they 
are of equal importance. 

Mr. Keratrne. Equal importance when they share equally in the 
royalty if there are different people writing them? 

fr. Apams. That is right. 

Mr. Quietry. Mr. Adams, suppose I were to write a song—— 

Mr. Roprno. You mean you oe not ? 

Mr. Quiatey. Suppose I were to take one of the songs I wrote to 
a publisher who was affiliated with BMI and had it published by that 
particular outfit. From what you have told us there would not seem 
to be too much doubt that I would probably get at least a fair spin 
by a good number of disk jockeys. Would that qualify me for mem- 
bership in ASCAP ? 

Mr. Apams. Yes, sir; it would. 

Mr. Quietry. And the fact that I was identified or affiliated with 
BMI, would that be a factor that the membership committee would 
consider in passing on my application ? 

Mr. Apams. Not at all. There have been many instances such as 
the case that you have outlined. 
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Mr. Quictey. The fact that I am identified with the enemy camp, 
as it were, would not preclude me from being a member of ASCAP? 

Mr. Apams. Not at all. 

The Cuatrman. Has BMI reached out to corral serious composers 
like Copeland or Hanson or Deems Taylor? That is a very impor- 
tant question, in my opinion. 

Mr. Apvams. Congressman, I think there will be another witness 
testifying, and if I may suggest that you ask him. 

The Cuareman. All right. 

After a lyricist or a musician writes something, does ASCAP con- 
tinue to pass out, in its discretion, or by some arrangement which 
might be firmly fixed, the royalties to the widow or the dependent chil- 
dren of the composer ? 

Mr. Apams. The classification, Congressman, is not of the indi- 
vidual. The classification is of the catalog. Consequently, any heir 
of the estate receives an emolument just the same as if the member 
were alive. In addition to that, the estate has voting rights, even 
though the member has passed. 

The CuarrMan. Go ahead, Mr. Maletz. 

Mr. Matetz. Mr. Adams, would you say that prior to 1939 ASCAP 
dominated the musical licensing business in this country ? 

Mr. Apams. Yes. 

Mr. Matetz. And would you say that ASCAP was virtually the 
only musical licensing organization in this country ? 

Mr. Apams. Yes. 

Mr. Materz. Is it true that the Department of Justice filed suit 
against ASCAP charging it with monopolizing the distribution of 
musical performances 

Mr. Apams. Yes. 

Mr. Maerz. When was that suit filed ? 

Mr. Pierce. 1935, I believe. 

Mr. Apams. You might have it. I am not acquainted with that. 

Mr. Materz. It is correct, is it not, that in 1941 ASCAP signed a 
consent decree ? 

Mr. Apams. Yes. 

Mr. Marerz. Now I take it that the Department of Justice also 
filed an antitrust suit against BMT; is that correct? 

Mr. Apams. That is correct. 

The Carman. Do not shake your head. Just say “Yes” or “No”. 

Mr. Apams. Yes. 

Mr. Keatine. When was that? 

Mr Materz. Do you know when that suit was brought against 
BMI? 

Mr. Apams. About 1940 or 1941, I would gather. 

Mr. Maerz. And it is also true, is it not, that BMT signed a con- 
sent degree? 

Mr. Avams. It is true. 

Mr. Matetz. Now, then, did ASCAP seek in any way to prevent 
BMI from becoming established ? 

Mr. Apams. No. 

Mr. Materz. Did ASCAP object to the establishment of BMI? 

Mr. Apams. No. 

Mr. Materz. Does ASCAP now object to the existence of BMT? 

Mr. Apams. No. 
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Mr. Materz. So I take it, therefore, that the gravamen of your 
complaint is that ASCAP is being denied competitive equality with 
BMI for ASCAP music to be played over the airways; is that right? 

Mr. Apams. You have stated it perfectly. 

Mr. Maerz. You would not agree then that one monopoly has dis- 
placed another? 

Mr. Apams. No. 

The Cuarman. ASCAP has lived up to the terms of the consent 
decree; has it? 

Mr. Apams. Ihopeso. As far as I know, it has. 

The CHarrman. Has BMI lived up to the terms of its consent 
decree ? 

Mr. Apams. I am not familiar with the decree and I could not 
testify. 

Mr. Materz. Well, Mr. Adams, is it not correct that one of the rea- 
sons BMI was established initially was to, shall I say, buck the ASCAP 
alleged monopoly ? 

Mr. Apams. If you permit an addition to that, that is one of the 
reasons; yes. 

Mr. Maerz. And what is the other reason ? 

Mr. Apams. Depressing the price of performing rights. 

Mr. Matetz. I see. 

Could you tell the committee, Mr. Adams, what percentage of the 
music now being played on the airways is controlled by BMI as com- 
pared to the percent controlled by ASCAP? 
oor Avams. I wish I could give you the figures, but I don’t have 
them. 

Mr. Materz. Has ASCAP made a study to show market control by 
either organization ? 

Mr. Apams. I don’t know. 

Mr. Maerz. Can you answer that, Mr. Schulman? 

Mr. Scuutman. Well, it all depends on what you can control. 
You have got BMI’s figures of the extent to which it dominates, ind 
you have got the extent of the figures which Mr. Adams read of the 
extent to which BMI maintains the ratio of performances as between 
ASCAP and BMI. As far as an actual market study, if you want to 
call it that, I don’t think that there is any market study in that sense. 

The fact of the matter is that the BMI music predominates in the 
various fields, according to all the figures produced in the various 
trade surveys. 

The Cuarrman. In view of the fact that the consent decrees were 
mentioned, one concerning ASCAP, one concerning BMI, I think, 
Mr. Pierce, you might direct some questions to Mr. Schulman with 
reference to that. 

Mr. Pierce. Mr. Schulman, I would like to ask you a few questions 
about these consent decrees. 

Are you familiar with the two consent decrees, the one against 
BMI and the other against ASCAP ? 

Mr. Scuutman. I am familiar with them. Let me point out I do 
not represent ASCAP. I represent the writers, and have for a :.um- 
ber of years. I would be very happy to answer whatever questions 
you may put, but I answer them on my own responsibility and not 
from my knowledge of ASCAP. 

Mr. Prerce. We realize that, sir. 
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In 1941, when the consent decree was signed involving BML, is it 
true that at that time BMI was a relatively small organization ? 

Mr. Scuutman. BMI at that time had just been organized and as 
Mr. Adams testified, the basis and purpose of the organization was 
to act as an agent on behalf of the broadcasters. 

Mr. Prerce. Could you tell the committee generally what the BMI 
consent decree provided ? 

Mr. Scuutman. The BMI consent decree essentially is directed 
toward the nondiscrimination in the licensing by BMI of music to 
be broadcast. That is only a portion of the ASCAP decree. 

Mr. Prerce. Would you say that the ASCAP decree was a much 
stronger one? 

Mr. Scuutman. Yes. I should say that the ASCAP decree is much 
stronger in that—and here I speak on behalf of the people whom I 
represent—and that is that it provides rights for the members of 
ASCAP and rights for people who decide to become members of 
ASCAP and does not deal only with the relationship between the 
society and the users of music. 

In other words, the decree in its present form, as I read it, gives to 
writers a vested right to become members of the association and gives 
to writers the vested rights in the distribution made by the society 
to the writers. There is no such thing in the BMI decree; namely, 
no requirement that BMI either accept the people who desire to place 
their music there, or that they treat them on any basis of equality or 
on any vested basis or legal basis whatsoever. 

Mr. Prerce. Is there anything in the BMI decree that would pre- 
vent BMI from joining with broadcasters to establish quota systems 
against non-BMI music ? 

Mr. Scuutman. Well, I do not think there is anything in the decree 
which would prevent them in that sense from convincing or persuad- 
ing broadcasters to join. 

Mr. Pierce. Under the ASCAP decree, is ASCAP allowed to sub- 
sidize publishing firms ? 

Mr. Scuutman. Well, I do not see how ASCAP can subsidize 
publishing firms, because, as I understand the ASCAP setup, ASCAP 
pays off on the basis of accomplishment and not on the basis of in- 
ducement for the future, which I understand to be a consideration. 

Mr. Pierce. Along the same line, could ASCAP pay an outstand- 
ing performer, such as Tommy Dorsey, to perform ASCAP music 
under that consent decree ? 

Mr. Scuutman. Well, you are asking me for a specific legal opinion. 
As I understand the distribution system of ASCAP, it is one which 
must be objective and cover the writers and groups, and is not directed 
ae individuals or the possibility of compensating individuals 
as such. 

Mr. Prerce. So in your opinion they would not be able to pay a 
performer to push ASCAP music ? 

Mr. Scuutman. That would be my opinion, sir. 

On the other hand, I suggest that I am talking again, as I say, I am 
talking in my opinion as a person who does not speak for ASCAP. 

Mr. Pierce. We realize that, sir, and we will put these questions in 
more detail to the ASCAP representative when he comes before this 
committee. 
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Mr. Scuutman. I may say in justification for my knowledge of 
some of these things that I was counsel for the writers in a case which 
was tried before Judge Pecora which gave me some familiarity with 
the picture which was existing at that time. 

r. Prerce. Just one other question here. 

The ASCAP consent decree was amended in 1950, and at that time, 
among other things, a provision was put into the decree which pro- 
vided that if a user of music disagreed with the licensing rate pro- 
posed by ASCAP, the user could go into a court and have the court 
decide what rate ASCAP should charge for the performance of iis 
music; is that right? 

Mr. ScuuLMan. Yes, sir. I don’t know whether that was put in 
newly in the 1951 decree, but it is my understanding that every user 
of music has that right. That is correct. 

Mr. Pierce. Therefore, would it be your opinion that it would be 
very difficult for ASCAP to squeeze a higher rate or an unjustifiable 
rate from a user of music, since the user can always go into the court 
and have the problem settled ? 

Mr. Scuutman. I believe the user has full access to the court and 
the protection of the court, sir. 

Mr. Pierce. Is there any such provision in the BMI decree? 

Mr. Scoutman. Would you let me look at it? 

Mr. Pierce. All right, sir. 

The CHarrman. While you are waiting for that, I should like to 
ask Mr. Schulman this: Was there anything in the BMI case brought 
by the Department of Justice that involved evidence, say, of the 
activities of the broadcasting chains, vis-a-vis BMI, as has been tes- 
tified here this morning? 

Mr. Scuutman. Well, I think that most of what has been testified 
to this morning are things which occurred and have occurred subse- 
quent to that time. 

The Cuatrman. So the consent decree cannot be deemed to be an 
approval in any sense of the word of the present activities of the 
broadcasting chains, vis-a-vis BMI? 

Mr. ScuutMan. That is my opinion as a lawyer. 

Mr. Pierce. While you are looking for that, Mr. Schulman, I 
should also like to ask you this: Has the BMI consent decree ever 
been amended ? 

Mr. Scuutman. So far as I know, it has not, sir, not since—— 

Mr. Prerce. The original one in 1941? 

Mr. ScoutMaAn. Since 1941. 

The CHatrman. Has this evidence that has been given this morn- 
ing ever been brought to the attention, if you know, of the Depart- 
ment of Justice? 

Mr. ScuutMan. The evidence presented by Mr. Adams this morn- 
ing? It has not, so far as I know, in that specific fashion, been 
presented. 

The Cuarrman. Has it been presented in any fashion? Has it been 
presented to the Network Study Committee of the FCC? 

Mr. Scuuuman. May I say this: There has been 

hy CuarmrMan. Would you raise your voice, please, Mr. Schul- 
man 

Mr. Scuutman. May I say this: There has been, I understand, 
certain information furnished. It has not been furnished by me, so 
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I cannot tell you what information has been furnished to either the 
FCC or to the Attorney General. 

Mr. Keatrne. Do you know who has furnished the information? 

Mr. ScuuLtMan. Well, I assume that from time to time complaints 
have been made. I heard at one time that an individual with whom 
I had no contact had filed some complaints. 

Mr. Keatinoe. Who is that individual ? 

Mr. Scuvutman. Must I answer? 

Mr. Keatina. No. As far as I am concerned, I will not press you 
you on it if as a lawyer you prefer not to answer. 

Mr. Scuutman. I would prefer not to give the name. 

Mr. Keatrina. How long ago was that incident? 

Mr. Scuvutman. I should say 4 or 5 years ago that incident took 

lace. 

The Cnarrman. Did the Network Study Committee of the Federal 
Communications Commission seek your views on this matter ? 

Mr. Scnutman. No, sir. 

The Cuarrman. Do you know whether they sought the views of 
anybody connected with ASCAP? 

Mr. Scuutman. That I don’t know. 

The Cuarmrman. Mr. Adams, have they sought your view or, if you 
know, have they sought the views of any members or officers of 
ASCAP? 

Mr. Apams. Not to my knowledge. 

The CHatrman. Proceed, Mr. Pierce. 

Mr. Pierce. I think Mr. Schulman is looking over the BMT consent 
decree for the last question that I asked him. i have no further ques- 
tions along the line of the consent decree. 

Mr. Harkins. Mr. Chairman, while he is looking it up, could I 
address a question to Mr. Adams? 

The Cuarrman. Yes, go ahead. 

Mr. Harkins. Mr. Adams, I would like to clarify the relationship 
of BMI to Canadian broadcasters. 

First, BMI is a United States Corporation; is that not right? 

Mr. Apams. Yes, sir. 

Mr. Harkins. And to your knowledge, do any Canadian broad- 
casters have stock interest in BMI? 

Mr. Apams. Of the domestic? 

Mr. Harkins. Yes. 

Mr. Apams. I can’t testify; I don’t know. 

Mr. Harxrns. You do not know, but BMI owns 100 percent of the 
stock in BMI, Ltd.; is that right ? 

Mr. Apams. That is my understanding. 

Mr. Harxrns. So unless the Canadian broadcasters own stock in the 
domestic BMI corporation, there would be no relationship as far as 
stock interest is concerned between Canadian broadcasters and BMI? 

Mr. Apams. I think that is a fair assumption. 

The Cuatrman. Are you ready, Mr. Schulman? 

Mr. Scuvtman. I have asked one of my associates to look for it 
while I listened. 

The Cuarrman. All right. We can have that answer put in the 
record subsequently. 
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(Mr. Schulman later informed Mr. Pierce that there was no arbi- 
tration provision in the BMI consent decree similar to the one in the 
ASCAP decree.) 

Are there any other questions of Mr. Adams? 

Mr. Pierce. I have no further cpieations? 

The Cuarmman. Any questions? 

Mr. Quiciey. No. 

Mr. Keatrnc. No. 

The Cuamman. Thank you very much, Mr. Adams, for your coop- 
eration. 

Our next witness is Mr. Jack Lawrence, also a songwriter. 

Mr, Keating. Mr. Chairman, just before I came in I believe the 
chairman put in evidence a telegram from Mr. Rose, and I was not here 
to hear the chairman’s comments with reference to that. 

Mr. Rose, I understand, is under subpena? 

The Cuarrman. That is right. 

Mr. Keatina. I assume that he will be informed in a telegram that 
he has not answered the subpena, and this committee will insist upon 
his appearance here, or some legitimate reason given for his nonap- 
pearance. 

As a member of the committee, I assume that the chairman does not 
pe? nor do I, to have the dignity of a congressional committee 

outed. 

The Cuarrman. I stated at the outset of this hearing this morning 
the following: 

That the wire received from Mr. Rose is insufficient as an explana- 


tion for nonappearance. This committee requires that Mr. Rose con- 
tact the committee before 12 noon tomorrow. 

I also stated that his conduct, to say the least, is passing strange. I 
said that in reference to the contents of the wire. 

Will you state your name, address, and your affiliation to the stenog- 
rapher, please? 


TESTIMONY OF JACK LAWRENCE, NEW YORK, N. Y.; ACCOMPANIED 
BY JOHN SCHULMAN, NEW YORK CITY 


Mr. Lawrence. My name is Jack Lawrence. I live at 109 West 11th 
Street, New York, and I am a songwriter. 

Mr. Pierce. Mr. Lawrence, how long have you been a songwriter? 

Mr. Lawrence. I have been writing professionally since about 1933. 

Mr. Pierce. Approximately how many songs have you published 
during that period of time? 

Mr. Lawrence. Oh, far in excess of 200, perhaps 250 songs. 

Mr. Prerce. Would you name for the committee some of your more 
famous songs? 

Mr. Lawrence. If I Didn’t Care, Sleepy Lagoon, Tenderly, Sunrise 
Serenade, Symphony, All or Nothing at All, and so forth. 

Mr. Pierce. One that I like very well, With the Wind and the Rain 
in Your Hair, was that yours? 

Mr. Lawrence. That is correct. 

Mr. Keating. Now, you are a lyricist ? 

Mr. Lawrence. No, I am one of the peculiar breed that does both 
lyrics and music. 

Mr. Keatine. Which is more important? 
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Mr. Lawrence. Whichever I am successful at writing. 

Mr. Pierce. Are you familiar with the various aspects of the 
so-called songwriting business ! 

Mr. Lawrence. Well, I would say that from a personal experience 
of being an active songwriter for over twenty-odd years and from 
observation of ny fellow writers, I believe I can very well testify as 
to what Billy Rose in his telegram referred to as the electronic blanket, 
an electronic curtain that is blanketing all of the reputable writers in 
Americatoday. This curtain 

The CuatmrMan. Excuse me, but will you amplify on that, please ? 

Mr. Lawrence. Well, to best explain the electronic curtain, I would 

say that this was a technique perfected by the Communists because 
they managed to jam the airwaves and keep American words of hope 
away from the freedom-loving peoples behind the Iron Curtain. 

Now, the networks have adopted this technique of jamming the 
airwaves with exactly what they feel should and should not be heard. 

The CuatrMAN. You are not implying any invidious connotations 
there ? 

Mr. Lawrence. No, sir; not for 1 second. All I am trying to explain 
is that the networks control the airwaves, the networks control their 
own recording companies, the networks control BMI and its entire 
organization of today, over 1,300 music publishers of the BMI, are 
financed by the networ rks’ money, and so I would say in this instance 
that an electronic curtain could be defined as the networks’ control of 
music in America, to a large extent. 

The CHarrMAn. You refer to 1,300 music publishers ? 

Mr. Lawrence. Those are the latest figures ; yes, sir. 

The CuairMan. How many songwriters and lyrists are involved in 
those 1,300 publishing houses ¢ 

Mr. Lawrence. They probably would run into thousands, but they 
don’t appear on any membership list of BMI’s catalogs that I have 
ever seen. In other words, they are not members of BMI in the same 
senses that writers and publishers are members together of ASCAP. 

Mr. Kearinc. And many of them would be members of ASCAP, 
many of those whose songs appear on BMI and on the network pro- 
grams would be members of your organization, would they not? 

Mr. Lawrence. Well, so far as they : appear in catalogs that belong 
to E. B. Marks, they might be members of ASCAP; yes, sir. 

The Cramman. But you feel there is a reserve proscription or dis- 
crimination that eventually all the sources of talent of ASCAP would 
be tied up if they go on the way they are now? 

Mr. Lawrence. Let me put it this way. I may explain for a moment 
the way we used to go about getting a hit song. I think it will point 
up wh: at the situation is today. 

When I first started to write in the early thirties, the procedure 
was for a songwriter to make the rounds of the various publishers 
with the particular song he had written. When he had found a pub- 
lisher who was very enthusiastic about his song, usually that publisher 
would back up his enthusiasm with an advance ayment against royal- 
ties and the promise of a No. 1 plug. That would ‘make the songwriter 
quite ecstatic, because then he was virtually assured that he might 
have a big-hit song, particularly if the publisher was an important 
publisher. 
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In those days, you see, the publishers were all-important in the music 
business. This was as it should be, because the publisher was a man 
who had developed his own business without any undue influence from 
outside sources; he was using his own money, his own time, his own 
efforts, and his own individual choice to pick material. Nobody told 
him what to publish; nobody told him what to work on. He went 
ahead and picked the songs at his own discretion; then he went out 
and exploited the songs. 

Now, if it was an important music publisher who picked the song 
and said that this was a song due for a No. 1 plug, the record companies 
would practically fight to record that song, to be the first to record it. 
In many instances each record company would record the song 3, 4, and 
5 different ways. I have had some songs that had twenty-odd records 
en the one song, upon its initial appearance. 

Mr. Pierce. I do not understand what you mean, 20 different 
recordings. 

Mr. Lawrence. Twenty different versions at the time the song was 
released. 

Mr. Quictey. Different artists? 

Mr. Lawrence. Different artists. Maybe 4 or 5 representing the 
same label. But there was good, healthy competition in the business, 
and the market supported all of these Jiterent versions of the song 
In this manner the publisher was able to achieve the sort of catalogs 
that are re roatel today by the larger publishing firms, Shapiro- 


Bernstein, Chappell; all of the large catalogs of great standard songs 
by Jerome Kern, Sigmund ae and all of the famous American 


writers. But this was before the advent of the broadcasters’ control, 
the networks control of the recording companies, and music business, 
and music publishers. 

The Cuatrman. You area member of ASCAP? 

Mr. Lawrence. That is true. 

The Cuarrman. If you went to the publishing house affiliated with 
BMI, would that publishing house proscribe you because you are a 
member of ASCAP? 

Mr. Lawrence. No. I would say that that publishing house would 
welcome me if I came to them with a song, because there has been a 
very peculiar turn of events in the last few years. Most of the BMI 
publishing houses or BMI-affiliated publishing houses have also started 
ASCAP firms, sir. However, to the best of my knowledge, they do 
not work as hard on ASCAP songs as they do on BMI songs, because 
the networks finance the BMI-published songs and guarantee their 
publishers substantial sums of money every year to develop BMI 
catalogs. 

The Cuarrman. You would be at a disadvantage, then ? 

Mr. Lawrence. Pardon me? 

The CuHatrrmMan. Would you be at a disadvantage? 

Mr. Lawrence. I would be at a great disadvantage, and naturally 
I would hesitate to go. 

The Cuarrman. Just give the details as to how you would be at a 
disadvantage. 

Mr. Lawrence. Well, may I quote an instance that I think is rather 
dramatic, that I think would point up and illustrate exactly the ques- 
tion you are asking. 
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There was a song about 1954—I have some information here on it— 
a song called Let Me Go, Lover. It was a great, big hit. This was a 
song that was published by a BMI-affiliated publisher. 

Mr. Keatrna. That had. a comma after “Go” ; did it not? 

Mr, Lawrence. Let Me Go, Lover; yes, sir. If I can find the mate- 
rial on that, I think it is quite interesting in explaining the pattern of 
how a hit song is made today. 

Mr. Keatrne. You did not write this? 

Mr. Lawrence. No; I did not write this song. 

Now, as I said, in 1954 the song was very popular. However, in 
1953, Hill & Range Music Co., which is a BMI subsidiary, published 
a song Let Me Go, Devil. 

Mr. Keatine. “Devil”? 

Mr. Quietey. “Devil”? 

Mr. Lawrence. “Devil.” Now this wasa BMI song and it was nat- 
urally a well-recorded song, as most BMI songs we find are. You see, 
BMI songs are well covered, especially by Columbia records and. Vic- 
tor records, and this song had been recorded in the normal course of 
events for any BMI song. However, it was not a hit, and the song 
soon passed into oblivion. Then in 1954 a CBS-TV show, Studio 
One, was looking for a theme song for a dramatic play that they 

lanned to present. I would like to quote the sequence of events. 

his is as told by Mr. Murray Martin, a publicity man for Studio One, 
in an article which appeared in Collier’s of April 1955—Mr. Martin 
said, “I picked up the phone and called Mitch Miller. I knew, of 
course, that he was top artist and repertoire man for Columbia Rec- 
ords, and Columbia is owned by CBS, which broadcasts Studio One.” 
And Martin goes on to relate that—he said to Mr. Miller, “Mitch, we 
have a show coming up that calls for a disk jockey and a record 
that is a favorite of the boy and the girl in the play. My idea is to 
get it recorded in advance, to use it on the show, expose it to 25 million 
people and see what happens.” And Mitch Miller said, “Crazy, 
Man—Wild. Leave it to me.” 

Now, the story goes on to relate that Mr. Miller then contacted the 
BMI publisher of the original song, because Mr. Miller remembered 
and had in his possession a copy and the recording he had made of the 
original song, Let Me Go, Devil. So he contacted the BMI affiliated 
publisher and promised him that Studio One would deliver this won- 
derful song plug before 25 million people; Miller also promised the 
publisher a new recording by a new artist Miller had been grooming 
and all of this was based on one condition: the rewriting of this song. 

Mr. Miller suggested the lines the rewriting should take and the 
publisher got the song rewritten with a new lyric. The song became 
Let Me Go, Lover. As a result of all this, after the song had been 
recorded and themed throughout the Studio One show, the Columbia 
Record Co. had a million copy record sale. Over a million copies, 
according to their own statements. 

This unknown singer was an overnight sensation, and the BMI 
catalog had another big hit song. What Mr. Miller, the A. & R. 
executive of Columbia Records, and what Mr. Martin, the publicity 
man for Studio One, and what the BMI affiliated publisher have never 
revealed publicly is how they got two ASCAP writers to rewrite the 
song, forced the song into the BMI catalog, then concocted a pseudo- 
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nym for the 2 ASCAP writers, then put the pseudonym on the sheet 
music and the recordings, without the consent or knowledge of these 
two ASCAP writers. 

Mr. Keating. Now have you called those writers before any dis- 
ciplinary board of ASCAP? 

Mr. Lawrence. No; because in no sense were these writers at fault 
for what happened. If I may explain, sir, they were called in by 
the publisher, by the original publisher, to rewrite the song. The 
original writer of the song Let Me Go, Devil was a girl by the name 
of Jennie Lou Carson. She was not an affiliate of BMI nor was she 
an ASCAP writer at that time. The two writers who were called in 
were Miss Kay Twoomey and Mr. Fred Wise. They were both AS- 
CAP writers. Now, ostensibly they were called in because the 
BMI-affiliated publisher also had an ASCAP firm in which there was 
very little activity. Now, the ASCAP writers were under the impres- 
sion that this song was intended for the ASCAP firm, but when the 
song was completely rewritten, when the job was all done, after they 
had completed their work, they discovered that the sheet music and 
the recordings listed the song Let Me Go, Lover, as written by Jennie 
Lou Carson and “Al Hill,” which is the concocted pseudonym for 
Kay Twoomey and Fred Wise. 

Mr. Keattnc. Well, this Carson was the true name of the one who 
wrote Let Me Go, Devil? 

Mr. Lawrence. She was the original writer, but the other two 
writers were ASCAP writers, and you see, as such, they would not 
have wanted their song with a BMI firm. 

Mr. Keatine. But how did Miss Carson like the idea of somebody 
else using her name? 

Mr. Lawrence. No; her name was used and she was paid as one of 
the original writers of the song. 

Mr. Keating. The song with “Devil” in it? 

Mr. Lawrence. That is right. Also on Let Me Go, Lover, the sub- 

uent song which was based on the original song. 

r. Keatinc. She did participate in the rewrite? 

Mr. Lawrence. That is right. 

Mr. Keatina. Well, that was her actual name? 

Mr. Lawrence. No, sir. She had nothing to do with the rewrit- 
ing of the song, but, since the song was based on an original by Jennie 
Lou Carson, she shared in the subsequent profits from the sale of the 
sheet music and records. 

The Cuarrman. What do you deduce from all of that? 

Mr. Lawrence. I think it very clearly demonstrates the power of 
the networks and the networks’ affiliated recording companies, and also 
the networks’ affiliated music-publishing companies, to do exactly as 
they please when it comes to music, to either withhold. 

The Cuarrman. In this instance they did not do exactly as they 
pleased, because they must have made an arrangement with the orig- 
inal authors and did make such an arrangement ? 

Mr. Lawrence. Yes. Jennie Lou Carson and Al Hill, or rather 
Kay Twomey and Fred Wise, got paid for the sheet-music sales and 
for the record sales, but what they could not get paid for was perform- 
ances of the song through ASCAP. 

The Cuarrman, Did they get royalties for the phonograph records 
that were sold ? 
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Mr. Lawrence. Yes, sir; they did. 

The Cuarrman. So it was a good profitmaking deal for all con- 
cerned ? 

Mr. Lawrence. I would say so; yes; but it also illustrates the great 
power that the networks hold within their hand, and, as Stanley 
Adams pointed out, this power is like a hand on a spigot, and they 
can turn it on and off at will. Now, if they chose to make a song in 
this fashion, they can also choose to withhold a song. 

The Cuarrman. Have you any cases of withholding? 

Mr. Lawrence. Yes, sir. I know from personal experiences and 
from having talked to other writers, who I am sure—if they were 
asked—great writers, like Harry Warren and Hoagy Carmichael, even 
Irving Berlin, would tell you of instances where songs of theirs were 
denied recordings. 

In my own particular instance—— 

Mr. Keratine. Before you get away from Irving Berlin, they are not 
going to keep out the song I Like Ike, are they ? 

The CuarrmMan. I hope so. 

Mr. Lawrence. No, sir; not when it suits their convenience, because 
the spigot then turns on and the music trickles through. 

The Cuarrman. I can write a better song than I Like Ike. 

{ Laughter. | 

Mr. Quietey. At least a better lyric. 

The Cuarman. Go ahead, gentlemen. 

Mr. Lawrence. I would like to recall a personal incident from my 
own experience. I took a Broadway show score and a Hollywood 
picture score to both Columbia Records and NBC-RCA-Victor Rec- 
ords. This represented over a total of twenty-odd songs and perhaps 
2 years’ work or more. In both instances I got not one single 
recording. 

Now, perhaps it is true that I have lost my touch for writing and 
creating hit songs. After twenty-odd years of writing professionally. 
And it could be true that 2 or 3 or 4 of my fellow writer-members 
have also lost their talent for writing hits. But when you see hundreds 
of premium quality writers, who have written great songs, memorable 
songs that have lasted for years and years, suddenly confronted with 
an accusation of having lost their touch and talent, or their feeling for 
what the public wants today, I think this is too great a coincidence. 

The Cuamman. To what do you ascribe, then, the reasons for their 
disregarding your plea to have your songs recorded ? 

Mr. LawRENCE. i don’t know, sir. I just can present the facts to 
you. I could draw many theoretical conclusions, which I do not think 
would help anybody this morning. Instead I just tell you what has 
been happening to me and to other writers I know. 

The CHamman. How did your songs which you told us about be- 
come famous? 

Mr. Lawrence. Well, I would say, because I started writing in the 
early thirties, in a period when the networks had not built up to the 
controlling power they are today. 

The CHAIRMAN. But some of those you mentioned are of recent 
origin ? 

Mr, Lawrence. Not all of them. Very few of them. Of all my 
standards, perhaps a song like Tenderly came of age in the last 10 
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years. Tenderly had its inception, had its first beginnings on the 
smaller labels, not the NBC or the CBS-controlled labels. Tenderly 
started on labels such as Decca, Mercury, Capital, Musicraft, even some 
labels that have gone out of business. As a matter of fact, Rosemary 
Clooney, who made one of the most successful records of Tenderly, 
personally told me that she pleaded with Columbia Records for 5 years 
to allow her to record the song, and finally they did allow her to make 
this record. 

They had been giving her material such as Come-On-A-My-House 
and various similar songs, and she wanted to do songs like Tenderly. 
She had a tough time convincing them that she could do this song, and 
subsequently this was one of the greatest records that she made. Asa 
matter of fact, it still sells many recordings. 

The Cuatrman. Would you say that if you became affiliated with 
some BMI publishing outfit the situation might be different and you 
could get your song recorded by either RCA-Victor or Columbia ? 

Mr. Lawrence. Well, if it follows the pattern that it has been tak- 
ing, that writers who become affiliated get such recordings, I would 
say that would be the solution. But it wouldn’t be the solution for me 
because I would be building no equity toward my future. 

The CHarrman. At that point can you give us an illustration of 
where writers have become thus affiliated and have had their songs 
recorded by Victor or Columbia ? 

Mr. Lawrence. Well, I can tell you about a big pitch BMI Music 
Inc. made to a group of some of the great serious composers of Amer- 
je trying to convince them to leave ASCAP and switch over to 

I. 

The Cuarrman. Who were those serious composers ? 

Mr. Lawrence. In 1952, Robert Burton, who was a vice president 
of BMI Music, which is an affiliate of the broadcasting companies, as 
has been brought out, went before a group of American composers, 
Samuel Barber, Aaron Copeland, Gian Carlo Menotti, Virgil Thomp- 
son, and William Schuman, among others, and he propounded the 
followin Sa to them: He offered them substantially more 
money than they were then receiving from ASCAP. In some in- 
stances the money offered was almost three times as much as they were 
receiving from ASCAP. 

He vouched that if they would switch from ASCAP, invest all of 
their compositions thereafter with BMI, that BMI would be able to 
on much greater performances for their work, that BMI would 

ood them, each individual composer, with recordings of their works, 
and that BMI would also go out and pay for concerts of those works. 

The Cuarrman. Who was the individual that made that proposal? 

Mr. Lawrence. Mr. Robert Burton, the vice president of BMI 
Music, Inc. 

The CHarrman. And to whom was it made? To those persons you 
have mentioned ? 

Mr. Lawrence. To a group of people consisting, to the best of my 
knowledge, of Gian Carlo Menotti, Virgil Thompson, Samuel Barber, 
Aaron Copeland, and William Schuman. It is possible I may have left 
out 1 or 2 gentlemen. 

The Cuarrman. You have given us the names of some very eminent 


composers. 
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Mr. Lawrence. That is correct. Now, at the conclusion of this pro- 
posal by Mr. Burton, this group of prominent men thought it all over 
seriously because it was a financially advantageous proposal to con- 
sider. There was a lot of money imaahten: a lot of other considerations, 
too. And out of the entire group only 1 man switched from ASCAP 
to BMI, and that was Mr. William Schuman. 

Mr. Menotti, Mr. Barber, Mr. Thompson, and Mr. Copeland de- 
cided to ignore the overtures, or to refuse them, actually, on the basis 
that by accepting and going into BMI they would be placing their 
creative talents right in the hands of the networks. This they were 
unwilling to do. 

The CuarrMan,. One of the operas that Mr. Menotti had performed 
over the network, the National Broadcasting Co. 

Mr. Lawrence. That is correct, but I put it to you that if the 
National Broadcasting Co. is going to continue to satisfy the demands 
of high-budgeted TV shows, and if they are going to continue to sup- 
ply the public with culture via operas, then in the course of events they 
cannot avoid doing any of Mr. Menotti’s works. 

The Cuarrman. In other words, Mr. Menotti is so preeminent that 
they cannot disregard him? 

Mr. Lawrence. That is true. 

The Cuarrman. Would that hold true for Copeland and Thompson 
and Barber ? 

Mr. Lawrence. That is true; yes, sir. I haven’t made an analysis 
of how many performances on a comparative basis Mr. Schuman, who 
switched to BMI, has received as against performances these other 
gentlemen have received. 

Mr. Keatine. Was ‘another factor in their refusal of this offer the 
fact that financially they would do better under the ASCAP arrange- 
ment in the long run? 

Mr. Lawrence. Well, that stands to reason, of course, because 
writers keep building their equity in ASCAP as the years progress. 

Mr. Keatrya. That was your principal motive for not going to 
BMI? 

Mr. Lawrence. That is correct, although I have never been ap- 

roached with any direct offer. But, you see, the younger writers to- 
aay are the ones who really have the problem; these younger ASCAP 
writers have no chance to develop the kind of catalogs that we writers 
were able to build before this electronic curtain started coming down. 

Mr. Keatrna. Well, now, when a person makes a deal with ASCAP 
for the exploiting of a song, he does not get anything in the way of 
subsidy, does he? 

Mr. Lawrence. No, st. ASCAP does not subsidize publishers; 
ASCAP does not subsidize writers. 

The Cuarrman. Is ASCAP an agent or a trustee? 

Mr. Lawrence. ASCAP is only a trustee for the performance clear- 
ance of the writer’s work. 

The CHairman. Can a writer still stay in ASCAP and have a BMI 
publisher publish his song? 

Mr. Lawrence. Are you talking about a writer as such? 

The CuarrmMan. As such—a composer or 

Mr. Lawrence. Yes, sir, if he wantsto. We have no rule that says 
that he cannot publish through BMI if he so insists. However, if he 
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publishes through BMI, it is my belief, and perhaps Mr. Schulman 
can substantiate this, that he would then not be collecting his perform- 
ance fees. 

The Cuarrman. In other words, he has to suffer that disadvantage? 

Mr. Lawrence. That is right. 

The CuHarrMaNn. Well, it is a very serious thing for our serious com- 
posers, men like Deems Taylor and Anderson and Barber and Virgil 
Thompson and Menotti. I think if we do nothing else than just point 
this up, we will have rendered a considerable service to the public. I 
hope that the gentleman who will testify this afternoon, the president 
of BML, will give us his version of this situation. 

Mr. Keatina. Well, the same is true with the writers of so-called 
song hits. For instance, Tenderly, or Hit Me, Lover—what is that? 

Mr. Lawrence. Let Me Go Lover. 

The CuairmaNn. I did not mean to imply by mentioning the serious 
writers that I wish to be in any wise derogatory. I think that a part 
of our great history is wrapped up in music, and the popular song- 
writers have made a very, very wonderful contribution. 

Mr. Kearine. You do not write rock and roll, do you? 

Mr. Lawrence. No; I don’t “dig” it. 

I would like to make a further statement as to the way the pattern 
seems to be changing today, so far as the network control of record- 
ing companies and broadcasting companies and music publishers is 
concerned, and I can best make the statement if I use quotes from trade 

apers. 
: You see, today the bulk of the BMI catalog consists of marginal 
songs—they are what I would call mainly will-of-the-wisp hits that 
come overnight and go just as quickly. 

Now, in order to satisfy, as I said before, high-budgeted TV shows, 
obviously these marginal songs can’t do the job. So networks have 
to go farther afield to get well—I hate to use the term “quality songs,” 
but that is about what it would amount to. Because when you have a 
catalog such as BMI has, which consists, in the main, of such “great” 
hits as Tweedledee and Hound Dog and Sh-Boom and Be-bop-a-lula 
and Transfusion and Fever—and I am not disparaging, these are 
all names of songs in the BMI catalog—they have to go farther afield, 
and so there are new developments in the music business today. 

Here is an item from Billboard, July 10, 1954, which says: 

“Columbia has activated two music publishing firms, April Music 
and Blackwood Music. A provision was made for Columbia’s A. and 
R. man”—that is the artist and repertoire man who picks the songs, 
picks the singer for the songs—he is God at the record company—*A 
provision was made for Columbia’s A. and R. man to share in the 
profits of the tunes that became hits.” Now, April Music is Columbia’s 
Bee ASCAP firm, and Blackwood Music is Columbia’s BMT affiliated 
irm. 

Mr. Keattne. Are they wholly owned subsidiaries? 

Mr. Lawrence. Wholly owned subsidiaries of Columbia Records. 

Mr. Quic.ex. They are publishers? 

Mr. Lawrence. They are music publishers, and they were acti- 
vated for the express purpose of publishing songs that would come 
either from the networks’ programs or from the recordings. Now, you 
see the pattern of this entire operation. The A. and R. man is given 
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a provision that he will share in the profits of asong. Now, and A. and 
R. man of a record company sees, perhaps—well—I will not exag- 
gerate, perhaps 300 songs a week, 200 to 300 songs a week. Just. im- 
agine the position this puts him in. If he can pick a song, direct it to 
either April Music, the ASCAP firm, or Blackwood Music, the BMI 
firm, ae record the song—— 

Mr. Krattna. I do not understand what you mean by April Music 
being the ASCAP firm. 

Mr. Lawrence. Well, according to this item in Billboard, Columbia 
now has two music-publishing firms directly under Columbia Records. 
One is called April Music and is an ASCAP firm, and the other is 
called Blackwood Music and is a BMI firm. 

Mr. Keatrne. When you say it is an ASCAP firm, do you mean it 
is a member of ASCAP? 

Mr. Lawrence. That is right, and this is done for a very important 
reason. I would like to explain as I go along. 

The A. and R. man is now in a position, out of all of this wealth of 
material that he should hear, to pick the songs that he wants to record 
and to direct that particular song into either one of the firms. 

The CuHarrman. Without the consent of the writer ? 

Mr. Lawrence. Oh, he has to have the consent of the writer, of 
course, because the writer has to sign the final contract. But now that 
they have an ASCAP operation it becomes simpler for the ASCAP 
writers to be able to deliver material which is then directed to the 
ASCAP music firm that the record company owns. 

But if you will bear with me, I will show you the way this operates. 

The following excerpt I read is from Cash Box. Cash Box is a trade 
publication that is concerned with reviews of new recordings and pre- 
dictions of hits to come. This item in Cash Box is dated July 21, 1956, 
and T quote: 

“The cashbox disk of the week”—that is the top choice for that par- 
ticular week—“is Song for a Summer Night.” That is the title of the 
song. 

Studio One, CBS-TV show, has kicked off another big song. This same TV 
program last turned the trick with Let Me Go, Lover, which went over the 
million mark. 

Song for a Summer Night must have been themed— 
it says in this cashbox item— 


must have been themed about 50 times in the 60-minute program, and should 
be the next big record. 

The billing on the record reads, “Mitch Miller and Orchestra,” Mitch 
Miller being the A. and R. man at Columbia Records. There is an 
instrumental version of the song on one side of the record and a vocal 
version of the same song on the other side of the record, which imme- 
diately prohibits any other publisher from sharing in the royalties on 
this particular record. The song is written by Robert Allen, an 
ASCAP writer, and the song is published by April Music, the ASCAP 
affiliated firm of Columbia Records. 

Now you can see the way the pattern develops. CBS, on its own 
television show, Studio One, picks the song, CBS gives the song to its 
subsidiary recording company, Columbia Records, and Columbia pub- 
lishes the song in its own subsidiary music firm, April Music, and its 
own A. and R. man records the song on both sides of the record. No 
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other publisher is involved. The A. and R. man, besides receiving his 
salary and his royalties as a recording artist, also receives and shares 
in the royalties on the sheet-music sales and the record sales of this 
particular song. 

Mr. Keatinc. Why does notASCAP object to that ? 

Mr. Lawrence. Today this purticular song—Song for a Summer 
Night—which was themed 50 times on a 60-minute program—and, 
gentlemen, that is more times than they do the commercial—today 
that song 1s approximately No. 6 in sales nationally. Now, this situ- 
ation is not the exclusive prerogative of CBS, because here is another 
excerpt from Billboard, a trade paper, in August of this year, and they 
say: 

NBC’s new publishing operation will include a BMI as well as an ASCAP 
firm. Henceforth NBC will put all types of material in the firm, including scores 
from TV spectaculars. 

That item is logically followed by this one in the Radio Daily, August 
31, 1956, and I quote: 
SoNnG PROMOTION 

Six songs from the NBC spectacular, The Lord Don’t Play Favorites, sched- 

uled for September 17, 8 p. m.— 


that is tonight— 
have been recorded by top talent on RCA-Victor and are out promoting the sales 


by spins on the air. The songs are published by Starstan Music, which is a 
BMI music company affiliate. 


Now, the artist, the star on the particular show that is on the 
air tonight on television, The Lord Don’t Play Favorites, is Miss Kay 
Starr, who is a wonderful recording artist, and records for NBC 
RCA-Victor. The songs were written by her husband, Hal Stanley, 
who owns Starstan Music Co., an NBC-BML affiliate, so the whole 
thing is wrapped up in a nice little package. But now along with the 
ASCAP firms that have been developed and along with the BMI 
“creat” music organizations they have established, there is a new trend 
that we observe coming from the networks. That is the trend toward 
employing writers of repute, important writers, to create TV spec- 
taculars. 

I am talking about songwriters mainly now. 

Mr. Keatrna. Now, before you get into that, and unless I am inter- 
fering with your train of thought, I would like to know what the 
gravamen of your complaint is about the Columbia Records formin 
an ASCAP affiliate. om understand if they had just the BMI af- 
a a wholly owned subsidiary, where they shot all their hits, but if 
they e 

Mr. Lawrence. Well, sir, if you are still not satisfied when I finish 
I will be very happy to go back. 

Mr. Keatine. You are going to dwell on that as you go along? 

Mr. Lawrence. Yes, sir. 

Mr. Keatrne. All right. 

Mr. Lawrence. Now, they have employed ASCAP songwriters, 
have ron hag very famous ones, have employed Arthur Schwartz, 
Jimmy Van Huesen, and Rogers and Hammerstein, among others. 
Also NBC and CBS have now gone into complete financing of Broad- 
way shows. ; 
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They financed Irving Berlin’s Call Me Madam completely—wholly. 
There were no other people interested. 

Mr. Keatrne. Who financed it? 

Mr. Lawrence. NBC. 

Mr. Keatine. That was entirely financed by NBC? 

Mr. Lawrence. Entirely financed—over $300,000, to the best of my 
knowledge, by NBC for the production Call Me Madam, on Broadway. 
Mr. Keatinc. That was a pretty smart investment; was it not? 

Mr. Lawrence. Yes, sir. 

The Cnamrman. Was one of the conditions of the investment of the 
$300,000 in the Call Me Madam production that the songs had to be 
recorded by RCA and that NBC would have an exclusive right to those 
songs to be sung or played over the NBC network? 

Mr. Lawrence. It goes a little further than that, sir. The financing 
is done for the simple expedient of procuring the original cast album 
of the show, and tieing up the television rights of the show. It be- 
comes in effect a virtual monopoly of this show. Nobody else can 
buy in. 

Now, CBS has financed, for over $300,000 a show by Lerner and 
Loewe, My Fair Lady. 

Mr. Keatine. They have a partial interest? They do not have a 
hundred-percent interest ? 

Mr. Lawrence. They have a partial interest for their hundred-per- 
cent financing; yes, sir. 

The CHarrman, I understand Columbia has a 40-percent interest 
in My Fair Lady. 

Mr. Lawrence. CBS. 

The Cuarrman. CBS. I got that from an article that appeared 
Sunday before last in the New York Times Sunday magazine section. 

Mr. Lawrence. That is correct. The other 60 percent went to the 
writers and producer of the show. 

The CHatrman. What else did Columbia get for that investment? 

Mr. Lawrence. Columbia gets original cast album rights; Co- 
Jumbia holds the first TV presentation rights to the show and just 
imagine how the sponsors will clamor to buy “in” on the first TV 
presentation of My Fair Lady when it eventually is released for tele- 
vision. The big scramble there is going to be on the part of sponsors. 
Now CBS controls this whole situation, plus the money they will 
eventually get back on their investment although they have only a 40- 
percent interest. 

The Carman. Do they also control the individual songs? 

Mr. Lawrence. No. The songs have been recorded by other com- 
panies, but not in as great an excess as they have been recorded by 
CBS-Columbia, which has over $300,000 invested in the show. 

The Cuatrman. They are allowing other companies to record the 
songs? 

Mr. Lawrence. They could not stop other companies, because, I 
think Mr. Adams explained this before, once a song is recorded, it is 
then available to any other artist or recording company. 

Mr. Quictey. The only thing they can protect is the scoop? 

Mr. Lawrence. The original cast rights to the show. 

Mr. Keatrne. Can’t you copyright a song? 
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Mr. Lawrence. Yes; but once you release the song for public exploi- 
tation by any one recording company, then all other companies can also 
record that song. 

The CuatrmMan. But royalties must be paid for records sold by other 
companies ¢ 

Mr. Lawrence. Yes. 

Mr. Scuutman. May I explain that? Under a section of the copy- 
right law effective in 1909, if a copyright owner permits one recording 
company to record the song, any other recording company may record 
it upon the payment of a 2-cent fee. 

The Cuarrman. Now in the case of My Fair Lady, speaking of the 
individual songs, I Could Have Danced All Night, was recorded, I 
take it, on Columbia records. Now, if it is recorded by another com- 
pany, will the royalty for that song, 2 cents per record, inure to the 
on Lerner and Loewe, or will it go to the Columbia Broadcasting 

‘0. ¢ 

Mr. Lawrence. No; it will go to the publisher of the score. In this 
instance the publisher of My Fair Lady is a Chappell Music subsidiary 
firm. Lerner and Loewe share in this particular subsidiary firm. 

The Cnatrman. What isthe name of the subsidiary ? 

Mr. Lawrence. I don’t know the name of the publishing firm of My 
Fair Lady. 

The Cuarmman. Isit a BMI affiliate? 

Mr. Lawrence. No, sir; it isan ASCAP firm. It is a subsidiary of 
Chappell Music Co. 

Mr. Ropino. Do you know whether CBS would have any interest? 

Mr. Lawrence. To the best of my knowledge, they don’t get any 
royalties from the sale of sheet music or records that will accrue. 
All they get in return for their investment are album and TV rights, 
and I should think this is not to be minimized because this is enough 
to get in return for your investment 

The Cuarrman. I take it you have given us two examples of con- 
siderable profit made by either National or Columbia. I take it they 
have made investments in musical comedies that were flops, too; have 
they not? 

Mr. Lawrence. They have made other investments—not wholly 
financed investments—they have made investments in shows like Me 
and Juliet, Brigadoon. 

The Cuatrman. Brigadoon was a success? 

Mr. Lawrence. That istrue. They made investments in quite a few 
shows in return for which they always got the original cast album 
rights. 

Mr. Kearine. But they take a chance; do they not? They do not 
always guess right; do they ? 

Mr. Lawrence. I don’t think they have lost any money on the orig- 
inal cast album rights, because that, today, is a big phase of the record- 
ie ieenan sales. 

r. Keatrna. In other words, they always, in your judgment, have 
gotten back at least their investment ? 

Mr. Lawrence. They have always gotten back their investment, 
plus, according to the reports in the trade papers on the huge sales 
of original cast albums. 

The Cuatrman. They can always get sponsors to pay the freight? 
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Mr. Lawrence. When they eventually program the TV presenta- 
tion. 

The Cuarrman. And they could also sell the kinescope to foreign 
broadcasting companies ; could they not ¢ 

Mr. Lawrence. I don’t know what the contracts call for to that 
extent, but I do know that in the cases where they did not invest in 
shows and where they did not have a deal for the original cast-album 
rights, neither Columbia Records nor Victor Riese tnthosed to give 
those particular scores good coverage, which makes it a very clear 
illustration that this is just another form of enveloping this pool of 
ee being able to embrace all of the music fields that they possi- 

can. 

The CHatRMAN. In this wire we received from Mr. Rose, he says: 

As an old friend of General Sarnoff it is my belief that once he has become 
familiar with the inequities of the electronic curtain which has been set up 
by his lower echelon to keep the music of America’s best songwriters away 
from the public, this great statesman of the broadcasting industry will lift the 
curtain himself. 

Can you comment on what he means by “lower echelon” ? 

Mr. Lawrence. No; I don’t know exactly what Mr. Rose has in 
mind. I presented my material and Mr. Adams has presented the 
pattern of how this entire BMI music organization was developed, 
and why it was developed. And to recapitulate, it was primarily to 
undersell and depreciate music, all music, in the current market. 

Mr. Keatine. That was not done by any lower echelon. It was 
a policy decision ; was it not ? 

Mr. Lawrence. I should say so, because it took a lot of network 
money to finance this operation. 

The CHarrman. Was the financing of My Fair Lady made by the 
Columbia Broadcasting System or by Columbia Records ? 

Mr. Lawrence. Well, CBS finances Columbia Broadcasting System. 
Now, Columbia Broadcasting System is also affiliated with Columbia 
Records, also affiliated with CBS television manufacturing, because 
in a 4-page ad this was listed as a division of the Columbia Broad- 
casting System. 

The CuarrMAN. Has not Columbia given up the manufacturing of 
sets ¢ 

Mr. Lawrence. Well, I don’t know, but in an ad in 1954, I believe, 
which I have here, in the New York Times, they were quoted as being 
a subsidiary company. 

_The Cuarrman. I understand that they have given up making tele- 
vision sets. 

Mr. Lawrence. Yes. 

The CuHarrman. But RCA makes television sets ? 

Mr. Lawrence. That is correct. 

The CuarrMan. Go ahead. 

Mr. Lawrence. Well, there isn’t very much more to add except to 
sum up this pattern. 

The CHarrman. Before you sum up counsel wishes to ask some 
questions. 

Mr, Materz. I understand you to testify that you have had very 
little success in recent years in having your songs recorded; is my 
understanding correct ? q 

Mr. Lawrence. On RCA-Victor and Columbia records, primarily. 
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Mr. Maerz. Has RCA-Victor or CBS Records in fact recorded any 
of your songs within the past 3 or 4 years? 

Mr. Lawrence. In most instances where I have gotten recordings it 
was through no direct effort of mine, and they have always been re- 
cordings of my standard numbers, but very few—lI can’t think offhand 
of more than perhaps 3 or 4 songs—maybe there were more new songs— 
but in most cases they were standard compositions that went into al- 
bums, LP’s, long-playing albums. In most instances these were songs 
that were able to develop in a natural free enterprise market before 
the networks’ control came into the picture. 

Mr. Maerz. Well, have you had any difficulty in having your songs 
in recent years recorded by non-RCA or non-CBS companies ? 

Mr. Lawrence. Not as much difficulty. I have had difficulty, but 
I would say in comparison it has not been as great; you see, the whole 
pattern extends over the rest of the recording industry, too. I don’t 
recall the exact year, but way back at the beginning, when this whole 
BMI music organization was set up, the recording companies, Colum- 
bia Records and RCA-Victor Records, set up a system of designation 
for each song; on the label of the record it would say Let Me Go, Lover, 
for instance, and in parentheses “BMI” and on the other side it might 
say, if it happened to be that song Smoke Get’s In Your Eyes 
“ASCAP.” 

Now that was the reason why Mr. Adams read you the quotes, direct 
quotes which said, “Watch this side. It is not our side,” and “Plug 
the BMI side.” 

Mr. Keating. He said, “Be careful of the other side.” 

Mr. Lawrence. That is right. 

Mr. Materz. Do you feel, Mr. Lawrence, that a song has a greater 
chance of becoming a hit if it is recorded by RCA-Victor or Columbia 
Records ? 

Mr. Lawrence. Let me put it this way: RCA-Victor and CBS con- 
trol some of the greatest performers of our time, people like Perry 
Como, Kay Starr, Dinah Shore, Tony Bennett, and Rosemary 
Clooney, Frankie Laine, Doris Day, and a great number of other 
artists. Now, these are some great names of the day. Practically 
everything they perform gets a good hearing because they all have very 
important radio or network programs, and those programs are either 
NBC or CBS. So they have the entire medium at their disposal. 

Now, if they control the artists in any fashion at all, and they do 
control the artists through the medium of recordings, usually an ar- 
tist will plug the song that the artist records. Very few other songs 
get'a chance to be heard on that particular program unless they happen 
to be standard songs that fill out the program. 

When an artist records a song, he is going to plug that particular 
song. If Perry Como has a very important show on NBC he will 
plug, primarily, the songs that he has recorded for RCA-Victor. 

Mr. Matexrtz. Is it your contention then that CBS, for example, 


will emphasize songs recorded by Columbia Records, and NBC songs 
recorded by RCA-Victor? 

Mr. Lawrence. I think I brought that out very clearly through the 
demonstration of how they emphasized the recording of the song 
Song For A Summer Night 50 times in one 60-minute program. 

The Cuarrman. How could they play it through 50 times? 

77632—57—pt. 2, v. 2——17 
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Mr. Lawrence. I didn’t see the program, but I say it is still more 
times than they do a commercial. 

Mr. Pierce. Let me ask you this: — ' 

You wrote a song by the name of Hold My Hand; isn’t that right‘ 

Mr. Lawrence. ‘that is right. { 

Mr. Prerce. Did you try to get Victor and Columbia to record that 
song ¢ 

Mr. Lawrence. Yes. 

Mr. Pierce. What happened ¢ , 

Mr. Lawrence. I presented the song to Victor and Columbia Ree- 
ords for over a period of 5 years. Repeatedly presented this song 
either directly or through publishers, and the song was repeatedly re- 
jected by these companies. I was in Hollywood doing some picture 
work and I managed to sell this song Hold My Hand to an RKO 
picture. The publisher who acquired this song, an ASCAP pub- 
lisher, went back to Victor Records and Columbia Records, presented 
the song again, told them about its inclusion in the picture, and again 
the song was rejected. 

Finally the publisher got a recording on a Coral Records label of 
Hoid My Hand, and this same recording was used in the RKO picture, 
Susan Slept Here. Now, it couldn’t have been that bad a song, be- 
cause the record on Coral plus a few of the smaller labels that fimally 
recorded the song—those records sold to the extent. of approximately 
a million copies, the song was a big hit and was nominated for an 
academy award in 1954. But Victor and Columbia never recorded 
it. 

Mr. Krearine. Take the top 10 tunes on the Hit Parade today, how 
many of those would be originated by BMI? 

Mr. Lawrence. Well, I would have to look at the list. I recall a 
recent trade paper article in Billboard—I don’t have it in front of 
me—but I recall that it said that 75 percent, I believe, of NBC 
RCA-Victor’s current record sales were due to recordings made by 
Elvis Presley. Now in practically every instance, to the best of my 
knowledge, every one of those songs that Elvis Presley has recorded 
is 2 BMI song. Perhaps I am wrong. There may be one or two 
ASCAP songs but certainly not more. 

Mr. Pierce. Do you recall a musical called Pal Joey ? 

Mr, Lawrence. Yes, I do very well. 

Mr. Pterce. Do you remember when it was on Broadway ? 

Mr. Lawrence. Yes. 

Mr. Pierce. What year was that? 

Mr. Lawrence. That was 1941 and again, if it is your intention to 
show the operation of the networks, I think'this show Pal Joey clearly 
demonstrates it. ; ; 

The CHarrMan. That was a Rodgers and Hart score ? 

Mr. Lawrence. A Rogers and Hart score, and a brilliant score. 
The show was a great success in 1941, when it was initially presented. 
However, the sheet music sales of the score by Rogers and Hart were 
practically nonexistent, because 1941 was the year of the blackout— 
that is when the electronic curtain was lowered completely by the 
networks, and they did not choose to play any ASCAP music. So 
this wonderful score was never halerd; along with great songs by 
other writers. 1 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4211 


Mr. Keattne. Have they lifted that curtain some since then? 

Mr. Lawrence. Well, it is interesting to note that two songs from 
the show, Bewitched, Bothered, and Bewildered and I Could Write a 
Book, subsequently became big hits about 1952, when the show was 
once again presented on Broadway. But by that time the curtain 
had ‘gone up and ASCAP music was trickling through and being 
performed. 

The CuHarrman. Rogers and Hart were members of ASCAP? 

Mr. Lawrence. That is true. 

It is also interesting that there are 3 or 4 Rogers and Hart compo- 
sitions from some of their early shows in the E. B. Marks catalog. 

abe CratRMAN. There is one I heard in 1927, My Heart Stood 
Still. 

Mr. Lawrence. That is ASCAP, but Mountain Greenery, and some 
of the early ones—are in the BMI catalog. 

The Cuatrman. The Connecticut Yankee song. 

Mr. Lawrence. That’s My Heart Stood Still, yes. 

Mr. Pierce. Let me ask you this: 

You say that Columbia or I should say CBS and NBC now have 
ASCAP publishing firms? 

Mr. Lawrence. That is true. 

Mr. Pierce. Would it be possible for them to become members of 
the board of directors of ASCAP? 

Mr. Lawrence. I should say that if they continue developing their 
ASCAP firms and if they spend the kind of money that they have 
spent on BMI publishing firms building up those ASCAP eatalogs, or 
if they go out in the near future and buy out some really important 
huge ASCAP publishing companies, some of the huge publishing 
pools of ASCAP music, there would be nothing to prevent these 
gentlemen from then sitting on the board of ASCAP and directing 
our activities as board members. 

Mr. Prerce. At that point then they would have their interest in 
BMI and their interest in ASCAP at the same time ? 

Mr. Lawrence. That is true. 

Mr. Prercr. And in your opinion do you think that through that 
dlevice they may be able to virtually control all music? 

Mr. Lawrence. Well, if it goes that far I should say they would 
have complete control. The one great fear we have today is a repe- 
tition of that blackout year of 1941, because our contract with the 
networks, our ASCAP contract, comes up for renewal in 1957. 

Mr. Prerce. 1957? 

Mr. Lawrence. Which is next year, and we don’t know whether 
they are going to choose to lower the curtain or meet with us on an 
equitable basis, or further depreciate the price of muste or -what these 
gentlemen have in mind, because they have built up this tremendous 
organization now of over 1,300 network-financed music publishers. 

Mr. Pierce. That is BMI? 

Mr. Lawrence. BMI. 

Mr. Quieter. Mr. Lawrence, are you suggesting then that it is 
within the power of NBC and CBS to take over and control ASCAP? 

Mr. Lawrence. I don’t know whether this is in their minds, but it 
would seem to me that the trend indicates something along that line. 

Mr. Quicetey. In other words, the April Music Publishing House is 
now a member of ASCAP? 
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Mr. Lawrence, That is true. 

Mr. Quiciey. And through it or similar houses, ASCAP affiliates, 
they would be entitled to have membership in ASCAP ? 

Mr. Lawrence. That is true. 

The Carman. They might be entitled to membership on your 
board, would they not? 

Mr. Lawrence. Yes. 

Mr. Keatine. Why did you not decline to admit the April Co. ? 

Mr. Lawrence. We couldn’t decline, because under the consent de- 
cree, as Mr. Schulman explained to you, we do not refuse any applica- 
tions for membership by publishers or writers. 

Mr. Keatrne. That is covered in the decree, the reference to that? 

Mr. Lawrence. Yes, sir. 

The Cuarrman. So by quiet infiltration of composers and publishers 
who are afliliated with the chains, they can conceivably get representa- 
tion on your board, and if they are not stopped why they would 
probably get control. 

Mr. Lawrence. That is rather theoretical, but it is entirely pos- 
sible. There is a further danger which could possibly be the next 
step of the operation, once they have established the ASCAP firms, 
when they go out next time to wholly finance a Broadway show by 
ASCAP writers, we might find that the networks insist that their 
April Music Co. or another ASCAP firm that they have been develop- 
ing, also publish the score of that particular show. 

The CHarrman. What licensing fee does ASCAP get from NBC 
and CBS? 

Mr. Lawrence. I am not familiar with the figures. 

The Cuarrman. Mr. Schulman, have you got those figures? 

Mr. ScuutmMan. May I suggest that the question should be an- 
swered by someone connected with ASCAP who can provide the 
information. 

The CuatrmMan. Will you arrange to get it for us? 

Mr. ScoutmMan. Yes, sir. 

The CHamman. I would like to get the license fees ASCAP got 
from the networks say from 1946 on to date. 

Mr. Scuutman. To the extent that I can obtain it, sir, I will do so. 

The CuHarrman. Mr. Pierce. 

Mr. ScoutMan. Again with the caveat, Mr. Chairman, that I don’t 
represent the society. 

The Cuarrman. I understand. If you cannot get those, let us know 
and we might contact counsel for ASCAP. 

Mr. Krarrne. I thought you did. Whom are you representing, sir? 

Mr. Scuutman. Mr. Keating, I represent the writers. I do not rep- 

resent the society. I represent the writers individually, and one of 
their own organizations, the Songwriters Protective Association. 

Mr. Keattnea. Yes, sir. 

Mr. Prerce. Mr. Lawrence, would it be possible in 1957 for the net- 
works to fail to agree with ASCAP ona performance charge? 

Mr. LaWRENCE. Entirely possible. 

Mr. Pierce. And if that happens would there be a duplication of 
what happened in 1940-41, where the networks kept ASCAP music 
off the air? 

Mr. Lawrence. Well, there would be a duplication, with one very 
important difference. They now have a tremendous backlog of music 
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in their BMI music affiliated firms which they can play, and they no 
longer have to resort to poor Stephen Foster’s Jeannie, With the Light 
Brown Hair, and My Old Kentucky Home. 

Mr. Pierce. Would you say, then, if that happened they could keep 
ASCAP off the air indefinitely ? 

Mr. Lawrence. I should think they could. 

Mr. Pierce. Now, if that occurred ASCAP writers would suffer 
greatly financially, wouldn’t they? 

Mr. Lawrence. Yes, sir; they would. 

Mr. Prerce. Would there be a possibility then that ASCAP writers 
would be forced over into BMI or ASCAP would have to take what- 
ever rate the networks offered ? 

Mr. Lawrence. Again this is an enormous conjecture, and anything 
could happen; when people become desperate they do various things. 
J couldn’t answer for each individual. I could only answer for myself. 

Mr. Pierce. What do you think? 

Mr. Lawrence. Well, I would sooner starve than to go into BMI. 

The Cuarrman. Any further questions? 

Mr. Quictey. I have some questions, Mr. Chairman. 

Mr. Lawrence, did I understand you to say when you were referring 
to the networks’ control of the artists when you listed Tony Bennett as 
being in one of the other stables? 

Mr. Lawrence. Yes. He is a CBS recording artist, a Columbia re- 
cording artist. 

Mr. cleo Yes. My recollection of Hold My Hand is that it isa 


Tony Bennett number. 


Mr. Lawrence. No, sir; that was Don Cornell on Coral Records. I 
find it difficult to tell them apart, too. 

Mr. Quieter. Allright. As I was sitting here I was sure that it was 
Tony Bennett. 

Mr. Lawrence. No, it was Don Cornell on Coral Records. 

Mr. Quietey. Let me ask you one other question. 

Iam thinking about this TV spectacular business, and I am recalling 
particularly one of the best things they ever did. It was a musical 
version of Our Town. Now, as I recall, that music was written espe- 
cially for that one night’s showing 

Mr. Lawrence. That is true. 

Mr. Quigtey. Now, were those songs turned out and produced by 
BMI artists and published by BMI? 

Mr. Lawrence. No; that score was written by Jimmy Van Heusen 
and Sammy Kahn, two ASCAP writers who are close friends of 
Frank Sinatra, who was the star of the show, and Mr, Sinatra is im- 
portant enough as an artist and a performer to insist and to rush in 
where other artists fear to tread. 

As an instance, and as a matter of fact, when Frank Sinatra was on 
the Columbia label, he insisted on picking his own songs, which was 
not the policy of Mitch Miller, the A. and R. man at Columbia, be- 
cause in this particular ad in the New York Times that I referred to, 
= designated Mr. Miller’s position very clearly at Columbia Rec- 
ords. 

Plugging CGS television sets, they said that Mr. Miller is the master- 
mind of Columbia’s popular department, who picks the song, picks 
the singer, picks the band, and picks the arrangement for the record. 
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Now, there was a great deal of conflict between Frank Sinatra and 
Mitch Miller because Frank Sinatra was not allowed to pick material 
under Mitch Miller while on that label. And Mr. Miller gleefully an- 
nounced that Frank Sinatra was through as an artist because none of 
his releases were selling substantial copies. 

Mr. Quieter. They weren’t? 

Mr. Lawrence. That is true, but it was not Mr. Sinatra’s fault, 
because the A. and R. man also has the power to tell the salesman 
which record he shall go out and force sales on and present in a 
strong way that particular week. If the A. and R. man directs the 
salesmen of the organization not to plug any particular artist, that 
artist will not be plugged. 

Finally Mr. Sinatra had reached just about the bottom on Columbia 
Records and he switched over to Capitol, which is a nonaffiliated 
recording company. I wonder how Mr. Miller feels these days about 
Frank Sinatra’s sales on records, with Frank Sinatra choosing his 
own material. 

Mr. Quia.ey. I bet he wishes he had him back. 

So in the case of Our Town, you had an artist of sufficient promi- 
nence who could more or less break what you would say would be the 
usual network pattern ? 

Mr. Lawrence. That is true, excepting that as I have pointed out, 
the network trend seems to be, today, to accept ASCAP writers of 
repute. They have deals with such people, as I said before, as 
Rodgers and Hammerstein, Arthur Schwartz, among others, for TV 
spectaculars. In this fashion they can get the kind of music that is 
wanted by the sponsors for these highly budgeted TV spectaculars. 

The Cuarrman. Any further questions? 

(No response. ) 

The Cuatrman, I think that will be all for this morning, and I 
want to say to you, Mr. Lawrence, and to Mr. Adams, that the com- 
mittee thanks you for your cooperation. I personally would say you 
have exemplified, both of you, rare courage here in testifying the way 
you have. 

It will be interesting to see the repercussions that might flow from 
your testimony here today. I hope, indeed, that the results will not 
be to your or Mr. Adams’ disadvantage. 

Mr. Lawrence. I hope so, too; and I am rather afraid. 

The CHatrman. The hearing will now be adjourned until 2:30 
this afternoon. 

(Whereupon, at 1: 05 p. m., the subcommittee recessed, to reconvene 
at 2:30 p. m. the same day.) 


AFTERNOON SESSION 


The Cuarrman. The committee will come to order. 

Our first witness this afternoon is Mr. Carl Haverlin, president of 
Broadcast Music, Inc. But, before Mr. Haverlin testifies, I want to 
state to the committee that subsequent to the hearing this morning, 
we learned that a press conference had been called in the basement 
of this building by the Songwriters’ Protective Association. 

Among those present at the conference were the following: 

Oscar Hammerstein II, Otto H. Harbach, Harold Rome, Dick Ad- 
ler, Steve Allen, Bob Merrill, Dorothy Fields, and Alan Lerner. 
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Now, this committee had naught to do with this press conference, 
and knew nothing about it. Certain statements were distributed to 
the representatives of the press by the Songwriters’ Association. A 
copy was supplied to us. 

One of the pages of the memo is as follows: 

The Songwriters’ Protective Association, with a membership of nearly 3,000 
songwriters, welcomes the investigation by Representative Celler’s congressional 
committee into the practices of the broadcasting industry—practices which have 


put an end to open competition in the music fields. 
The attached background material has been compiled for your information. 


ALEx J. ADLER, Press Representative. 


Attached to that statement was a reprint of a statement by John 
Crosby, of the New York Herald Tribune, certain background material 
which was gone over by the witnesses this morning, and a statement by 
Oscar Hammerstein I1, dated September 17. 

It is brief, and I shall read it: 


No song can be popular today without being sung on television and radio. 

The broadcasting interests, therefore, have a power that is unique and fearful. 
They can determine whose music shall be heard and how often. 

The danger of this power is increased by the fact that they have many songs 
of their own, put out by their own publishing companies. This power carries 
with it a grave responsibility, and there is strong and alarming evidence that 
this responsibility is being ignored, that unfair preference has been given to 
broadcast-owned songs, at the expense of works written by composers and 
authors who are not in the employ of the broadcasters’ publishing organization, 
Broadcast Music, Inc. 

The philosophy of this organization—usually referred to as BMI—has been 
openly stated in these callous words which appear on page 15 of a printed brochure 
written and distributed by BMI to its members: 

“The public selects its favorites from the music which it hears and does not 
miss what it does not hear.” 

The 3,000 songwriters of works not owned by BMI want and are entitled to an 
equal chance to have their works heard by the public so that the public may 
choose what it likes. There must be freedom for music in America, not arbitrary 
control by a group which can dictate what the public is to hear. 

That is why those of us who write songs welcome this inquiry by Congress into 
the practices of the broadcasters. We hope it will result in eliminating this 
intolerable combination of forces which is handicapping and will eventually 
stifle the creative musical talents of America. 


There is an additional statement by Mr. Otto Harbach. I shall not 
read that statement, but all these data will be placed in the record. 

I may state, also, that if anyone takes exception to the statements 
of either Mr. Hammerstein, Mr. Harbach, or any exception to the 
data that has been submitted in this press conference, then the author 
of that statement shall be compelled to testify before this committee. 

We have not called Oscar Hammerstein. We did not know he 

yas to appear before the reporters in the press conference. But I 
repeat, if exception is taken to Mr. Hammerstein’s statement, which 
I have read, or to any other statement included in these data, then the 
author of that statement will be compelled to appear before this com- 
mittee and, if necessary, repeat under oath what they have stated. 
This material will now be accepted for the record. 

(The statement of the Songwriters’ Protective Association; the 
statement of Otto Harbach; the statement of Oscar Hammerstein IT; 
the article entitled “Radio and Television,” by John Crosby, taken 
from the New York Herald Tribune; biographical data of Billy Rose, 
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Stanley Adams, and Jack Lawrence; and background material are as 


follows :) 
SONGWRITERS’ PROTECTIVE ASSOCIATION, 
New York, N. Y., September 17, 1956. 


Memo to the press: 

The Songwriters’ Protective Association, with a membership of nearly 3,000 
songwriters, welcomes the investigation by Representative Celler’s congressional 
committee into the practices of the broadcasting industry—practices which have 
put an end to open competition in the music fields. 

The attached background material has been compiled for your information. 

Arex J. ADLER, 
Press Representative. 


{From New York Herald Tribune, December 9, 1953] 
RADIO AND TELEVISION 


By John Crosby 


The popular song dodge has fallen on strange and, I think, evil days. Turn 
on the Hit Parade and you'll hear a song called You, You, You, or another song 
called Oh neither of which resembles the songs my mother used to sing to me. 
You'll hear a lot of hillbilly songs with lines like ‘‘I see the moon the moon sees me, 
down through the leaves of the old crabtree” and you'll probably hear Ebb Tide 
which, I think, is the only good tune of the lot. 

More interesting than what you will hear is what you won’t hear. In Bill- 
board’s last rating of the 10 most popular songs there is not a single song by any 
of the gentlemen generally considered our greatest songwriters—Irving Berlin, 
Rogers and Hammerstein, Cole Porter, Harold Arlen, Frank Loesser, Arthur 
Schwartz—well, name anybody. 

And why is this? A group of songwriters charge, in a $150 million triple 
damage suit, that the broadcasting industry has set up its own outfit, BMI 
(Broadcast Music, Inc.), which has such complete control of the songs broadcast 
on radio and television that it is throttling the songs of its competitor, ASCAP 
(American Society of Composers, Authors and Publishers). Virtually the last 
story I covered before entering the Army in 1941 was the formation of BMI 
by the broadcasting industry. At the time it didn’t look as if BMI stood much 
chance as a serious competitor because ASCAP owned all the reputable com- 
posers. 

ASCAP still does. Yet its members, the greatest songwriters we have, don’t 
have hit songs any more. And BMI heavily subsidized by the broadcasters, 
has grown into a huge octopus with 1,300 music publishers, which seems like more 
music publishers than anyone conceivably needs. BMI members are turning out 
some perfectly terrible songs which nevertheless are recorded and jukeboxed and 
played on the air. ASCAP composers have trouble even getting their songs 
recorded. 

Of course, it’s conceivable that American tastes have decomposed to the extent 
where Americans only want to listen to You, You, You. But I doubt it. It is 
the contention of the composers filing the suit that the broadcasting industry 
is syStematically keeping ASCAP tunes off the air so the public never has a 
chance to make hits of them. 

Whether this is true or not the court will have to determine but certainly there 
have been some vast and not very pleasant changes in the music business. For 
only thing Broadway and Hollywood (most of those composers are ASCAP) 
almost never produce a hit song any more, whereas in the old days they pro- 
duced almost all of them. 

In the last 3 years, for example, there have been many hit musicals, but only 
8 hit songs from Broadway shows—Irving Berlin’s You’re Just in Love, Harold 
Rome’s Wish you Were Here, and Richard Rodgers’ No Other Love. Every one 
of those three shows was either wholly or partially backed by RCA which owns 
NBC and is a big stockholder in BMI—and therefore presumably allowed them 
to become hits on the air. 

In the old days before BMI, a single picture by, say, Irving Berlin, would 
produce as many as three song hits. Yet in the last 3 years during which the 
picture business produced at least 50 major musical pictures, there have been not 
more than 4 or 5 song hits. Two of these hits incidentally were plugged into 
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fame by Mario Lanza and one of these, Loveliest Night of the Year is based 
on an old tune in the public domain. 

Many good songwriters such as Arthur Schwartz, Harold Arlen, Dorothy 
Fields, and Mack Gordon have written musical pictures which didn’t result in 
a Single hit song. The Bandwagon for example a smash at the box office, didn’t 
produce a single hit song. Years ago, it would probably have had at least three. 
Our greatest songwriter, Irving Berlin wrote two good songs in the last year— 
For the Very First Time and Sittin’ in the Sun. Neither got off the ground. 
Sittin’ in the Sun was recorded by Frankie Laine who is normally pretty hot 
at pushing songs. But it wasn’t a hit. The song on the other side of the record 
wasahitthough. It wasa BMI song. 

If the public wants hillbilly and You, You, You, for heaven’s sake let ’em have 
‘em. But let the rest of us have Cole Porter and Irving Berlin and Rodgers and 
Hammerstein and the rest of them. Their greatness as songwriters is attested 
to by the fact you can hear their melodies all over the world—in Paris and Rome 
and Berlin and Helsinki and Vienna. But you can’t seem to hear them over here. 


BACKGROUND MATERIAL 


An active and powerful combination of interests in the broadcasting industry 
has interfered with the free development and expression of American music. 
The national networks, CBS, NBC, ABC, and Mutual, together with other broad- 
casters, jointly own and control Broadcast Music, Inc., known as BMI. BMI 
is a music pool operated by the broadcasters in their own interest to license 
public performance rights in music to themselves and others at fees which they 
themselves fix. 

BMI was created as a fighting ship to depress the price of music for broadcast- 
ing, it was founded on the sinister premises expressed by BMI itself as follows: 

“* * * The public selects its favorites from the music which it hears and does 
not miss what it does not hear.” 

The financing for BMI was provided by the broadcasters in 1939. CBS and 
NBC occupied a major role in this financing. 

BMI has been supported by the license fees paid by the broadcasters and others 
at rates sets by the broadcasters. But it collects from the broadcasters only 
enough money to pay its operating expenses, and any amount payable by broad- 
casters under the licenses in excess of operating expenses is either rebated, re- 
mitted, or waived. In that way it makes little or no direct profits. BMI does 
not allow any similar reductions to nonbroadcasting licensees. 

The broadéasters through BMI make agreements with publishers subsidizing 
them to obtain and exploit songs exclusively for their music pool and to refrain 
from other publication and exploitation. In many instances the so-called pub- 
lishing activity is merely a device to subsidize performers and others having 
special contacts to obtain preferences for BMI music. The entire pattern of 
dealing with so-called publishers is designed to obtain preferences for BMI 
music and of suppressing the exploitation of non-BMI music. 

BMI’s extensive propaganda addressed to broadcasters stresses the importance 
of supporting the music pool. It preaches the doctrine that BMI is owned by the 
broadcasters, is operated in their interest. It harps upon the interest of broad- 
casters in using BMI music and to fulfill quotas. 

The broadcasters’ operation of BMI has been successful. In full page ads in 
trade papers, they boast about the hits which have been created and the 
predominance of BMI songs on the Hit Parade. BMI has saved the broadcasting 
industry huge sums of money, of which at least $75 million has come out of the 
pockets of the writers and composers of non-BMI music. 

There have been many efforts, some subtle and some blatant, to advance this 
conspiracy, as example of one of these efforts is an article which appeared in the 
November 28, 1948, issue of Broadcasting-Telecasting magazine (p. 29) written 
by Murray Arnold, program director of Station WIP, Philadelphia. In that 
article the following paragraphs appeared : 

“For the next 3 months, let each station start programing 70 percent ASCAP 
and 30 percent BMI. For the following 6 months, change the percentage to 60 
ASCAP and 40 percent BMI. After that, 50 percent ASCAP and 50 percent BMI. 
By this means, the acceptance of the song hits America sings will veer over from 
ASOAP to BMI more equitably. 
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‘Don’t forget one important angle. People can’t like a sing if they don’t hear it. 
They won't be able to know all ASCAP songs, because we won’t be playing them.” 

There is no doubt that the broadcasters decide what music the public will hear. 
But NBC and CBS have an even greater power than brodcasting alone. They 
dominate the recording field as well. CBS through Columbia Records and NBC 
through RCA Victor decide what songs will be recorded on phonograph records. 
They are individually the largest recording companies and together represent an 
enormous portion of the recording business. 

Since broadcasting and recording are the most vital stages of a song’s intro- 
duction and exploitation, the broadcasters, by their ownership and operation of 
BMI, have closed the gates to a free and open market for songs. 


BIOGRAPHICAL DATA, SEPTEMBER 17 
Billy Rose 

Mr. Rose is a distinguished producer and author who introduced spectaculars 
to the American theater almost 20 years ago. 

He has produced such outstanding musical revues and extravaganzas as 
Jumbo, Crazy Quilt, Casa Manana, and Frontier Fiesta. In 1937 Mr. Rose pro- 
duced the memurable Aquacade in Fort Worth, Tex., and later in the Great Lakes 
Exposition and in San Francisco, and in 1940 at the New York World’s Fair. 

Mr. Rose also produced Oscar Hammerstein’s Carmen Jones, the modern 
Nexro version of Bizet’s opera, and The Seven Lively Arts in 1945. 

As u songwriter, Mr. Rose’s most memorable hits include: That Old Gang 
of Mine, Barney Google, Rainbow ’Round My Shoulder, More Than You Know, 
I Found a Million Dollar Baby in a Five and Ten Cent Store, Without a Song, 
It's Only a Paper Mvon, I Wanna Be Loved, Great Day, and Tonight You 
Belong to Me. Mr. Rose was the first president of the Songwriters’ Protective 
Association in 1931. 

As a nightclub impressario, he created the famous Diamond Horseshoe in 
New York. 

In addition to his theatrical activities, Mr. Rose is a syndicated news columnist, 
and vice president of Webb & Knapp. 

Mr. Rose recently returned from an 8-week tour of the Iron Curtain countries 
where he completed negotiations with Russia, Czechoslovakia, Yugoslavia, 
Poland, and Rumania for an exchange of artists and entertainers with the 
United States. 


Stanley Adams 

Mr. Adams, one of America’s foremost songwriters for motion pictures and 
theater, recently completed his term of office as president of the American 
Society of Composers, Authors, and Publishers. 

Mr. Adams’ career in music began in the New York University Law School 
where he wrote several college shows. Following his graduation, Mr. Adams 
turned from law to songwriting as a full-time profession. His most noted works 
include: There Are Such Things, My Shawl, What a Difference a Day Made, 
Spellbound, On the Village Green, La Cucaracha, Little Old Lady. 


Jack Lawrence 


A noted composer and author of popular songs since 1933, Mr. Lawrence has 
also performed as a conductor and recording artist. 

His list of hits for stage and screen include: Tenderly, Play Fiddle Play, 
Sleepy Lagoon, All or Nothing at All, The Johnson Rag, Symphony, Beyond the 
Sea, Linda, and the Poor People of Paris. 

During the Second World War, Mr. Lawrence wrote the United States Maritime 
Service’s official song, Heave Ho, My Lads, Heave Ho. He has also written 
the scores for a children’s album Come to the Circus, and musical Courtin’ Time. 


STATEMENT BY OSCAR HAMMERSTEIN II 


No song can be popular today without being sung on television and radio. 

The broadcasting interests, therefore, have a power that is unique and fearful. 
They can determine whose music shall be heard and how often. 

The danger of this power is increased by the fact that they have many songs 
of their own, put out by their own publishing companies. This power carries 
with it a grave responsibility, and there is strong and alarming evidence that this 
responsibility is being ignored, that unfair preference has been given to-broead- 
cast-owned songs, at the expense of works written by composers and authors 
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who are not in the employ of the broadcaster’s publishing organization, Broadcast 
Music, Inc. The philosophy of this organization (usually referred to as BMI) 
has been openly stated in these callous words which appear on page 15 of 2 
printed brochure written and distributed by BMI to its members: 

“The public selects its favorites from the music which it hears and does not 
miss what it does not hear.” 

The 3,000 songwriters of works not owned by BMI want and are entitled to 
an equal chance to have their works heard by the public so that the public may 
choose what it likes. There must be freedom for music in America, not arbitrary 
control by a group which can dictate what the public is to hear. 

That is why those of us who write songs welcome this inquiry by Congress 
into the practices of the broadcasters. We hope it will result in eliminating 
this intolerable combination of forces which is handicapping and will eventually 
stifle the creative musical talents of America. 


STATEMENT BY Orro HarBAcH, DEAN OF AMERICAN LIBRETTISTS, AUTHOR OF “ROSE 
MAari£,” “THe CAT AND THE Fippie,” “DESERT Sona,” “ROBERTA,” AND MANY 
OrHrr SaHows. FORMER PRESIDENT or ASCAP 


I think I have been a lucky man. During the last 50 years I have collaborated 
with many of America’s greatest composers: Jerome Kern, Rudolf Friml, Vincent 
Youmans, Louis Hirsch, Sigmund Romberg. 

Some of the songs that were born of these collaborations were extremely 
popular when they were first presented, and a lot of them are still played and 
sung. 

A few years ago, when I first began to realize the enormity of the conspiracy 
launched against good music, it occurred to me that the greatest melodies of the 
past would never have had a chance to reach the public if they were written now 
instead of then. 

Would Smoke Gets In Your Eyes be allowed by the broadcasters to be heard 
instead 6f LBe-Bop-A-Lulu? Could Indian Love Call penetrate the airways which 
are flooded with Hound Dog? 

It is to me a shocking thing that the power of the broadcasters has been used 
to debase popular music. I fervently hope that this investigation by Congress 
will bring to light the great injury sustained not only by the writers of good 
songs, but by the public which is not allowed to hear them. 

The CuarrmMan. Now, Mr. Haverlin, we will be glad to hear your 
statement. 

State for the record your name, address, and the company you are 


connected with. 


TESTIMONY OF CARL HAVERLIN, PRESIDENT, BROADCAST MUSIC, 
INC., ACCOMPANIED BY MAX FREUND AND EDWARD M. CRAMER, 
OF THE FIRM OF ROSENMAN, GOLDMARK, COLIN & KAYE, NEW 


YORK 


Mr. Haveruin. My name is Carl Haverlin. My address is 589. Fifth 
Avenue. Iam president of Broadcast Music, Inc. 

Mr. Chairman, may I ask a question, sir, before my interrogation ? 

The CHatrMan. Yes. 

Mr. Havertry. I wonder if it would be in order for me to make a 
suggestion to this committee, which is based upon a question asked 
by Mr. Maletz of Mr. Adams, which he was unable to answer. I think 
T have an answer for Mr. Maletz. 

The question dealt with the number of network performances by 
licensing societies. 

The CHAIRMAN. Before you come to that, may we get the names of 
the gentlemen on your right ? 

Mr. Freunp. Max Freund: I am a member of the firm of Rosenman, 
Goldmark, Colin & Kaye. 
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The CuatrMan. You are counsel for BMI? 

Mr. Freunp. Yes, sir. 

The Cuairman. And the gentleman on your right? 

Mr. Freonp. Mr. Edward M. Cramer. 

Mr. Materz. Mr. Chairman, I think there were two questions that 
were asked of Mr. Lawrence and Mr. Adams that were unanswered. 
The first question, as I recall, was asked by the chairman and was this: 
How much do NBC and CBS pay to ASCAP by way of a licensing 
fee on an annual basis ? 

The chairman then asked whether Mr. Adams or Mr. Lawrence 
could submit the same information for the years 1946 to date. I take 
it the chairman would like similar information for each of the years 
from 1941 to date. 

Now, the question to which you are now addressing yourself, as I 
understand it, is this: What is the percentage of ASCAP songs that 
are played over the air waves as compared to the percentage of BMI 
songs ? 

I mention this in order to ascertain whether it is to the latter ques- 
tion that you are now addressing yourself. 

Mr. Haveruin. It is to the latter question. As to the prior ques- 
tion, sir—we will, of course, make available to the committee identical 
information as to our receipts from the network for the years in 
om and I regret that I do not have that in my memory nor, to 
the best of my knowledge, is it in the courtroom. We will have it 
made available. 

BMI subsequently supplied the information appearing at p. 4939, 
infra. 

The Cuarrman. That is perfectly all right. Now, do you want to 
answer the question at this time? 

Mr. Haverttin. Yes, sir. 

The CuarrMan. You may proceed. 

Mr. Haverty. I would like to suggest the following procedure to 
your committee. 

The Cuarrman. Could you speak a little louder, please ? 

Mr. Havertrn. I would like to suggest the following procedure for 
this committee. Regularly, Broadcast Music, Inc., is furnished by 
the networks, in accordance with our contracts with them, with music 
logs which clearly set forth the total performances by programs over 
those networks. It is my understanding, but not my knowledge, that 
exactly similar, indeed, duplicate logs, are furnished to the American 
Society of Composers, Authors, and Publishers. 

I remembered as I heard the testimony this morning that several 
years ago, as a matter of curiosity on my part, I had instructed a statis- 
tician whom we retain to make an analysis of such network logs for 
the purpose of 

The Cuarmay. Is it log, l-o-g? | 

Mr. Haverurn. Log, yes. It is a trade name given to a sheet of 
paper on which are marked titles of music, and I had asked that this 
analysis be drawn from these logs so that I might myself know what 
was the percentage of music whose performing rights we held and the 
percentage of the music whose performing rights were held by the 
American Society. 

The Cuarrman. What do you want us to do, get the logs from 
ASCAP? 
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Mr. Havertrn, Sir, I want to tell you a fact. I phoned to my office 
and got the percentages of that particular analysis, which I think you 
would like to hear, and then I will make the suggestion as to what I 
think you might do to bear out and find out whether these are true. 

In accordance with the information derived by the statistician, Mr. 
Sidney Wagner, an independent contractor, by the way, in the year 
1954, Sena upon a sample which was extracted by taking 1 week in 
each quarter for 28 days. The following facts appeared : 

Performances on networks, AM. The radio networks 

The Cuarrman. The radio? 

Mr. Haveriin. That is right, sir, as contra-distinct from television : 

ASCAP, 71.1 percent, BMI, 17.6 percent. 

All others, which includes public domain and what-have-you, 11.3. 

These same figures as to the television networks: In the same year, 
1954, 1 week in each one of the quarters, ASCAP, 78.6 percent; BMI, 
10.4 percent; all others, 11 percent, and by some statisticians’ method 
with which I am not familiar, he combined the two for the following 
overall figures: 

AM and TV, taken together: ASCAP, 72.7; BMI, 16.1; and all 
others would be the differential. My suggestion is this, that this 
committee should itself select any week or any month or any quarter 
or any year and instruct BMI to select the logs from its files to fit 
that period, to make marks thereon indicating the music performing 
rights we have, and make analysis and summary thereof; to ask the 
American Society to take the duplicate logs, which according to my 
understanding they have, to make similar marks, similar summaries, 
and similar analysis, and send them to you. 

It is my conviction that in whatever period you may select, you will 
find that this ratio of 3 to 1, 4 to 1, indeed, 5 or more to 1, will con- 
tinue, and then I think it will be clear to this committee, as it seems 
clear to me, that ASCAP, not being satisfied with this dominant ratio 
of 4 and 5 to 1, would indeed like to do away with our one perform- 
ance—— 

The CuHarrman. Would you be willing to let our staff go over your 
records ? 

Mr. Haver. Yes. 

The Cuatrman. In other words, counsel then will have an oppor- 
tunity to examine the records of BMI along the lines suggested by Mr. 
Haverlin, and I think in all fairness a similar request will be made of 
ASCAP. 

Mr. Matetz. In the sample that was made in 1954, was there a break- 
down as between popular numbers and, we will say, serious music? 
And in the popular music category was there a further breakdown ac- 
cording to the types of popular music that are played ? 

Mr. Haver.in. Sir, to the best of my knowledge, no; but I must say 
this is to the best of my knowledge and I would have to check the 
statistician. 

Mr. Quieter. Could I ask a question there ? 

Mr. Haverty. Yes, Mr. Quigley. 

Mr. Quieter. Would a review of these logs reveal at what. hour 
of the day or on what particular programs these songs were played ¢ 

Mr. Haver.in. Yes, sir; it is clearly indicated as to time of day and 
as to name of program, so that an entire reconstruction could be had 
of each of these logs fitting into the 24 hours or the 16 hours of the day. 





4999 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Mr. Quietry. So we not only have the total picture as far as the 
perc eritages, but we would be able to see from a study of these typical 
logs the peak hours, the peak popularity programs, that these num- 
bers were played on 

Mr. Haverurn. That is indeed so. 

The CHatrman. That is why I think it would be better if we have 
representatives of our staff go over your books in that regard. 

Mr. Havertrn. Very good, sir, 

The Coarrman. And arrangements can be made with your counsel. 

Mr. Marerz. Would you say, Mr. Haverlin, that-there is no break- 
down by eategories and that no analysis has ever been made of BMI 
popular songs that are played on a network as compared to ASCAP 
popular songs ¢ 

Mr. Haveruin. Sir, I cannot tell you that. 

Mr. Maerz. To carry this one step further, has a breakdown been 
made by BMI to show the number of times BMI rhythm and blues 
songs are played by the networks as compared to ASCAP rhythm 
and blues songs ¢ 

Mr. Havernrn. No, sir. 1 have had analyses made which: are not 
part of mv duties [indicating catalogs], but not in comparison with 
the American Society. That was the reason I stressed to the ecom- 
mittee that this analysis, which I remember, was for my good end at 
my request, because T was curious. 

‘Mr. Quicrry. One other question: Is that percentage on the ba: 
of time consumed, or is it on the basis of numbers played 4 

Mr. Haverern. Titles played, sir. 

Mr. Quietey. Titles played. 

Mr. Havertin. Tt might be presumed that all titles, regardless of 
which catalog their performances fall in, are approximately the same 
lenoth—approximately the same. 

Mr. Prerce. Let me just ask you a couple more questions on that, Mr. 
Haverlin: 

Are the names of those songs registered on those logs ? 

Mr. Haverrtin. They are. 

Mr. Prerce. Is there any breakdown between the old standard songs 
such as Stardust and Tenderly and other ASCAP songs that have been 
famous for years, as opposed to the new hit songs that are coming 
along today ? 

Mr. Haverty. Would you clarify vour question for me, Mr. Pierce ? 
Are you addressing yourself to the analysis that I asked our statis- 
tician to make? 

Mr. Prercr. That is correct. 

Mr. Haverurin. As far as I know, this is eke a quantitative study. 
I doubt if there was any qualitative aspects. I did not ask for it. 
It may be that the young man did make it qualitatively. 

Mr. Prerce. That would be rather important, would it not, since 
BMI only started in 1939 ? 

Mr. Havertin. It would be important and you make a good point. 

May I ask one other question prior to the interrogation starting? 
I trust I am not out of order. I had not intended to make a statement 
here, but I noticed a statement was read this morning. I wonder if I 
might ocuppy the time of this committee for 5 minutes? I doubt if it 
will take that long. 
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The CnharrmMan. You certainly have the right. You can read 
statement. 

Mr. Haverur. Thank you, sir. I thought it might be clarifying 
because I think this answers some of the questions that were asked 
that were left hanging in the air, to my knowledge. If I read too 
quickly for anyone yand not loud enough, will they kindly tell me? 

A group of songwriters, including one of the witnesses who appeared here this 
morning, are plaintiffs in or otherwise identified with a private law suit against 
Broadeast Music, Inc., in this very courthouse, and the charges that they have 
made have been repeatedly over the past 15 years in one form or another. 

Mr. Keatrne. You mean this is a suit now pending ! 

Mr. Haverrin. There is, sir. 

Mr. Krartne. Which one of the witnesses is a plaintiff in that suit? 

Mr. Haveriin. Mr, Lawrence. 

Mr. Keatrinc. Along with other songwriters ¢ 

Mr. Havertrx. With 32 other songwriters he is a plaintiff in a 
suit against us in this Federal Court. 

Mr. Keattne. And when was that suit started ? 

Mr. Freunp. It was started in November 1953. 

Mr. Krartnc. And it has not yet come to trial? 

Mr. Haverurn. It is in pretrial, if I may answer asa layman. The 
examinations are proceeding. 

Mr. Keatrxe. Mr. Chairman, in our established procedure, we want 
to be careful not to prejudice the rights of any of the parties im this 
hearing. 

The Cuarawan. That is right. 

is Mr. Adams a plaintiff in that suit ? 

iv. Tfavertin. Mr. Adams is not a plaintiff, sir. Mr. Adams 1s, 
however, a member of the steering committee of the lawsuit to which 
I refer. 

The Cuatrman. What do you mean by a steering committee of the 
lawsuit ¢ 

Mr. Frevunp. May I answer that? I think I know about that. 
= ere is an organization known as the Songwriters of America. It 

an organization which held a press conference this afternoon. That 
organization, [ understand from what I have been told, has about 800 
members of ASCAP who are contributing to the financial support of 
this suit. Among those 800 there were selected a small group of indi- 
viduals who act as a steering committee. ‘That steering committee 
selected the 33 plaintiffs who were named as plaintiffs in the lawsuit. 
As we understand it, Mr. Adams, who at the time occupied the post 
of president of ASCAP, was a member of that steering committee. 

Mr. Haveriin. May I proceed ? 

ASCAP, in 1952, made substantially the same charges to the Department of 
Justice—— 

The Cuamman. A little louder, please. 

Mr. Havertin. I am sorry, sir. 

ASCAP, in 1952, made substantially the same charges to the Department of 
Justice which, after a thorough investigation, decided to take no action. 

We hope to dispose of these charges, once and for all, in the proper furnm, 
the lawsuit, which is now pending, when it comes to trial. 

Mr. Keatina. Is this a suit for damages, for an injunction, or what ? 

Mr. Haverury. I will ask my counsel to characterize the suit for 
you. 
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Mr. Frevunp. The action requests $150 million in damages and for 
an injunction and for the disposal of the stock which is held by certain 
broadcasters of Broadcast Music, Inc. It is a request for relief. 

The CuarrmaNn. Is it under the antitrust law ? 

Mr. Freunp. Antitrust law. 

Mr. Keating. Seeking treble damages? 

Mr. Freunp. Treble damages as of November 5, 1953. It is for 
$150 million. 

Mr. Havertin (reading) : 

To the names of the gentlemen I have given you this morning and their 
identity with this suit, I should like to point out that Mr. Schulman is the 
attorney for the 33 plaintiffs. The objective of the suit seems to be to eliminate 
BMI from effective competition with ASCAP. 

Here are the facts of the situation: 

Hight years ago ASCAP was found by a Federal court to be a monopoly in 
violation of the antitrust laws—even though BMI had been in operation in its 
present form for almost a decade. The relative position of ASCAP and BMI 
has not changed in any material respect since ASCAP was found to be a 
monopoly. 

The figures I gave you are from 1954. 

The Cuamman. I might say at this point, a suggestion was made to 
have Mr. Schulman testify, but when ¥ heard that he was counsel for 
the plaintiffs in that particular suit, I said, “No, it would be most 
indelicate for him to testify,” so we negated that idea. Therefore, with 
equal grace, if I may put it that way, we refuse to have any counsel 
testify on the other side. 

Mr. Havertry. Mr. Freund will not testify, sir, except to answer 
such questions as you may instruct. 

Mr. Keratine. Mr. Schulman did that. He answered the same 
questions. 

The Cuatrman. That is all right. 

Mr. Haveruin. I have given you the specific percentages; let me 
state them in approximation. 

Approximately 85 percent of the performance on television and over 75 percent 
Cee on radio today are of compositions licensed exclusively by 

The Cuairman. That, of course, is subject to our check. 

Mr. Havertrn. And subject, of course, to my statistician’s infor- 
mation, which may be erroneous. We all may make some mistakes, 
but not substantially here. 

ASCAP today collects revenues of some $22 million per year. Its revenues 
from broadcasting have increased from about $4 million in 1941 to more than 
$18 million in 1955. BMI’s revenues are only about one-third of ASCAP’s. 

We will give you specific figures. 

The CuarrmMan. May I ask you be specific? 

Mr. Keratine. This is a peculiar situation, Mr. Haverlin. Every- 
body claims he does not do any business. Usually you are bragging 
about the amount of business you do and ASCAP comes in and says 
that you have got all the business, and you come in and say they have 
it all. 

Mr. Havertin. There is no inference such as that to be read into 
mine. I am perfectly satisfied with the apericeen of our percen- 
tage to the revenues of the industry, of the broadcasting stations and 
all other which produce this amount of money. I say this in no 
complaint. I say this factually. I have no complaints to make. 
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BMI’s revenues are only about one-third of ASCAP’s. In 1952 ASCAP itself 
announced in public print that ASCAP composers and authors had written “9 out 
of 10 of the top tunes over the past 10 years.” 

Mr. Quietey. When was that made? 

Mr. Havertin. 1952. 

Mr. Quieter. 1952? 

Mr. Haveriin. 1952, sir. And this, mind you, some 11 years after 
this ridiculous alleged conspiracy was said to have started. 

Mr. Keatine. What is the situation this week on the Hit Parade 
of the top 10 tunes? 

Mr. Sibes I can answer that question which the gentleman 
testifying before had listened to and evaded. We had 3; they had 4. 
The 2 Lucky Strike extras were ASCAP’s; 4 and 2 are 6—6 tunes. 

Mr. Quieter. How about the the top one 

Mr. Haveruin. The top was Canadian Sunset, ours. I forget the 
rest of the rankings. Anyway, we had three. 

Mr. Keating. You had 3 and they had 4, and then the 2 Lucky 
Strike extras were both ASCAP’s? 

Mr. Haveruin. You are familiar with the program ? 

Mr. Keatine. Yes. I do not know as much about this as my col- 
leagues here, but I know more about music. 

Mr. Havertin. Counsel gives me the ad in which that statement 
was made, if you wish to accept it. We will give it to you. 

The Carman. We will be glad to accept it. 

(The document referred to appears at p. 4226.) 

The CHarrmMan. We will be happy to receive anything that you 
place in the record. 

Mr. Materz. Mr. Chairman. Mr. Haverlin 

Mr. Havertrn. May I go on? 

Mr. Materz. Just to clarify something you have just mentioned. 
You indicated that ASCAP’s revenues from the networks is now 
greater than it was, I think, in 1941, am I correct? 

Mr. Havertin. May I clarify? I did not indicate here that this 
revenue was from networks only. 

Mr. Matetz. From broadcasting? 

Mr. Haveruin. From broadcasting only the amount is $18 million 
as compared with $4 million in 1941. 

Mr. Maerz. Let’s compare the 2 years 1941 and 1955. What license 
fee are the networks now paying to ASCAP as compared to the li- 
censing fee the networks paid ASCAP in 1940? Can you answer that 
question ? 

Mr. Havertin. For me to answer that would be for me to invade a 
field in which I am an amateur, and that is ASCAP’s licensing per- 
centages. I can answer specifically as to my own, and I can guess at 
theirs, if you wish me to do that. 

Mr. Materz. Would you do that, sir? 

The Cuamman. Of course, 1941 was—— 

Mr. Haveriin. I must also now ask you, Mr. Maletz, what month do 
you refer to in the year of 1941? 

Mr. Materz. IT meant the year 1940. I said 1941. 

Mr. Haverurn. 1940,did yousay? LIamsorry. 

Mr. Materz. ‘Yes, 1940. 

Mr. Havertin. In 1940, I won’t even try to guess. 

Mr. Materz. Mr. Freund, can you answer that question ? 
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Mr. Freunp. Mr. Maletz, without having the figures before me I 
hesitate to answer. I think we can ascertain those figures if you wish. 

Mr. Pierce. Wasn’t it approximately 5 percent at that time? 

Mr. Havertry. I would not think so, Mr. Pierce. 

Mr. Pierce. Well, I would like to quote from a pamphlet entitled 
“Your Stake in BMI,” written by Mr. Carl Haverlin, page 5, and he 
said, in part that: “ASCAP alone had the old 5 percent contract.” 

Mr. Haverurn. Mr. Pierce, that was a term which I used there to 
characterize a contract, but it did not specifically refer to the point in 
question asked me in regard to the payments of the networks or their 
percentages, which I am not familiar with. 
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Mr. Prerce. What about broadcasting ? 

Mr. Havertin. The broadcasters—this is beyond my actual know!- 
edge—as to broadcasting stations, sir, to answer your question, the 
thing that I there spoke. about was the 5 percent contract which. ex- 
isted between the American Society and the broadcasting stations of 
the United States as contradistinguished from networks. s sir. 

Mr. Freunp. May I help you, Mr. Pierce? 

Mr. Pierce. Yes. 

Mr. Frevnp. I think in 1940 there were no network licenses. 

Mr. Pierce. All right. Well, the license fee charged broadcasters 
wis about 5 percent at that time? 

Mr. Haverirn. It was 5 percent, to the best of my memory. 

Mr. Preece. Now, ASCAP asked for 7.5 percent ? 

Mr. Haverty. That is my memory. 

Mr. Pierce. What did they end up with in 1941 or 1942, when the 
battle between ASCAP and radio was finally settled? 

Mr. Havertr. I dislike to answer percentages of another company, 
but T will attempt, if you will, to say from my memory they wound 
up with a figure of 2.75. 

Mr. Pierce. So they went down about half? 

Mr. Haverrrn. But they did not go down, because the networks had 
not had to pay anything to ASC AP. as my ¢ -ounsel has just pointed out 
to von, so they went up instead of going down. 

Mr. Martz. Excuse me, Mr. Haverlin. 

Mr. Freund, isn’t your firm counsel for the Columbia Broadcasting 
System ? 

Mr. Freunp. It is. 

Mr. Matrrz. Will you tell the committee what percentage license 
fee is paid by CBS to ASCAP? 

Mr. Freunp. I don’t know. I will supply you with that informa- 
fron. 

(The mformation referred to is at p. 4939.) 

Mr. Maerz. I show you an exhibit placed in the records of the Pot- 
ter subcommittee back in 1954, and I will ask you if this is a true 
and accurate copy of CBS’ standard form television station affiliation 
contract [handing document to Mr. Freund]? 

Mr. Freunp. Mr. Maletz, I am not familiar with all these contracts. 
They have various counsel who handle these contracts. I personally 
have never seen the contract. 

Mr. ‘Matetz. According to this, Mr. Freund, the license fee paid 
by the Columbia Broadeasting System to ASCAP is 3.025 percent ? 

Mr. Frecnp. I don’t know who made that statement. If it was an 
officer of CBS, then I think the statement is true, because I have no 
knowledge one way or the other. 

Mr. Matetz. I see. 

Mr. Havertin. Mr. Chairman, may I continue? 

Mr. Pierce. May I just ask you another question? 

Mr. Haverrtn. Yes. 

Mr. Prerce. I want to ask another question: I cannot quite un- 
derstand how 5 percent is bigger than 2.5 percent. Will you explain 
that to me? 

Mr. Haveriix. Will vou restate your question 

Mr. Prerer. You jnst told me that the ASCAP got a much bigger 
percentage because they went from 5 to 2.5 percent with broadcasters. 
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Mr. Haverutin. I must have misled you, sir. The point was—I 
thought the question had been what they, ASCAP, were paid in regard 
to the network fees. Counsel had just told us annie that I had 
not remembered, that, in the year 1940, which was under question, 
since there was no contract between the networks and the American 
Society, there could have been no payment. Now, we are talking about 
the 5 percent, which did relate to stations, and then I was asked a 
question, did I remember what the percentage was when the “war,” if 
you care to so characterize it, was over, and I said from the best of 
my memory, and not being an expert in ASCAP’s licensing material, 
I thought it was 2.75. 

I did not compare or relate the 2.75 to 5 as a cut to the networks. 
I merely said ASCAP got more money than they did before it had any 
network contracts. 

Mr. Prerce. Before it had any, because it had none ? 

Mr. Havertin. Yes, sir; exactly. 

Mr. Pierce. It was off the air, then ? 

Mr. Haveruin. We are talking of 1940, Mr. Pierce. This was not 
the year that music was off the air at any time. 

Mr. Freunp. Mr. Pierce, I think I can explain what you have in 
mind. The 5 percent is applied to a figure, a gross figure, which was 
the gross receipts of the broadcasters. It is conceivable that the gross 
receipts of the broadcasters of 1940 were much less, and I know they 
were much less, at least from the trade papers, than it was in 1955, 
so it is quite apparent that you could have a smaller percentage applied 
to a larger gross and come out with a larger sum, $18 million, than 
was true in 1940, when you had a larger percentage, perhaps—lI don’t 
know the facts—applied toa smaller percentage. 

Mr. Pierce. I agree to that, but the percentage was lower / 

Mr. Freunp. There was no percentage received from networks for 
network licensing. 

Mr. Pierce. Let’s speak of broadcasting. 

Mr. Haver. I have answered that, sir. 

Broadcasting, sir—I want to restate this because I want to be 
clear—broadcasting stations which had had a 5-percent tax when the 
“war” was over, I think was your phrase, had a contract with ASCAP 
which contained a figure of 2.25, if my fading memory retains it, 
which was a reduction from the 5 percent; yes, sir. 

Mr. Pierce. All right. 

Mr. Mauterz. Now one further point, Mr. Freund, and then I am 
through. 

According to this standard-form contract which is found at page 
988 of the hearings before the Potter subcommittee of the Senate Inter- 
state Commerce Cascanition, CBS agreed to pay ASC AP 3,025 percent. 
Then the standard-form contract states further : 
but such current ASCAP percentage may be reduced by as much as 0.525 during 
each calendar year for the term hereof. 

Are you familiar with that? 

Mr. Freunp. Broadly familiar. Just to aid the committee may I 
go back to the question and state that the possibility in stating this 
percentage, this 3.025, they have added together, as a possibility, the 
2.75 plus some arrived-at percentage for a sustaining fee which they 
also charged, and it may be the gross figures, sir, and if you will 
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investigate the ASCAP contract, copy of which you can easily get, you 
will see therein deductions allowed by the American Society, which 
may be applied to that gross figure, and thus bring about a less figure. 
Again, I am not sure. 

Mr. Materz. The point is, though, that even though ASCAP’s net 
revenues from arcukeanbeel increased considerably, as compared to 
1940, it is entirely possible is it not, that ASCAP’s percentage license 
fee from broadcasters has been reduced very considerably ? 

Mr. Frevunp. I want to tell you one thing—— 

The CHairman. Just a minute. Let the witness answer. 

Mr. Haverty. I think our basic confusion here comes over the fact 
that there was a period presumed to be prior to 1941 when there was no 
contract between ASCAP and 

Mr. Materz. Let’s go back to 1939. There was a contract then. 

Mr. Havertrn. I understand, sir, there was no contract. 

Mr. Materz. Was there one in 19384 

Mr. Haverrin. I understand there was no contract then, sir, and 
what we are talking about is relating some money evidently to no 
money, and I am trying to reflect what I heard. 

The Cuatrman. Mr. Maletz, repeat your question. I think it was a 
perfectly clear question and should have an answer. 

Mr. Materz. Will you read the question, please ? 

(The question referred to was read by the reporter.) 

Mr. Haverrin. Sir, I didn’t understand that question, but it is an 
area in which I am not expert, and I think I could mislead you. These 
are facts of another company and I am afraid I should not attempt to 
answer this. I previously apologized for my attempt. 

The CHamman. No apology is necessary. Your answer is satis- 
factory. 

Mr. Harkins. To clarify the contract arrangements in 1941-42, is 
this accurate: In 1940 a 5-percent fee was paid to ASCAP by the indi- 
vidual broadcasters? Is that correct? 

Mr. Havertrn. That is my understanding, sir. 

Mr. Harxtns. And in 1940 there was no network contract? 

Mr. Havertin. That is my understanding, sir. 

Mr. Harkins. Now, I take it that that 5-percent fee was paid by 
every broadeaster who had a license with ASCAP;; is that right? 

Mr. Havertry. I do not think that entirely right, sir. 

Mr. Harxrns. In what way is it inaccurate? 

Mr. Havertin. In my memory—this is a long time ago—I seem to 
remember that there was a class of stations that had some differential 
as to that 5 percent. 

Mr. Harxrns. A class of stations? 

Mr. Haverty. Yes, sir. 

Mr. Harxrns. But there was no network contract? 

Mr. Haverty. To the best of my knowledge there was no network 
contract. 

Mr. Harkins. Now, in 1942, after the war or other conflict, there 
was a 2.75-percent fee paid by the networks ? 

Mr. Havertin. That is my understanding, sir. 

Mr. Harxtns. Now, these fees paid by the networks would cover the 
same stations or a great number of the same stations that were for- 
merly covered by the 5 percent individual contracts; is that not right? 
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Mr. Havertin. Some of the stations previously covered by indi- 
vidual contracts were affiliated with some of the national networks; 
yes, sir. 

Mr. Harkins. Would the total number of stations be more or less 
in 1942 than it was in 1940? 

Mr. Haveruin. I believe there were more. 

Mr. Harkins. There would be more stations in 1942 ! 

Mr. Haverurn,. Yes, sir. 

Mr. Harkins. Still the license fee for more stations in 1942 hal been 
reduced from 5 to 2.75 percent ; isn’t that right / 

Mr. Haverty. There are twocontracts. One was with the networks 
and I characterize it as the 2.75. There is also a contract between the 
society, I understand, and an individual station which calls for a per- 
centage lower, or 2.25 for them. There are 2 contracts, 1 with the net- 
works, 1 with the stations. 

Mr. Harkins. Then the situation is this, is it not: That in 1940, 
ASCAP had a series of contracts calling for a 5-percent fee and in 
1942 it had a contract calling for a 2.75-percent fee covering more sta- 
tions than were covered in 1940; is that right ? 

Mr. Havertr. Approximately right. 

Mr. Harxrns. That is all. 

Mr. Haveruin. I think it is a matter of record. I am sorry to 
struggle here. I wish I could be exact with you. 

Mr. Pierce. That isall right. We will ask the ASCAP representa- 
tives and perhaps they can clarify it. 

Mr. Haveruin. Now may I proceed with this brief statement 4 

Mr. Pierce. All right. 

Mr, Haveruin. The whole basis for all of these old charges dis- 
appears with any examination of the actual practices in the broad- 
casting industry. 

The networks, which own less than 20 percent. of the stock of BMI, 
use a smaller percentage of BMI-licensed music than the thousands of 
independent stations which are not BMI stockholders and are not 
affiliated with networks. 

The Cuairman. At that point you say that the broadcasting chains 
own 20 percent of the stock of BMI? 

Mr. Haveruiy. I approximated it, sir, in this statement, to less than 
20. Ithink itis 18 and a fraction. 

The CuatrmMan. Who owns the balance ? 

Mr. Haveruin. Independent radio stations throughout the United 
States ; some six hundred of them. 

The Cuarrman. Are those stations affiliated with the chains? 

Mr. Havertin. Some are and some are not. 

The CHairman. How many are affiliated and how many are not 
affiliated ? 

Mr. Haverun. I would have no way of knowing that at this moment. 

The CHamman. Would the majority of them be affiliated with 
chains ? 

Mr. Haveruin. It would be impossible for me to say. I can ascer- 
tain it for the committee. 

The Crarmman. I think it w ould be well for you to supply that for 
the record. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4231 


Mr. Havertin. We have made a note of that, and we will furnish 
it to you. 

(The information referred to is at pp. 4940 and 4950.) 

The Cuatrman. In addition to television stations or radio stations, 
and in addition to the chains, are there any other stockholders ! 

Mr. Haveriin. No, sir. 

Mr. Freunp. May I clarify something that Mr. Celler said? I think 
you are under the impression that TV stations own stock in BML. 
There are no TV stations which own steck in BMI. 

When BMI was formed in 1940, the stock was purchased by radio 
stations only. The fact is, however, that there are some radio stations 
which I understand are under common ownership with some television 
stations, but the stock was purchased in the name of a radio station. 
It is the radio station which owns the stock, and I just wanted to cor- 
rect any misapprehension. 

The Cuamman. Mr. Haverlin has stated that the stations own less 
than 20 percent, about 18 percent of the stock. 

Mr. Haveriry. Mr. Chairman, may I elaborate upon that? It is 
quite correct that the stock was issued in the name of the call letters 
of the station. Some of the networks owned some stations. 

The Cuarrman. Let’s be factual, now. Columbia owns about seven 
stations, does it not? 

Mr. Haverur. Seven. 

The Cuarrman. And National owns how many ? 

Mr. Haverty. I don’t know. 

The Cuarrman. ABC owns how many? 

Mr. Havertin. Iam not sure, sir. It is not anything that is present 
in my memory, but whatever number of stations the networks as then 
constituted did ow n, to the best of my memory they did purchase 
stock under the same terms and conditions as did all of the other sta- 
tions to whom the stock was offered, and therefore when I said care- 
lessly before, it’s owned by the networks, perhaps I should have been 
more accurate and said the stock was owned by radio stations, which 
in turn are owned by the networks. 

Mr. Kearrne. In other words, that 18 or 20 percent includes the 
stock owned by wholly owned stations ¢ 

Mr. HAVERLIN. That: is.correct. 

The Cuarman. Now in addition we are going to have supplied for 
us the stock that is owned by stations affiliated with chains. 

Mr. Havertin. You have asked for that and it will be furnished to 
you. 

Mr. Keatrne. Now the chains themselves, the entities, CBS or 
NBC, do not directly own stock in BMI? 

Mr. Haverty. It would be difficult for me, a layman, to be com- 
pletely accurate in my answer, but as a practical man I would say the 
answer to your question is “No; as entities they do not own it directly.” 

The Cuatrrman. Why do you make those qualifications ? You are 
president of the outfit. Do you not know who owns its stock? 

Mr. Havertrn. I am trying to interpret as a layman the complexi- 
ties of ownership of such properties, and I wish you to know when 
I am not sure when you ask me a question I am trying to be honest. 

Mr. Kratinc. Weil, Columbia Bro: adcasting System, Inc., or Na- 
tional Broadcasting Co. are corporate entities. 

Mr. Haveruin. Yes, sir. 
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Mr. Keatine. Are they stockholders in Broadcast Music, Inc. ? 

Mr. Haverty. The stations which they own are. 

Mr. Keating. Iknowthat. Are the corporations themselves ? 

Mr. Havertin. No shares of stock exist in our stockbook made out, 
to the best of my memory, to the corporation as an entity; only to the 
radio stations. 

The Cuarrman. Is there any stockholder listed in your books that 
holds stock for the Columbia Broadcasting System or the National 
Broadcasting Co. or American Broadcasting Co. ? 

Mr. Havertrn. I do not believe so. I think, as I stated before, the 
stock is issued directly to the call letters imprinted upon the face of 
the stock certificate. 

Mr. Keratine. And when you use the 18- or 20-percent figure, you 
meant that that was the proportion of your stock which was owned by 
wholly owned station subsidiaries of the broadcasting chains ? 

Mr. Havertin. More clearly stated; yes, sir. 

The Cuarrman. That does not tell much of the story, because I am 
not so naive as to think that if the affiliated radio station owns stock 
that they are not in some degree controlled by the chain broad- 
casting companies. 

Mr. Keatine. Well, he is to supply to us the number of the 600 
other stations which are affiliated with one of the networks. 

Mr. Haveriin. With all of the networks, with such of the networks 
as they may be affiliated with, and those not affiliated with any who 
own stock. 

Mr. Keating. That is the information you are going to furnish? 

Mr. Haverurn. That will be furnished to you, sir. 

The Cuarrman. As soon as possible. 

Mr. Haverirn. BMI does not own the music, the performing rights 
of which it licenses. This music is owned by several thousand inde- 
pendent publishers—small-business men, by the way, if 1 may say 
so—and writers. 

Even if broadcasters wanted to favor BMI songs, they could not. 
Music on the air is selected by such artists as Milton Berle, Count 
Basie, Eddie Cantor 

The Cuarrman. Not Milton Berle. He is in cold storage, is he not? 
[ Laughter. ] 

Mr. Havertin. Well, wherever he is, sir. These names I am read- 
ing are ASCAP members, in hot or cold storage. Nat King Cole, 
Jimmy Dorsey, Duke Ellington, Jackie Gleason, Benny Goodman, 
Frank Sinatra, Lawrence Welk, Steve Allen, Bing Crosby, Peggy 
Lee, Liberace, Tony Martin, J ohnny Ray, Artie Shaw, Vincent 
Lopez, Fred Waring, and I could go on, and each and every one of 
these is a member of ASCAP. 

Mr. Keatine. Are they all members of ASCAP? 

Mr. Havertin. They are members of ASCAP. This is only a par- 
tial list. I tried to make it a brief statement. 

Mr. Keatine. And so they select the songs that they are going to 
sing or play ? 

Mr. Havertin. To the best of my knowledge, no human being could 
possibly select a piece of music for any one of these outstanding and 
individual stars whose names I have read to you. 

The CHarrman. Did you hear the testimony this morning con- 
cerning Frank Sinatra’s selections? 
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Mr. Haveruin. I heard very vaguely, Mr. Chairman. I was sitting 
over there and the acoustics were bad, and some of the testimony was 
less than complete. Could it be repeated to me? 

The CuarrMan. Well, I thought you heard it. 

Mr. Haveruiin. Not well enough to comment on it. 

Mr. Quieter. Wasn’t that standard knowledge in the trade? 

Mr. Haverurn. Yes, sir; I think it is. These are stars in the full 
meaning of the word. 

The CHarmman. You said that BMI is connected with, in some 
way, several thousand music publishers. 

Mr. Haver. Yes, sir. 

The Cuarman. Will you give the exact number, if you can? 

Mr. Haver.in. I cannot, but I can easily have the publisher rela- 
tions department total the exact number of contracts existing between 
us and short-term contracts, sir—I think none runs longer than 5 years, 
and give you such a tabulation when it is prepared. 

(The information referred to is at p. 4942.) 

The CuHarrman. Where are these several thousand publishing com- 
panies located ? 

Mr. Haverurn. They are located in all of the 48 States, from the 
Mexican border to the Canadian border, spread broadly as the heart 
of the country itself, and our writers are equally spread out. 

The Cuatrman. Do any of these publishing concerns operate 
abroad, outside the United States? 

Mr. Haveruin. Several, according to hearsay. The continuation 
of the statement, Mr. Chairman, which has not far to go: 


Music is selected by such artists as Perry Como, Eddie Fisher, and Dinah 
Shore. 

The CuarrmMan. Excuse me, Mr. Haverlin. We had testimony this 
morning that BMI has organized a number of these publishing com- 
panies. Did you hear the testimony along those lines ¢ 

Mr. Havertin. I heard some testimony to that effect. 

The CuatrMAan. Does BMI own any publishing company outright? 

Mr. Havertin. One. 

The Cuarman. What one is that? 

Mr. Haveriin. BMI. 

The Cuarrman. It does not own any other? 

Mr. Haveruin. It is a company known as BMI, or Broadcast Music, 
Ine. 

The Cuarrman. Is that separate and distinct from Broadcast Music, 
Inc. ? 

Mr. Havertin. Yes, sir. It is a part of our company. 

The Cuamman. Well, it is a separate corporate entity ? 

Mr. Haveriry. No, sir. 

The CHarrman. What is it? 

Mr. Haveruin. It is a department of Broadcast Music, Inc. 

The Cuarrman. Like a department ? 

Mr. Haveriin. Like a department. 

The Cuarrman. And that department publishes music ? 

Mr. Haveruin. Yes, sir; and it is a small publisher, to be factual, 
and I could give you any statistical facts that you want as to its total 
rae and in most years total losses. It probably ranks 12th 
in the hierarchy of our own publishers—when I say our own, I mean 
those affiliated with us. 
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We also have a company known as Associated Music Publishers, 
which we own outright. This is a company which publishes music 
of what we hope to call concert music, but is generally called serious 
music, a term I hate. -The standard or the classic, in other words, but 
it is a concert type, concertos and sonatas and violin solos and that 
sort of stuff, which in its way is a counterpart to the BMI aerial 
publishers. Full details will be given you on that, if you wis 

The CHatrmMan. I would be glad to have it. 

Mr. Haverran. I think I said that: 


The music was selected by such artists as Perry Como, Eddie Fisher, and 
Dinah Shore, who have interests in ASCAP publishing houses. Music is also 
selected by advertising agencies and sponsors and by thousands of other people, 
when we come to the selection of music. All of these people, including the 
thousands of disk jockeys that there are in the country, select music because 
they think it is the best music for their individual shows. 

Hundreds of broadcasting stations throughout the country agreed in 1939 to 
finance a competitive organization to help meet the admitted monopolistic control 
by ASCAP of the music-licensing field, and thus opened the door to the host of 
talented composers whose music was not being heard. 

At the time BMI was formed, ASCAP would not admit any writer unless he 
had had five songs published by a leading publisher. 


The Cuarrman. Hold it a minute. How many directors are there 
in Broadeast Music, Inc. ? 

Mr. Haverurn. Fourteen. 

The Cuarrman. And do you know the names of them ? 

Mr. Haveruiy. I do. 

The CuarrMan. Can you gave them to us? 

Mr. Havertryx. Would you keep track as I go, Mr. Freund ? 

Mr. Herbert Hollister, of Boulder, Colo. 

The Cuarrman. With what station is he affiliated ? 

Mr. Havertin. KBOL. 

The Cuatrman. Is that an affiliated station ? 

Mr. Haveruin. I don’t know. 

The Cuarrman. Will you find out for us? 

Mr. Havertrn. John Elmer, WBCM, Baltimore. I believe it to 
be an affiliated station. 

Leonard Reinsch, WSB, Atlanta. I know that to be an affiliated 
station. 

Mr. Keatina. He is a Democratic financial guy or something. He 
ran the Democratic convention. 

The Cuarrman. Waitaminute. You will find they play both sides 
of the street. [Laughter.] 

Mr. Havertin. Mr. Harold J. Ryan, of the Storer Broadcasting Co. 

The Cuarman. Is that an affiliated station ? 

Mr. Haverttn. They have several stations, and some, if not all, are 
affiliated. Again I am not sure of these; knowledge of affiliations or 
nonafliiations are foreign to my normal duties. I know it only by 
cnance, 

The CHarrman. That is very important. We should like to have 
that information. 

(The information referred to is at pp. 4940 and 4950.) 

Mr. Haveriin. We will establish all of these, sir. 

Mr. Kratrxc. You mean as president of this company you do not 
know whether they are affiliated or other stations? 
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Mr. Havertin. I happen to know that WSB was so, because I was 
invited to go there in the distinguished company of press and so forth, 
to the opening of their big studios, and I happen to know that. 

The Cuarrman. You have given us four directors. Now give us 
the balance. 

Mr. Havertin. Mr. Ernest Lee Jahneke, vice president of the 
American Broadcasting Co. 

The Cuarrman. He is certainly affiliated ¢ 

Mr. Haverirn. Yes, sir. 

Mr. Herbert Akerberg, of CBS, vice president of CBS. 

Mr. William Hedges, a vice president of the National Broadcasting 
Co. 

Mr. William Reagan, of Mutual Broadcasting System. 

Mr. Sidney Kaye, and myself, representing management, and not 
connected with broadcasting stations. 

Mr. Joseph Bandino, of the Westinghouse Broadcasting Corp., some 
of whose stations are affiliated and some of whose are not. 

Mr. Keating. They own a large number of stations, quite a few 
stations ¢ 

Mr. Haverty. Mr. Richard Shafto—— 

Mr. Keatine. Would you answer my question, sir? 

Mr. Havertin. I didn’t hear you, sir. 

Mr. Kratine. Does Westinghouse Broadcasting Corp. own a num- 
ber of stations? 

Mr. Havertin. A number of stations, some of whom are affiliated, 
and I recently read in the trade press of a withdrawal from a network 
affiliation, the details of which I do not know. 

Mr. Keatine. Are they affiliated with more than one network? 

Mr. Havertrn. I don’t know. 

Mr. Richard Shafto, WIS, Columbia, 8S. C. 

We will dig up another 1 or2. There are 14. 

The CuairMan. Let us go on, you are doing pretty well. 

Mr. Pierce. What about the National Association of Radio & Tele- 
vision Broadcasters ’ 

The Cuatrman. Wait a minute, Mr. Pierce. You are doing pretty 
well. What is this last name from North Carolina ? 

Mr. Haverrin. Richard Shafto. 

The CuamMan. You are not certain whether this gentleman is or is 
not affiliated ? 

Mr. Havertin. I know his station is affiliated. 

The Cuamman. Allright,now. We have 12. 

Mr. Havertin. Paul W. Morency at W'TIC, Hartford, an affiliate 
of the National Broadcasting Co., to the best of my knowledge. Is 
that 14% 

Mr. Freunp. That is 13. 

The Cuatrman. Is Mr. Kaye associated with any network ? 

Mr. Havertrn. No, sir. 

Mr. Frevnp. He is a member of my firm, which is the firm that 
represents Columbia Broadcasting System. He is not an executive 
or otherwise associated. . 

The Cuatrman. He is counsel for the Columbia Broadcasting Co. ? 

Mr. — No, sir. Ralph Colin, one of my partners, is general 
counsel. 





4236 | MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Mr. Haveriin. Mr. Kaye is vice president of BMI, Inc., chairman 
of the board. 

Mr. Kratine. And he is a member of the law firm as counsel for 
CBS? 

Mr. Freunp. That is correct, sir. 

The CHatrmMan. As I make these tabulations, there is one director 
that you have forgotten about, and yourself, who is part of manage- 
ment. All the rest of the directors are affiliated in one form or an- 
other, except in instances like Westinghouse which has some stations 
that are affiliated and some that are not. Would you not draw the 
conclusion that the bulk of your directors are those who are connected 
or affiliated with the broadcasting chains? 

Mr. Haveruin. Well, it is a fact that whatever number of directors 
are connected with whatever number of stations actually are affiliated 
with networks, but I cannot go along with your inference that they 
are thereby connected with the broadcasting chains, sir. I just can- 
not do that. 

The Cuarrman. They are not connected, but they are affiliated with 
them. That issome sort of a connection. 

Mr. Haverty. I think I get your inference, but I cannot go along 
with it, sir. In my opinion, ‘when a man is elected to an office, whether 
it be a director or to the Congress, he ceases representing any special 
interest and becomes a servant of the whole cor poration—or do I get 
your inference wrong? 

The Cuamman. I do not agree with what you say at all. When a 
man becomes a director of a corporation, he has to see to it that the 
er goes from strength to strength, economically and finan- 
cially 

Mr. Haverwin. For the benefit of the whole, not in regard to a 
specific service to any such narrow segment, as I inferred from your 
question. I might have been wrong. 

The CHamman. Well, then, all ‘of these men are representing sta- 
tions that are directly connected with chains. Then you must con- 
template that these affiliated stations could lose a great deal of money 
if they were not. affiliated—it would probably mean the difference be- 
tween success and failure—we have had testimony to that effect. Why, 
of course they are going to figure the interest of their own stations in 
light of their affiliation with the chain. There is no question about it. 
I cannot see it otherwise. 

However, you and I differ on that, so go on with your statement. 

Mr. Haverty. Thank you, sir. 

I think I had just gotten through stating that at the time BMI was 
formed, ASCAP would not admit any writer unless he had had five 
songs published by a leading publisher. 

Mr. Keatinc. That was before the consent decree which ASCAP 
entered into, I think. Is that what you are referring to? 

Mr. Haverurn. I am not an expert on the variety of consent de- 
crees. I stick to my facts before we were formed. I do not know 
when this thing happened. 

Mr. Keatina. ASCAP entered into a consent decree at some time— 


maybe counsel can answer this better—and they have testified here 
that they do not exclude from membership anyone who has written a 
song and who has had it published, and had a minimum amount of 
appearances. 
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Now, what you are testifying about in regard to ASCAP, I take it, 
antedates the consent decree; is that right? 

Mr. Freunp. Congressman Keating, it is my belief—now I may 
be wrong—that this last statement that they will admit anybody who 
has published one song came into effect in 1950 when there was an 
amendment of the original decree, but I may be wrong. 

I also happen to know that there is some question about that. Mr. 
Finkelstein, who is general counsel of ASCAP, can answer much bet- 
ter than I. 

The CHarrman. He will be here tomorrow, and we will get that 
information. 

Mr. Frevunp. I don’t know what their rules and regulations are. 

The Cuatrman. I think a statement was made that under the de- 
cree publishers cannot be denied entrance into ASCAP, and with 
reference to songwriters there must be some degree of receptivity to 
their songs before they can become a member. Ee 

Mr. Frevunp. Mr. Finkelstein is in a much better position than I 
to tell you what those facts are. 

Mr. Havertin (reading) : 

Continuing with my statement, even the writers who got into the society were 
considered probationers for a long period of time, during which they received no 
money at all. Three-quarters of the limited number of songwriters who had suc- 
ceeded in being admitted to ASCAP at that time divided among themselves only 
1 percent of ASCAP’s total revenue. 

The result of BMI’s activities are something of which all America can be proud, 
in my opinion. The great fund of American music has been democratized and 
enriched. Many good and creative Americans, who for years deprived of a 
chance to be heard, have had the door of opportunity opened to them. Successful 
songs are now written, as I said before, not only by a small group in Tin Pan 
Alley, but by people in every walk of life in every part of our country. This has 
been, I propose, a healthy thing for the whole music industry. 

I mentioned our lawsuit a moment ago. There have already been about 20,000 
pages of testimony and 50,000 pages of exhibits in the private lawsuit brought by 
these 33 songwriters, in which these very same charges that we have heard 
today were made. In all of this mass of material, all of it given under oath, no 
concrete evidence of any kind has been produced of wrongdoing on BMI’s part. 

The ASCAP members who are plaintiffs in the suit seem to have realized that 
they cannot prove their case by courtroom procedures and evidence, which is 
subject to cross examination. 


I apologize for the length of my statement and for the broken way 
in which it was read. 

The Cuarrman. Well, the broken way was due to our questions, and 
that is perfectly all right. 

Did you hear the testimony this morning concerning one Mitch 
Miller, so-called A. and R. official of one of the broadcasting com- 
panies ? 

Mr. Haverirn. Some of it, sir. 

The CuatrMan. And if that testimony you heard were true, would 
you still state that BMI has democratized American music? 

Mr. Havertin. I think the testimony, from my limited knowledge, 
was not true. That is my belief. 

The CHarrMan. In what way was it untrue? 

Mr. Haveruin. It was not the way I heard it, as the old saying goes. 
For example, it was referred to again and again this morning as a 
CBS program. Studio One isan advertising program of the Westing- 
house Corp., not the broadcasting division. Selling merchandise has 
nothing to do with Westinghouse Broadcasting System. 
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The program was produced by an advertising agency and program- 
builder. It was not built within the Columbia Broadcasting System. 

I think the testimony was entirely wrong. 

The Cuamman. Is Mr. Miller an employee of the Columbia Broad- 
casting System / 

Mr. Haverurn. I think of their record corporation, sir. 

The Cuamrman. And would you say that he has something to do 
with the types of songs that are to be used, and the rendition of those 
songs / 

Mr. Haveruin. It is my understanding that is the function of an A. 
end R. man. I could point out to you that Mr. Miller, in this lawsuit 
to which I adverted, has already testified under oath, and part of his 
testimony relates to the statements made this morning. 

Counsel suggests that we furnish you Mr. Miller’s testimony, which 
is under oath, and will be better than any attempt on my part to recall. 

Mr. Maerz. With reference to Studio One, is it your position that 
the networks do not control the programs that are transmitted over 
the network facilities 4 

Mr. Haveruin. An answer to that question must, of course, be 
guarded, because I have only my work to do, and I am not entirely 
familiar with all the arrangements with the networks. 

But if 1 may, against a background of some 14 years with a radio 
station, state to you, sir—I was commercial man: iger of a radio station 
in Los Angeles, KFI, and a second one, KEC A. I knew then and 
1 remember well how dominant was the advertiser, how dominant 
was the star of the program, how dominant was the client, and many 
times the client’s wife, so that program directors who would urge that 
such-and-such be done would find their recommendations, such as they 
were, as to the choice of music or theme, or what you will, thwarted, 
sometimes not to the detriment of the program. I do not complain 
about these other influences, but I say, against the background of my 
own experience of many years, that it is not true that broadcasters 
program every single hour. 

Mr. Marerz. I did not address my inquiry to broadeasters. I ad 
dressed my inquiry to the networks, and I wanted to ask you this. 
Mr. Haverlin, whether in your opinion the networks controt 
programing. 

Mr. Haverty. Within certain limitations, indeed, they must con- 
trol the programing, that. is, as to, if you will, matters of obscenity, 
matters of the public taste, things of that sort, but the specific things 
to which we are here addressing ourselves, whether or not song A or 
song B.shall be put on 8 minutes after the opening or not is In my 
opinion not a funetion of the networks. 

In their own sustaining programs it is different. This is my pre- 
sumption, but I am not a network employee. 

Mr. Pierce. Now, BMI was organized in 1939; is that correct? 

Mr. Havervin. Yes, sir. 

Mr. Pierce. And is it true that only broadcasters can own stock in 
BMI? 

Mr. Haverurn. It is true. 

Mr. Prerce. What happens if a man sells a station, what happens 
to his BMI stock ¢ 

Mr. Haveruin. The general flow is that his stoek is assigned to the 
new owner of the station, the general pattern. 
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The CHarmrMan. Must he assign it? 

Mr. Haverurn. No; he must not. 

The CHatrmMan. Are there any former owners of stations that own 
stock in BMI? 

Mr. Haver.in. Who are not now owners of broadcasting stations / 

The Cuairman. Yes. 

Mr. Haverurn. There may be one case. 

The CHarrman. But in general ¢ 

Mr. Haveriin. There may be one case of, I think, 5 shares which 
seems to have haunted us for years, the missing 5 shares. 

The CuHamman. But in general the stock of BMI owned by a radio 
station goes with that station, and when the station is sold the stock 
is sold to the new owner ? 

Mr. Havertr. If the original owner wishes to. sell it, and if the 
purchaser of the station wishes to accept that along with other assets, 
it would be so transferred and we would make the transfer on our 
stock records. 

I think I pointed out before that we had some 690 stockholders, and 
I think you know there are some 4,000 stations. 

The Cuarrman. Did BMI ever pay dividends? 

Mr. Havernin. Never. It was our declared intention on our regis 
tration statement with the SEC that it was not the primary purpose 
or the purpose of this company to make profits. We have made 
some profits, but we have not declared dividends. 

The CaairMan. So it would be of no value to # station owner who 
has sold the station to hold the stock. 

Mr. Havertin. Not in that sense, sir. 

The CHairman. Go ahead, Mr. Pierce. 

Mr. Prerce. The plan at the time BMI was organized was for mem- 
bers of the broadcasting industry to contribute a total of $1,500,000 
to get BMI stock, was it not / 

Mr. Haveruin. I think that is not exactly, sir, what the plan was, 

Mr. Pierce. What was the plan? 

Mr. Havertix. My memory tells me that the yardstick selected was 
the payments by stations to the American Society for the year 1938, 
which was the last year of record. If I remember correctly, it was 
suggested and finally adopted that 50 percent of that amount be.con- 
sidered to be the combination first year’s license to BMI, and 20 per- 
cent of that amount to be put into stock. 

Under this plan, 73,000 shares were sold at $5 a share for some 
$375,000. The others, or 80 percent of that total amount, was the 
first year’s license fee, so I am not sure, sir, where you got your million 
and a half. 

Mr. Prerce. Allow me to read from page 28, January 1, 1940, edition 
of Broadcasting magazine. It states in part: 

Under the Broadcast Music plan, the minimum fund of $1,100,000 from stations 
exclusive of the $400,000 committed by NBC and CBS must be forthcoming by 
February 1. 

Do you agree with that article, or is that a misquote of your plan # 

Mr. Haveruin. It was not my plan, sir. 

Mr. Prerce. Well, the BMI plan. 

(Document handed to Mr. Haverlin. ) 

Mr. Havertin. Counsel merely asked me to look at the date. This 
is dated January 1, 1940. I did not come to work for BMI until 
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April of 1940. I do not think I can do more than to state to you that 
I was not even with the ship then. 

Mr. Prerce. You are not familiar with the history of BMI? 

Mr. Haver.in. Only in vague terms about that area. We can in- 
deed secure for you any of the information you wish, and counsel will 
make a note. 

Mr. Pierce. Will you supply that for the record ? 

Mr. Havertin. I will supply it for the record. 

Mr. Pierce. And also supply for the record the amount of money 
that NBC and CBS guaranteed in connection with this plan. 

(The information referred to is at p. 4942.) 

The Cuarmman. Did I understand you to say, Mr. Pierce, it was 
$400,000 ? 

Mr. Pierce. Yes, sir; that is what this article reflects, and I would 
like him to supply the facts for the record. 

Mr. Havertin. Now I ask, Mr. Pierce, if the guaranty of the net- 
works toward this plan is being mixed up with the testimony that I 
heard this morning with regard to the networks earmarking moneys 
so that our poor funds would allow us to get the Marks contract. 

Mr. Pierce. No, sir; it is right from this article. I thought you 
had read it. 

Mr. Haverutn. Well, I do not know. We will establish it and let 
you know. I donot think the networks guaranteed anything. 

Mr. Pierce. All right. 

Mr. Keattne. Did the networks put up the original money to get 
BMI started ? 

Mr. Havertin. No. 

The Cuarrman. Did they put up any money ? 

Mr. Havertrn. My memory again working, because I came after 
this particular date, they bought stock and paid money on the basis 
of the table I gave you a moment ago, and this money was banked, 
and from this money we paid some salaries, including my own. 

Mr. Keatrne. Who put up this million dollars for the Marks con- 
tract ? 

Mr. Haveruin. I don’t think anybody put it up, sir. If I am not 
mistaken our company—this goes back into history—fulfilled in every 
degree our contractual obligation with the Marks Co. Because we did 
not have very much money due to the reasons I have given you, it was 
required that somebody be a comaker and the networks mentioned 
seemed to have become our comakers. They were not called upon 
to pay, to the best of my knowledge. 

The Cuarmman. T me seemed to become your comakers? Did you 
say “seemed to become” ! 

Mr. Haveriin. Seemed to have become. 

The CuatrmMan. Well, did they ? 

Mr. Haverurn. I did not negotiate it; I was an employee there. I 
um speaking of those things that I remember. 

Mr. Keatina. Mr. Haverlin, you are president of the company. You 
show an unusual lack of knowledge about the affairs of this company. 

Mr. Havertin. At that time, sir, I was making $85 a week. This 
was many, many years ago when I was not president. 

Mr. Keatrne. That was a large transaction, a million-dollar trans- 
action. You must know 
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Mr. Havertrn. As an employee it is my memory, and I am trying 
to be careful with this committee, that they underwrote or were co- 
sponsor in the neighborhood of $200,000 a year for 4 years, but I do 
not think they were ever called upon to pay. That is all my memory 
brings up. 

Mr. Keatrine. Perhaps counsel could tell us. 

Mr. Freunp. The contract with E. B. Marks provided that Broad- 
cast Music, Inc., would pay, over a period I believe it was of 5 years, 
$200,000 per year. The networks were requested by the Marks Co. 
to guarantee those payments, it is my understanding. 

The Cuairman. That is the whole payment of a million dollars? 

Mr. Frevunp. Of a million dollars. It is my understanding that 
BMI paid the $200,000 each year, and that the networks were never 
asked to put up a cent. 

Mr. Haveruin. That is what I said, or tried to convey. 

Mr. Pierce. Just to clarify a little further, since we have the con- 
tract right here, the amount was a million dollars; is that right? 

Now, $200,000 was supposed to have been paid at the time of execu- 
tion of the contract. 

Mr. Freunp. That is my recollection of the contract. 

Mr. Pierce. And there was a balance of $800,000, and it was this 
balance of $800,000 that CBS and NBC guaranteed, isn’t that correct, 
a $400,000 guaranty on each party’s part ? 

Mr. Freunp. My recollection is that they guaranteed those payments. 

Mr. Pierce. I would like you to look at these documents, the con- 
tract and the guaranty of CBS. 

(Documents handed to Mr. Freund.) 

Mr. Freunp. Mr. Pierce, I suspect that these documents were pro- 
cured from us during the course of the examinations before trial in 
our litigation. I assume, therefore, they came from our files and 
were submitted to you by the plaintiffs. I assume, therefore, that 
they are correct. 1 personally have never seen that contract. 

Mr. Pierce. I see. 

Just to clarify the record on that, as you recall there was a case 
which Judge Pecora decided some time ago involving those contracts, 
and those contracts were involved in that case. 

Mr. Frevunp. It is my recollection that an action was instituted 
for the declaration of the rights of Broadcast Music, Inc., and E. B. 
Marks Co. as against certain rights with respect to the rights which 
were acquired pursuant to the contract by E. B. Marks. 

Mr. Pierce. That is correct. 

Mr. Freunp. It is also my recollection that the court held that cer- 
tain rights were not acquired and other rights were. 

Mr. Pierce. That is true, and that is where the contract came up. 

Mr. Freunp. I don’t know. However, I made that assumption. 
That contract may have been introduced in that other case. It was 
also introduced in our examination before trial. 

Mr. Pierce. All right. 

The CHatrman. Yes, but these documents you have are a matter 
of public record and anybody can see them, because they were in a 
court proceeding. 

Mr. Freunp. If they came from that court proceeding they cer- 
tainly are matters of public record. There are also other records 
of ours which are not supposed to be public records. 

77632—57—pt. 2, v. 2——19 
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The Cuarrman. Do not make statements like that. The inference 
is that we are taking documents which were involved in the examina- 
tion before trial in the pending case. We have no such intention and 
we have never done that. These are public records and the case has 
been over and done with a number of years ago. 

Mr. Frevunp. I accept that, sir. 

The Cuarrman. Go ahead, Mr. Pierce. 

Mr. Pierce. Now, BML is affiliated with a number of publishing 
companies, it is not? 

Mr. Haverurn. We have the performing rights of a number of pub- 
lishing companies. 

Mr. Pierce. How many publishing companies? First of all, will 
you explain what you mean when you use in your literature the term 
“BMI affiliate” ¢ 

Mr. Havertr. I did not mean to quibble about the word. I will 
accept the word “affiliated”. It merely means affiliated by contract, 
and it isa bad word because there are so many things that are affiliated 
that I tried to be clear. 

Mr. Pierce. Would you explain to the committee what BMI means 
when it uses the term “affiliated” with a publisher ? 

Mr. Haverty. I would assume it is based upon the existence of a 
contract under which we pay them money under certain agreements, 
and under which they convey to us certain performing rights which 
we in turn convey to our licensees. 

Mr. Materz. Do you ordinarily under these affiliation contracts get 
exclusive performance rights from that publisher? 

Mr. Havertin. In the works which they put into our blood stream, 
we do. 

Mr. Pierce. Approximately how many of these companies are you 
affiliated with in the United States? 

Mr. Haverurn. As I remember, the number of publishers when it 
last came to my attention was in excess of 2,000. This, of course, 
takes into consideration active and inactive publishing houses. 

Mr. Maerz. Mr. Haverlin, do you mean that BMI by and large 
has been given exclusive performing rights by some 2,000 publishing 
houses; is that right ? 

Mr. Haveruin. Yes, sir. 

Mr. Pierce. How many 

Mr. Havertin. This is about half, by the way, of the size, as I 
remember it, of our giant and predominant competitor. 

Mr. Pierce. How many publishers is BMI affiliated with in 
Canada? 

Mr. Haveruin. Very few. 

Mr. Pierce. Approximately how many ? 

Mr. Havertrn. I would venture maybe a dozen. It is a very small 
country and publishing is not very active there. 

Mr. Pierce. Do you have a subsidiary corporation known as BMI, 
Ltd., Canada? 

Mr. Havertrn. That is correct. 

Mr. Pierce. Do any Canadian broadcasters have stock in BMI, Ltd. ? 

Mr. Haveruin. No, sir, with the exception of, I think, qualifying 
shares as required by Canadian law for those gentlemen who are the 
directors of the company there. 
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Mr. Prerce. Do they hold any stock in BMI itself ? 

Mr. Haver.in. No, sir. 

The Cuarrman. Do any of the Canadian broadcasting and televi- 
sion companies own stock in BMI? 

Mr. Haveruin. No, sir. 

Mr. Prerce. How many publishers is BMI affiliated with in the rest 
of the world ? 

Mr. Havertin. Through AMP, which I mentioned before—I am 
trying to picture the list. I don’t know whether I can give you the 
number, but there is a list of maybe—I don’t know exactly, 1 would 
say maybe a dozen through AMP, that is, foreign publishers, Uni- 
versal, Eshig—Schott 

Mr. Pierce. Are there any others? 

Mr. Havertrn. I am a little confused, sir. The reason I am con- 
fused is that I am not familiar with the foreign activities of some of 
the publishers with whom we have these agreements at home. They 
may or they may not have publishing houses or affiliates in England 
or France or elsewhere. 

IT am afraid I could not answer that very intelligently. 

Mr. Prerce. Can you supply the information for the record ? 

Mr. Haveruin. It can be done, to the best of my ability. 

(The information referred to is at pp. 4942 and 4950.) 

Mr. Pierce. Will you explain to the committee what the functions 
of BMI are? 

Mr. Havertry. Primarily to secure performing rights from pub- 
lishing companies who own them, or from writers who own them, and 
to make them available to our licensees in radio, television, night 
clubs, hotels, and others. 

Mr. Pierce. And you said before, did you not, that BMI also does 
some publishing? 

Mr. Havertin. We do, sir. We have a publishing company of our 
own, BMI. 

Mr. Prerce. I would like to ask you a few questions about a per- 
forming rights society. Is it not a fact that a true performing rights 
society merely licenses the use of its members’ music to the public, 
and seeks to collect fees for the public performance of its music which 
the society, after deducting the necessary office expenses, distributes to 
its members without discrimination ? 

Mr. Haverty. I will accept that as a classic description of a 
performing rights society. 

Mr. Prerce. Would you agree that a true performing rights society 
makes no attempt to increase performances of specific works in its 
repertoire ? 

Mr. Haverty. I cannot wholly accept that. 

Mr. Prerce. Will you explain why not? 

Mr. Havertrn. The closest example I can give you is that I know 
of my own knowledge that ASCAP, during a number of years, sent 
out material which was presumed to increase the performance of cer- 
tain kinds of music, and I presume that they are a classic performing 
rights society and thus I cannot accept your latter statement as en- 
tirely true. 

Mr. Prerce. Was that before or after the consent decree in 1941? 
Mr. Haveruin. After it. 
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Mr. Materz. Do you know, Mr. Haverlin, whether ASCAP, under 
the consent decree, is prohibited from attempting to get particular 
individuals to perform ASCAP works? 

Mr. Havertin. I do not know, sir. I am not sufficiently aware of 
the details to answer that. 

Mr. Maerz. Are you familiar with that, Mr. Freund ? 

Mr. Freunp. To the best of my recollection, there is no provision 
in there at all on that subject. 

Mr. Prerce. Would you agree that a true performing rights society 
would not act to prevent the performance of the works which are not 
in its repertoire ? 

Mr. Havertin. I think that is debatable. 

The Cuairman. What is the answer? 

Mr. Haverurn. I think that a debatable point. I do not think I 
could accept it. 

The Cuarman. Then it is true that a true performing rights 
society should have the right to prevent the rendition of works which 
are not in its repertoire ? 

Mr. Haverutn. I did not say “right.” I understood the question to 
be if I thought they would do it. I think in some respects, in my 
opinion, ASCAP has used some power to prevent it. 

Mr. Pierce. Would you say that each member of a performing 
rights society competes individually with all other members, as well as 
with those who are not members? 

Mr. Haverurn. Yes, sir; and with the past. 

Mr. Prerce. Is it a fact that payments to members of a true per- 
forming rights society are based primarily on performances which 
occur at places not in any way controlled or influenced by the society ? 

Mr. Haverutn. I do not believe that is a true statement. This morn- 
ing while I was in the courtroom awaiting my appearance I heard 
testimony to this committee that the matter of performances was the 
dominant factor in establishing the payments to the individual mem- 
bers. Again disqualifying myself as an expert in ASCAP’s methods, 
I must however remember that in the trade press I have seen set forth 
such statements as that approximately 20 percent of the payments 
are based upon performances, and that the additional 80 percent is 
made up of what I think they call seniority and availability, or ac- 
tivity. 

We can get you that story or stories to which I refer. 

Mr. Prerce. Mr. Haverlin, do you have any reason to believe that 
ASCAP is not complying with the terms of its consent decree ? 

Mr. Haveruin. If I were thoroughly familiar, sir, with the terms 
of the consent decree, I might be able to answer that. I plead igno- 
rance, as a layman, of the terms. 

Mr. Prerce. All right. Let me ask you this: 

Ts it a fact that each member of a performing right society receives 
a share of the total fees collected by the society, based primarily on 
the frequency with which his songs are performed, or the popularity 
of his songs? 

Mr. Havertin. I cannot accept that, in view of what I remember 
having been stated as being the practice of the American Society, that 
only 20 percent weight is given to the performances, and hence I 
think there are other factors entering into it. 

Mr. Pierce. Now, BMI is not a true performing society; is it? 
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Mr. Haver. In the sense of the classic pattern you have out- 
lined, we are not, and of course if I might explain to this committee 
how some of that happens to be. 

At the time that we were initiated there was a monopoly. All of 
the publishers, it seems, were in the American Society, or practically 
all. We were forced, we felt, to prepare ourselves, to render the 
service which we had indicated we would do, when we sold our stock, 
and our registration statement filed with the SEC set forth that there 
would be music that these licensees could use. Hence it was required 
of us that we publish music, and we did then and there begin to pub- 
lish music. 

The maintenance of the BMI Publishing House is a matter of his- 


Mr. Prerce. But is it possible for BMI to discriminate against 
writers and publishers affiliated with it? | 

Mr. Haverty. In what way? 

Mr. Pierce. Well, I am asking you. Is that possible? You know 
your business, I assume. 

Mr. Havertrn. I would think it was possible for anyone to dis- 
criminate against anyone, but I cannot at the moment think of any 
practice of ours which is discriminatory. That is the reason I asked 
for information, if you had a specific matter. 

Mr. Prerce. Well, does BMI discriminate against its affiliated 
writers and publishers in any way ? 

Mr. Haveruin. Not to the best of my knowledge, sir. We have a 
standard form of contract, a printed form, which we would be glad 
to furnish to this committee. It is the standard form which is signed 
and which is in existence between ourselves and the thousand-odd 
writers who are associated with BMI. 

Mr. Pierce. Do you favor some writers as against others? 

Mr. Haveruin. By that you mean that some writers may be paid 
a guarantee, sir? I would like to get the word out on the table, be- 
cause in our business judgment they will earn that guarantee or are 
entitled to it, yes; but we do not consider that discrimination, but a 
matter of business judgment to put our money on a man, because we 
have faith in his product or in his future. 

Mr. Prerce. Is an example of such a thing Xavier Cugat? 

Mr. Haverty. Xavier Cugat is not, to the best of my knowledge, 
a BMI writer. 

Mr. Prerce. He is not affiliated with any publishing company? 

Mr. Havertin. Yes. Mr. Pierce, you called my attention, when 

ou called me on the telephone, to a particular story that you had 
elas you, and I did investigate that story, and I did get out the 
contracts as you requested me to. 

Mr. Pierce. What is the story ? 

Mr. Havertin. Well, the story is that Xavier Cugat and the E. B. 
Marks Corp. entered into an agreement, if you remember the story 
you set forth, for $75,000 for a period of 5 years, and that BMI had 
agreed with E. B. Marks to pay half of that agreed $75,000. I looked 
up the contracts; the copies of the contracts are in this room, I think, 
and if you wish me to, sir, I will attempt to go through them. I do 
not have them in my mind. 

Mr. Pierce. That is all right. 
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Mr. Havertin. The contract, by the way, proved to be unworkable, 
and was not a typical contract. 

Mr. Pierce. a BML is also in the publishing business, isn’t it 
in direct competition with some of its affiliated publishers? 

Mr. Haver.in. Not in direct competition ? 

Mr. Pierce. Is it in competition # 

Mr. Haver.in. Being a publisher, it is in competition with those 
publishers and other publishers. 

Mr. Materz. It is in direct competition, then, with its affiliated 
publishers; is it not? 

Mr. Maerz. Don’t worry about the word “direct.” 

Mr. Haverty. I am worried about the word “direct.” 

Mr. Haveruin. All right, I won’t worry, but the word “direct,” I 
can’t accept it. 

Mr. Maerz. All right. 

Mr. Prerce. Would you say that BML is an instrument of the broad- 
casting industry ? 

Mr. Haverty. As to its stock ownership, sir, there is, of course, 
reason to believe it to be an instrument, but if I may speak as the 
president of an entirely separate corporation, I do not consider broad- 
cast music to be an instrument of the broadcasting industry. 

Mr. Pierce. Well, it is controlled by the broadcasting industry ? 

Mr. Haver. I said the stock is owned by broadcasters, but also as 
president of this corporation I do not consider BMI to be an instru- 
ment of the broadcasting industry. 

Mr. Maerz. You are cement for BMT; aren’t you? 

Mr. Havertin. Now we get into a very broad field of generalities 
as to stockholders in the corporation. If you wish me to proceed in 
this general field, which is sheer generality which I cannot prove—the 
stockholders in this corporation have an odd attitude toward this 
corporation I can say with complete honesty, and I regret that I am 
not under oath when I make the statement, that in my 7 years—8 years 
since I became president—it is 9—I have never at any time had any 
pressure put upon me for anything except possibly theater tickets by 
any stockholder of this company. 

[ just want to continue this. They seem to have an opinion, in 
which I wholeheartedly share, that we are, indeed, a separate and 
distinct body rendering a service to new music. And directors allow 
management the widest latitude as they operate as directors. This 

yas, | think, the reason I might have seemed to have bristled at the 
chairman’s question when I wanted to indicate that we were not 
under network domination. 

I will go further. We are not under domination of our stock- 
holders, except each year when they cast their votes for the directors. 

Mr. Pierce. Well, I would like to read to you one of your own 
publications. It says “BMI reports to the industry.” One of the 
statements in it is: “BML is yours.” 

Another statement : 


When it’s BMI it’s yours. 
Another statement : 


Every bit of music in the BMI catalog is your music. 
Every service provided by BMI to broadcasters is your service. 
Every BMI song performed on the radio is your song. 
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Will you look at that and see if that is a publication of your or- 
ganization ? 

Mr. Havertin. There is no question about it. Dated October 21, 
1946, it is an advertisement that I did not havea hand in. Had I hada 
hand in it perhaps it would have been different. Statements such as 
these were made by publicity and advertising men and even today 
we fall into ridiculous traps. Such things have been done in promo- 
tional pieces going to nonradio advertisers. These are the slick and 
easy words of advertising men. 

he CuHarrman. And they are deceptive, are they not? 

Mr. Haverty. Deceptive, sir. 

The Cuarrman. Then the public-relations man or the advertising 
man is guilty of that deception ; is that the situation ? 

Mr. Havertin. That was my point,sir. Iagree with you. I would 
not myself today approve this piece of copy. It was placed in the 
year of 1946. It is stipulated that it was our ad and I apologize for 
the statements. What it says is what it says. 

The Cuarrman. Is not the BMI responsible for it ? 

Mr. Haveruin. I do not in any way avoid the responsibility of the 
copy. 

r. Prerce. I offer this document for the record, Mr. Chairman. 

The Cuarrman. Accepted. 

(The document referred to is as follows:) 





STRIES 
ATED INDU 
YOPOLY PROBLEMS IN REGUL 

MON 

4248 } 


. OF esvey phe, pa by 
Mid tes sag Petite 


BMY ay, 
ep ihacty. 


: Ping sme een ges the : 
oe Soa me BME femity, Aw ex, Pe 
MOWRY sus 


Sienely end “PP ropciate : 
ete, ise 


rors? a 
} = OE ee 
THERE IS A 


Noting 
) : Pees mentee 
1948 VRGARCASTENG | ee 
: — - ‘ é es 
* Ocmber 4, : 
Page 18t . 











MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4249 





stuleteleed and epersted by aud for the heeed — 
casting industry. . F 
ft is managed by a Board of Directors elected | 
by the broadcasting industry and fanctions 
solely in your interest as a broadcaster. 
Every bit of music in the BMI. catalogue is 
your music... 

Every service provided by BMI to broadcasters | 
is your service... Ss 
Every BMI song performed on radio is your . 
gong... FE 


When you attend the NAB Convention of 146, make it T 
@ point te consult with your BMI people, ROY HARLOW |. 
and his staff of BMI Field Men—KALPH WENTWORTH, 
GLENN DOLBERG, AL MARLIN, LINN PATTEE, IM - 
COXK—thoue men whe are working fon yam, te brennan: 

























/ BML CONTINUES ITS AMAZING GROWTH . f2- 
@ BMI, which had envogh music for the entire ; ; 
weeds of broadcasters in 1941, today has HS <0™ i () 

inercaued its repertoire of performable - gvt™ ot 
masic by more than 4006). 8 ¥ 








Mr. hea i: The ad, by the way, does not seem at all to have es en 
written against a background of great success, does it ? 

Mr. PIERce. We will see about th: it. 

Mr. Havertrn. I propose that to the committee. 

Mr. Pierce. I will do the questioning. 

Mr. Havertin. My counsel reminded me of what I should have 
thought of, that in 1948, 2 years after this ad, ASCAP was still de- 
clared a monopoly. 

Thank you, Mr. Freund. 

Mr. Prercr. You say 1948. Was it in 1941 that the consent decree 

was entered against ASCAP? 

Mr. Haverty. I have referred to another case. 

Mr. Pierce. Is that right? 
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Mr. Freunp. It was the Alden-Rochelle case, to which we were 
referring, which was decided in 1948 ; in this district. 

Mr. Pierce. Yes. In 1950 there was an additional consent decree ; 
isn’t that correct? Those are the decrees that covered ASCAP; is 
that not right ? 

Mr. Haverty. It has been pointed out that that ad was in 1946, 
and in 1948 ASCAP was declared a monopoly. 

Mr. Prerce. Is it true that there is extremely close cooperation be- 
tween BMI and the broadcasting industry which results in broad- 
casters giving preference to BMI songs ? 

Mr. Haverwin. I furnished some information to the committee 
based upon analysis of networks’ logs of 1954. I have additional in- 
formation that could be secured in regard to station performances, 
which I think refute that statement. 

Mr. Materz. In other words, you believe that statement is incorrect ? 

Mr. Havertrn. I believe that our performances are secured on the 
merits. 

Mr. Prerce. Well, I should like to show yo ua document dated Jan- 
uary 15, 1950. It is headed “BMI Music Memo” and I want you to 
look particularly at the disk jockey on the front. Just tell the com- 
mittee if that is a BMI publication [handing document to Mr. 
Haverlin] ? 

Mr. Havertin. It isa BMI publication. 

Mr. Pierce. Now beneath this picture of a disk jockey on the front, 
a Miss Kay Wylie, it states in part that she is committed to feature 
numbers from the BMI Pinup Sheet ? 

Mr. Havertin. I can’t be more responsive to you. If it says it, it 
says it. 

Mr. Prerce. All right. I should like to offer that document in the 
record. 

The Cuarrman. Let me see it. 

(The document was handed to the chairman. ) 

The CuarrMan. It may be accepted in the record. 

(The document referred to appears on p. 4251.) 

Mr. Prerce. Will you explain to the committee what a BMI Music 
Memo is ? 

Mr. Haverty. May I see it ? 
nae PUmRoe. Well, any BMI Music Memo. What is a BMI Music 

emo? 

Mr. Havertrn. Well, it is a publication which was mailed out from 
time to time—I don’t think it has any exact periodicity—to licensees, 
which contains chatter and presumably interesting puffs and news, and 
so forth, about the company. 

Mr. Maerz. Did it come to your attention, Mr. Haverlin, that this 
a Kay Wylie was committed to feature numbers from BMI Pin-Up 

1eet £ 

Mr. Haverurn. No, sir. 

Mr. Materrz. You were not familiar with this? 

Mr. Haverty. No, sir; I didn’t even look at it, except to identify it. 

Mr. Maerz. Would you like to take a look at it again ? 

Mr. Haverurn. Yes. I don’t know the lady. 

(‘The document was handed to Mr. Haverlin. ) 

_ Haveruin. I have never seen it before, and I don’t know the 
ady. 
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Mr. Pierce. All right. 
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Would you identify it for the committee ? 
Mr. Havertin. This isa BMI Music Memo that we put out. 
Mr. Pierce. Now, in 1950 you were the president ? 

Mr. Haverir. Yes, sir. 
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The CyHarmMan. Read the last line of that statement circled. 
Mr. Havertrn. What Mr. Pierce read: 


* * * ond she is committed to feature numbers from the BMI Pin-Up Sheet. 


I would like to show you another BMI Music Memo dated February 
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_Mr. Pierce. Now, on page 5 of that BMI Music Memo there is a 
picture of a disk jockey, a Mr. Gregg Phillips, who is a disk jockey 
with station WJOL, and it states, in part, by his picture: 

He uses the BMI Pin-Up Sheet to guide him in building his programs with 
emphasis on the newcomers. 

Mr. Haver.in. We put out a pin-up sheet which is a collection of 
the various charts in the trade papers, such as Broadcasting, Variety, 
Cash Box, and it is indeed possible that this gentleman, whose name 
I didn’t get, might have used that, because it clearly sets forth the 


Coming Up Tunes. 

Mr. aot Your organization does publish this publication? 

Mr. Havertin. We do. Rather, we did, and I don’t know whether 
we do now—I am ashamed to say. 

The Cuarrman. You don’t know whether you do? 

Mr. Havertin. I don’t know whether this is currently going out. 
sir. I said I was not sure of its periodicity. I don’t know whether 
it comes out quarterly. I just don’t know. 

Mr. Pierce. But this particular issue was put out by your organ- 
ization ? 

Mr. Havertin. Unquestionably. 

The CuHarrman. It was not merely advertising copy, of which you 
knew nothing, was it ? 

Mr. Havertin. Pardon me, sir ? 

The CuHarrman. It was not merely advertising copy, of which you 
knew nothing ? 

Mr. Haverty. Sir, it is not general with me to have to do these 
music memos or have them come before me for approval. I do not 
wish, as the executive of the company, to avoid any responsibility. I 
merely say that I was not familiar with it. I have not particularly 
noticed this copy of the other one you showed me. 

The Cuatrman. As president of the company you take responsi- 
bility for that music memo ? 

r. Haverty. I do, which is not to say that I had any personal 
hand or knowledge of it. 

Mr. Pierce. Now on this particular one it says: 

Grece PHILLIP. He uses the BMI pin-up sheet to guide him in building his 
programs with emphasis on the newcomers. 

How would your organization ascertain facts of that nature? 

Mr. Havertin. As I stated, sir, in the trade press, Variety, Bill- 
board, and Cash Box there are lists which these magazines make up 
from material that they gather throughout the country, and they are 
open to all. We look at those lists and select those things which are 
coming up, and on our pin-up sheet, a copy of which we will be happy 
to give this committee. 

They also marked that in evidence. That indicates that this young 
man pays attention in his programing to those things on the coming 
up. We learn about it from the trade press. 

Mr. Pierce. You do not contest the accuracy of your statement, 
do you? 

Mr. Haver.in. Sir, I did not see it before, I did not write it. I can 
only say that we put out the publication. 
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Mr. Pierce. I should like to show you a document entitled “BMI 
Pin-Up Hits” dated February 1955. Will you look at it and tell the 
committee whether that is a BMI pin-up sheet ? 

Mr. Havertin. That is indeed, sir. I would just like to also, since 
the committee wants broad information, to say that I am reading 
from a booklet 

Mr. Prerce. Can we finish that question ? 

The CuarrMAn. We will let you put that in later. 

Mr. Haverirn. Excuse me. 

Mr. Pierce. Now, will you explain to the committee why BMI 
puts out a pin-up sheet ? 

Mr. Havertin. I cannot date for you when it was first put out. 

Mr. Maerz. No; why? 

Mr. Pierce. Why does BMI put out a pin-up sheet? 

Mr. Haveruin. Il was going to continue, sir. I was not going to 
date for you when it was first put out—I do not know why it was 
first put out. I know why it continued to be put out during my 
period as president. It seemed to me that this was a useful service 
to licensees who paid us money to let them know those things which 
the trade press had listed up on their charts and to let them know 
those things that were coming up, and frankly because I think a little 
display advertising at the point of your licensee’s business is very, 
very healthy. American business practice does it quite often. 

Mr. Prerce. Dealing with all BMI song hits? 

Mr. Haveruin. Yes. 

Mr. Matrrz. In other words, are these suggestions by BMI to broad- 
casters that they play BMI music? 

Mr. Havertin. As a competitor, sir, anything that we do in that 
line is to suggest. It is merely a display carrying those things. And, 
in our opinion, ASCAP does the same sort of thing. In 35 Years of 
Hit Tunes—and here is a little statement I want to read to you from 
this beautiful ASCAP booklet—— 

The Cuatrman. Before you read that, Mr. Haverlin, it may be that 
ASCAP does that, and you may have taken a leaf out of their book, 
but ASCAP is not affiliated with nor has any interest in broadcasting 
chains, nor does it own any radio or television stations. There is a big 
distinction. 

Mr. Havertin. Admitted. But they have, of course, the great 
motion-picture interests on their side. Thirty-seven percent of the 
votes on the publisher’s side of the board of directors of ASCAP are 
controlled by two great motion-picture-production enterprises. 

The CHarrman. Well, we may have to get at that; I do not know. 

Mr. Haveruin. Maybe so. 

The Cuairman. But two wrongs do not a make a right. 

Mr. Havertrn. I do not think that this pinup sheet, sir, is a wrong. 
IT am not in any way apologizing for it. It seems to me to be the sort 
of thing 

The Carman. Is that the exhibit Mr. Pierce has in his hand con- 
taining the names of songs that your company is interested in ? 

Mr. Havertin. Whose performing rights we hold from a variety of 
publishers. It lists all of the phonograph records that we know of 
through the trade press. It is a compilation, it is a ready reckoner, it 
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is a service, and it just seemed to me when I found it that it was a 
good thing, and I continued it. 

The Cuarrman. That is all right. Now, does it contain the names 
of any songs other than those in which BMI has an interest? 

Mr. Havertry. No, sir; not to the best of my knowledge. 

It is not the intent to put in anything except those songs which we 
can legitimately convey to a licensee. 

The Crarrman. To whom does this memo go; the radio stations? 

Mr. Haverty. There is a mailing list which, presumably, if my 
memory of our mailing list holds good, is to the program director. 
There may be on there librarians, there may be general managers’ 
names on there, there may be disk jockeys’ names, and there may be 
artists’ names. I am not familiar, but 1 can give you the whole list 
if you want it. 

The Cuarrman. Go ahead, Mr. Pierce. 

Mr. Pierce. I should like to offer this BMI pinup sheet in the record. 

The Cuarrman. It is accepted. 

(The BMI pinup list referred to is herewith inserted.) 

Mr. Havertrn. Mr. Chairman, may I get this one sentence in? 

The Cuarrman. Yes; I am sorry to have interrupted you on that. 

Mr. Haveruin. Thank you. 


The society has compiled this booklet from the many thousands of titles in its 
large and varied repertory, to meet requests from radio and TV program direc- 
tors, theater managers and producers, writers and editors, advertising agencies 
and students. 


Sir, as I merely wanted to point out, these things we do are not 
entirely different from those which others do. 
Mr. Prercr. How often are these BMI pinup sheets sent out ? 


Mr. Havertin. Once each month. 

The Cuatrman. Did you want to say something, Counsel ? 

Mr. Freunp. May I have these two documents, which Mr. Haverlin 
had before him, marked at this point in the record, so that they may 
be compared or contrasted with the BMI pinup sheet # 

The CHarrman. Yes, sir. It is perfectly all right; they may be 
received. 

(The article entitled “35 Years of Hit Tunes” and the booklet en- 
titled “40 Years of Hit Tunes” appear at p. 4274.) 

Mr. Pierce. I should now like to show you a photostatic copy of a 
BMI music memo dated October 5, 1950, and ask you if you recognize 
that as a photostat of a BMI music memo? 

Mr. Haverurn. I so recognize it. 

Mr. Pierce. I should like to point out that on the front page of that 
music memo it is stated that in Richmond, Va., all of the disk jockeys 
there have joined together to plug a BMI song. 

On the same page of the same music memo there is an article stating 
that Frosty, the Snow Man is ready for a giant plug. 

This meant, did it not, that BMI intended to engage in a widespread 
advertising campaign and other sorts of promotion to push this song ? 

Mr. Haverwin. To the first story, I have just read it. I must say 
that my memory does not remind me that I have seen this before. I 
evidently don’t read these too much. 
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It states: 

For the first time in the history of radio in Richmond, Va., all disk jockeys in 
town cooperated in the plugging of one tune, in fact the first time they ever got 
together on anything. 

This is undoubtedly a bit of news that came in to the man who puts 
this out, and he thought it worthy of putting down as a thing that was 
different and comet 

As to “Frosty ready for giant plug,” this refers to the activities of 
Hill & Range, whose performing rights we hold, and who evidently 
launched an unprecedented promotion campaign for a song called 
Frosty, the Snow Man. 

The CuHarmman.. Will you answer the question ? 

Mr. Haveruin. By the way, the plug I wanted to get there into the 
record goes on to say: 

This unusual item came about recently when Hudson started to play More 
Than I Should— 

a — that I do not think ever “happened,” in the parlance of the 
trade. 

The CuatrmaNn. Now, counsel asked you a question which I do not 
think you answered. 

Mr. Havertrn. I am sorry. 

The Cuareman. Did that music memo that you have just read from 
not mean that BMI intended to engage in a widespread advertising 
campaign and promotion to plug that particular song? 

Mr. Haveruin. No, sir. I said the lead of the story indicates that it 
was Hill & Range, which was the publisher—we have many publishers 
and they are launching tunes all the time. We do not and we could 
not possibly engage in any sort of advertising campaign for any of 
these tunes, or we would go mad. 

The Cuarrman. I do not know what in the world BMI was organ- 
ized for if what you say is so. Your explanations here do not seem 
to be consistent with the purpose of the organization of BMI. 

Go ahead with the next question. 

Mr. Prerce. Well, now, I should like to show you a BMI newsletter 
dated October 1, 1950, and I should like to ask you to identify this 
document, please. 

I will have to withdraw that question. 

I would like to ask you this question. 

Mr. Haverttn. Could I look over your shoulder, Mr. Pierce? Would 
that help, if you have just one copy ? 

Mr. Prerce. No; I cannot seem to find this document, but I would 
like to ask you this: Do you recall a BMI newsletter dated October 1, 
1950, which had a quotation in it, and I would like to quote it: 


For TV Stations ONLY 


Hill & Range Songs, Inc., 407 Commercial Center, Beverly Hills, Calif., has 
two films for free distribution concerning Frosty, the Snow Man. Incidentally, 
the song has already been recorded by Vaughn Monroe, Roy Rogers, Harry 
Babbitt, Red Foley, Gene Autry, Jimmy Durante, Kurt Massey, and the Kiddee 
Series on Capital. 

Again, the film is yours for the asking. If you haven’t already received the 
two films, we suggest a note to Hill & Range. 
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Mr. Haverty. I do not remember that story. I do have reason 
to remember the fact. 

I was told by some representative of Hill & Range with great en- 
thusiasm that they had gone to the expense, as I think the word ran, 
of having an animated cartoon made to show Frosty, the Snow Man, 
and that they were going to send this out to everybody so that tele- 
vision stations would have it. They were quite excited. It was the 
first time it had ever been done. 

I remember that. I do not remember its appearance in the news- 
letter. 

Mr. Prerce. Well, BMI had the performing rights to this song? 

Mr. Havertin. That is right. That is one of the songs whose per- 
forming rights we had. I thought it was very ingenious of Hill & 
Range, by the way. 

The CHamman. Do you have that document yet, Counsel ? 

Mr. Prerce. Yes; we have the document. 

Mr. Keatrne. Well, let us be sure that he identifies that as a docu- 
ment sent out by BMI. 

(The document was handed to Mr. Haverlin.) 

Mr. Haverurn. I identify that as a BMI Newsletter. It is written 
by Mr. Harlow. He is a sort of William Allen White of BMI, an 
elderly gentleman who is in semiretirement who writes a chatty, de- 
lightful newsletter, and I might go on—I thought it rather ingenious 
of Hill & Range to have done this, because as the committee knows, 
it is the customary practice of publishers in both ASCAP and BMI 
to send out records to radio stations, and here was a company with 
enough get-up-and-go to send out something for the first time to tele- 
vision stations, hoping to get its song popularized. 

Mr. Keating. In the hght of that newsletter, would you care to 
modify your previous testimony that BMI did not do anything to 
plug the song? 

Mr. Haveriin. No; the phrase was “a gigantic, nationwide ad- 
vertising campaign.” I do not so consider a statement on the 6th 
page, was it, of a 9-page mimeographed document. 

Mr. Keatrne. You are placing emphasis on the word “gigantic.” 

Mr. Haveruin. Or “advertising.” I do not consider the listing in 
a gentleman’s newsletter to be advertising in any form. 

Mr. Prerce. You do not consider it to be promotion ? 

Mr. Haver.in. I will not quibble over the word, “promotion.” 

Mr. Quictey. Would you agree that it was song-plugging at its 
absolute best ? 

Mr. Haveruin. Well, it is the same sort of thing that got in Leonard 
Lyens column or Walter Winchell’s column. I suppose this is pro- 
motion, and I will accept it. I am not trying to avoid it. I merely 
stated the facts as the facts were. 

The Cuarrman. What did you do it for if it was not promotion? 

Mr. Havertrn. It was newsworthy, and if I had been Mr. Harlow 
I would have run it, too. That is what the letter is about. If the 
committee will take the time to read it, it is a mish-mash of many 
“interesting” things that come to Mr. Harlow’s attention from many 
people, that he puts out this newsletter. 

Mr. Pierce. Well, this would help a BMI song, would it not? 
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are Havertin. Oh, it wouldn’t hurt it any. I am not avoiding 
at. 
Bat hem Now, tell the committee to whom this BMI Newsletter 
is sen 

Mr. Havertin, It is the largest mailing list we have because of the 
tone or the flavor of it ; something like the Mexico-Missouri or Lamarr 
Democrat. It has got quite a flavor; 9,000 I think was the last mail- 
ing figure thta was given to me. It goes to libraries and the Armed 
Forces network. 

Mr. Pierce. It goes to broadcasting stations, too. 

Mr. Havertin. We have 4,000 broadcasting stations. There are 
5,000 copies more than there are radio stations in the United States. 

The Cuarrman. Mr. Haverlin, I guess it is just for educational 
purposes that you send it out. 

r. Havertin. May I put the committee on it? 

The Cuarrman. Oh, no, I do not want any of that. Would you say 
it is just for educational purposes? 

Mr. Haveruin. No, sir; I would say it is basically for entertainment 
purposes, if I were to characterize it. 

The CHarrman. Would it be educational purposes, by way of enter- 
tainment, to use your song ? 

Mr. Havertin. That was not its primary purpose, sir, and if you 
could know Mr. Harlow you would understand my reason for saying 
it is basically for entertainment and information. It is crowded with 
Flag Day, and getting the kids back to school, and get out the vote, and 
famous sayings, and what they did at Rotary or Kiwanis. 

Mr. Keatinea. Do you have a lot of ASCAP plugs in there? 

Mr. Haverttn. I never remember having allowed one in on pur- 
pose. Maybe once in a while they slip in. 

Mr. Pierce. Let me show you another copy of a BMI Newsletter 
dated January 1, 1950, and I shall ask you to identify it for the 
committee. 

Mr. Havertin. That is a BMI Newsletter which we put out. 

Mr. Pierce. This is a photostatic copy of a BMI Newsletter, is it 
not? 

Mr. Havertin. I will merely mention that this, I think, sir, since 
you asked me, did come from the files of the 33 plaintiffs. There is a 
court mark on it, it looks like; I do identify it. However, that is what 
the colloquy was about. 

Mr. Pierce. Now, in this BMI Newsletter, I would like to read from 
page 3, on which it says: 

A reminder that pin-up tunes should be played up every day, and the new num- 
bers really ought to be heard twice a day. Perhaps not very subtle, but you get 
the idea. 

Mr. Haveruin. Not subtle; I get the idea. That is typical Harlow. 

Mr. Prerce. Would you say that he is trying to push BMI songs with 
an expression such as that? 

Mr. Haveruin. There is no question, sir, that he did. It may interest 
the committee to know that having had my mind drawn to some of 
these newsletters, I now, and have for some time, caused them to cross 
my desk and I try to take out these delectable plums that you are 
now pulling out for me. I do not think you will find this sort of 
thing later since I took that function upon myself. 
77632—57—pt. 2, v. 2——-20 
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The Cuairman. I do not think we will find them after today, either, 
will we? 

Mr. Havertin. You can go back a number of years, Mr. Chairman. 
These are inadvertencies and mistakes of businessmen. 

The Cuarrman. You do not mean to say that they are inadvertencies ? 

Mr. Havertry. On my part, sir. I should be a better president, as 
you pointed out. 

Mr. Pierce. Is it true that BMI has arbitrarily established and in- 
duced broadcasting stations to maintain preferential quotas and ratios 
for the performance of BMI-controlled music discriminatory against 
non-BMI writers? 

Mr. Haverty. A categorical no, it is not true. 

Mr. Pierce. Allow me to read from page 29 of Your Stake in BMI 
but before I do I would like to show you that document and see i 
it is a photostatic copy of the BMI document. 

Mr. Keratrne. Is this another newsletter ? 

Mr. Pierce. No; this is something that was written by Mr. 
Haverlin. 

Mr. Freunp. What page are you referring to, Mr. Pierce? 

Mr. Prerce. Page 29. 

Mr. Haveruin. Yes, sir; this is a photostatic copy of a document 
which I wrote. 

The Cuatrman. Did you write that yourself? 

Mr. Haveruin. Yes, sir; every word in it was written by me. I take 
full responsibility for this. The statistical information was furnished 
tome, but whatever it is, it is mine. 

Mr. Pierce. Allright. May I have the document? 

(Document returned to committee counsel.) 


Mr. Prerce. I would like to read the first paragraph on page 29. 
It says: 


With this assurance of permanence we have set up a new quota for perform- 
ances. Last year’s figures show that we averaged some 8,000 performances 
per station—local plus network. We are going to drive for an average of 12,000 
performances per station by 1953. We can meet our new quota if we can get an 
increase of only 800 performances each year per station; 800 added perform- 
ances per year means only about 2 additional performances per day per station. 
I know that we can do this and that by 1953, the overall usage of BMI music 
will account for 68 percent of ASCAP’s copyright performances on the air, in- 
stead of the 37 percent as it did last year. 

That is your statement, is it not? 

Mr. Haverty. That is my statement, sir. 

Mr. Prerce. What did you say, sir? 

Mr. Haverurn. | said that is my statement. 

Mr. Prerce. All right. 

Mr. Haverty. The use of the word “quota” in there, I think, if I 
may expand a bit, was just bad draftsmanship, and the “we” means 
BMI and its publishers. When I wrote that thing I had definitely in 
mind “we” meaning we the publishers, we the writers, that we would 
do that; that the merit of our music would be so great that we would 
do it. I was making a promise for a corporation of which I had 
recently become president. It was a pact and I did not fulfill it, I am 
sorry to say. 


Mr. Pierce. This document is entitled “Your Stake in BMI.” 
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Mr. Haverirn. No denial. 

Mr. Pterce. Now, it actually is a report substantially as delivered 
to the National Association of Broadcasters at the 26th convention of 
that organization held May 18, 1948, in Los Angeles, Calif.; isn’t that 
right ? 

Mr. Haverty. Nothing that you say denies the validity of my pre- 
vious statement, that when I addressed that organization of several 
hundred men in the room, I referred to “we,” a corporation, BMI and 
the Pree an who were with us and the writers. This was in my 
mind. 

Mr. Pierce. But Your Stake in BMI refers to the broadcasters, it 
is their statement. 

Mr. Havertin. It was your inference between the title and what I 
said. I can only tell you what is very clear in my mind. That is what 
I intended by it, and if it doesn’t come out that way I am sorry. 

Mr. Maerz. Mr. Haverlin, with respect to this statement which 
Mr. Pierce has read, you now indicate that you were going to increase 
your quota based on the superior merit of BMI songs as compared to 
ASCAP songs. 

Mr. Havertin. That was my intention. 

Mr. Matetz. Where did you so indicate that intention in this 
paragraph ? 

Mr. Haveruin. May I have it again? 

Mr. Materz. Yes, sir; of course. 

(Document handed to Mr. Haverlin.) 

Mr. Freunp. Mr. Maletz, may he read a little bit before that to see 
what the context says! 

Mr. Haveruin. I merely wanted to go back far enough to tell you 
that I refer on the previous page to the fact of a series of renewal 
contracts which had come into BMI which our company and our field 
staff had been working on for some time. 

Mr. Materz. Would you like to call that previous paragraph to the 
attention of the committee? 

Mr. Havertin (reading) : 

Numerically speaking, we have renewals from 97 percent of all stations * * *. 

Though many new Stations have already renewed about half of the 300 
stations still not renewed have been operating for less than 1 year. Lacking 
your historical background, it is obvious that they might feel they needed some- 
thing more than a brief written request to sign the renewal blanks. I believe I 
could have reported 100 percent renewal of our contracts to this convention 
were the industry not so widely dispersed geographically that it has been physi- 
cally impossible to call on all stations. Perhaps this announcement of our 
overwhelming endorsement by the industry will serve to bring in many of these 
unsigned renewals. It is only fair to these unrenewed broadcasters to state 
that as we meet them personally practically all are quick to sign. 

BMI and its publishers will get added momentum and inspiration from so 
splendid a vote of confidence by the industry. 

And now this statement next, which was evidently, in my opinion, 
read out of context goes on to say: 

“With this assurance of permanence,” this renewal, “we,” BMI and 
its publishers as it clearly states, “have set up a new quota.” I should 
have said goal. 

Mr. Materz. I beg to differ with you, Mr. Haverlin. I fail to see 
from what you have read to the committee where you indicated you 
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were going to increase your quota based on superior merit of BMI songs 
as compared to ASCAP songs. And I fail to see in the material 
which you have read where you have made that clear. _ 

Mr. Haveruiy. Mr. Maletz, the reason I remember this so clearly 
is because I wrote it, and I do not write easily; I “hewed” this out. 
I worked over it and worked over it. 

The connecting tissue between BMI and its publishers and much 
that was self-serving about the superior merit of our songs, I left 
out of the final draft because I thought it sounded like so much dribble. 
It was my intent, however, in what came out that the “we” there 
refer to ourselves and our publishers, and the self-imposed goal we 
set on ourselves. 

The Cratrman. Next question. 

Mr. Pierce. I should like to offer that in the record, Mr. Chairman. 

The Cuairman. Accepted. 

(The document referred to entitled “Your Stake in BMI” appears 
+p 4343.) ; 

Mr. Pierce. I should like to read to you in connection with these 
so-called quotas, an article entitled “BMI versus ASCAP” by Murray 
Arnold, program director, WIP in Philadelphia. This article ap- 
poarer in Broadcasting-Telecasting on November 29, 1948, page 29. 

ere is what Mr. Arnold said: 

I maintain that just because we see the name of BMI next to the tune, we 
feel at once that the tune isn’t up to ASCAP quality, to which I say, Hooey. I 
hold no special brief for BMI, except that we ourselves own it, and we’re not 
getting full value for our dollar. 

It seems to me the answer is simple. 

For the next 3 months, let each station start programing 70 percent ASCAP 
and 30 percent BMI in the popular field. For the following 6 months, change the 
percentage to 60 percent ASCAP and 40 percent BMI. After that, 50 percent 
ASCAP and 50 percent BMI. By this means, the acceptance of the song hits 
America sings will veer over from ASCAP to BMI more equitably. 

Don’t forget one important angle. People can’t like a song if they don’t hear 
it. They won’t be able to know all ASCAP songs, because we won't be playing 
them. They will get to know, like, ask for and buy BMI songs. Again I say BMI 
has the stuff for us, if only we’ll start using our gray matter and putting the 
service, our service, to full use. 


Now, did this article come to your attention ? 

Mr. Havertr. It did. 

Mr. Prerce. Did you do anything to disclaim this article ? 

Mr. Havertrn. No, sir. It came to my attention, by the way, if I 
may be allowed to make a brief statement, during a proceeding of the 
pretrial testimony in the $150 million suit. At that time I did not 
remember ever having seen it when it appeared in—what magazine 
was it, sir? 

Mr. Pierce. Broadcasting-Telecasting. 

Mr. Haveruin. In Broadcasting magazine. I then stated that I 
did not remember having seen it. 

The Cuarrman. Let me see it. 

(Document handed to the chairman.) 

Mr. Haverty. I might have read it at the time, but I have no par- 
ticular memory of it. 

There is one thing that I did that I think will interest you. After 
my attention was drawn to it in those Promedings I went to our 
logging department and found that by chance a log had been made 
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of WIP under our contract for es of that month, or approxi- 
mately that month, and despite Mr. Arnold’s private protestations 
in our behalf for which we are not responsible, and which he was not 
asked to do since none of us seemed to have known about it, the per- 
formances of BMI music under that station were under 18 percent, and 
the remainder were ASCAP for the month in question. 

The Cuarmrman. May I ask this: Was WIP an affiliated station with 
the chains? 

Mr. Havertin. W1P—and the year, sir, of that letter? 

Mr. Pierce. It is 1948; November 29, 1948. 

Mr. Havertin. I believe it was affiliated with the Mutual Broad- 
casting System at the time. 

The Cuamman. This document will be received in the record. 

(The document referred to, photostatic copy of page 29, Broad- 
casting-Telecasting, November 29, 1948, is as follows :) 


BMI Versus ASCAP—Srress BMI, ARNOLD UrGEs 


WIP, Philadelphia’s program director, after an intensive study, furnishes some 
suggestions designed to move the industry’s BMI to a position of superiority 
in its field. Mr. Arnold draws a bead on station apathy and inattention to the 
health and growth of its own child. He casts a critical eye at romancing prac- 
tices between some disc jockeys and publishers. In short, broadcasters are 
implored to accept the valuable returns on their investments which they now 


refuse 
By Murray Arnold, program director, WIP, Philadelphia 


The story of the magnificent success of BMI, related in the November 15 issue 
of Broadcasting, proved once again the tremendous force unleashed when broad- 
‘casters act in unison for their common defense—their common good. 

However, it seems to me that now is a good time to take a close look at the 
BMI-ASCAP picture from a somewhat different angle—that of the hit song. 
Ergo * * *, 

When I left this magnificent country of ours back in 1942 to save the world 
for democracy, ham and eggs and corn flakes, BMI was well on its way to bringing 
to radio eternal freedom from the specter of ASCAP, from those unwarranted, 
unjust demands. 

Twenty-four dead Nazis and 3 years later, I returned to my radio desk, raring 
to sink my teeth into the postwar world. But a perusal of 1 week’s issues of our 
trade papers and magazines made me shudder. In the hit sections, almost every 
first 10 tunes was ASCAP! 

What had happened to BMI? 

Had it done its job poorly? Had it failed us in this vital department? 

The next day, I skipped over to the big city for conferences with some of the 
BMI executives—Tompkins, Kaye, Harlow, and the rest of the gang. And here’s 
what I came home with. 

JOB WELL DONE 


BMI had done an excellent job. And its plans called for a better and more 
extensive servicing to stations on the part of our BMI. The main fault lay with 
BMI stations themselves. They were using the BMI product merely to supple- 
ment the ASCAP supply! Instead of helping build their own BMI into ASCAP’s 
class, these wireless factories were paying for BMI, but not making full use of 
it. And therein lay the crux of the entire situation! 

We skip by several years. 

In the November 13, 1948, issue of Billboard: Its honor roll of hits shows 
every one of the 10 top hits to be ASCAP-published! Its songs with the greatest 
radio audiences shows 28 ASCAP songs out of the first 30! Its records most 
played by dise jockeys shows 29 ASCAP songs out of top 30! Its best-selling 
popular retail records shows 28 ASCAP numbers out of top 30! 

Brother broadcasters, do we realize what we are doing—and to ourselves? 
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The BMI top echelon has been very aware of this situation. Prexy Carl Haver- 
lin has been calling attention to this unwholesome condition for months at NAB 
regional meetings. 

Why aren’t there BMI songs in the top 10? Because we don’t seem to care! 
Why aren’t there BMI songs in the top 10? Because we're taking BMI for 
granted, and using it sparsely. 

And we're passing by the best insurance we’ve ever owned. We pay the pre- 
miums, yet we seem to care nothing about collecting on the policies! 

I maintain that we are the ones who make the songs all America sings and 
listens to. I maintain that we are making the songs of ASCAP the top tunes 
of the country, week in and week out. And come soon, we'll have to pay the 
piper for our foolishness. 

TIME TO PREPARE 


But there’s still time. Not much, to be sure, but still time enough to escape 
the ASCAP net. If we use that time carefully and intelligently, I believe we can 
save ourselves many thousands of dollars. 

Obviously, the more successful BMI is, the less money it will cost you, the sub- 
scriber! The more hits BMI has, the more successful are BMI affiliate pub- 
lishers. 

BMI and its publishers do not have the power-packed financial setup of ASCAP 
publishers. Consequently, when BMI publishers are unable to push a song across, 
not because of quality but because the song is not properly exploited, BMI has to 
pay for the failure. Little wonder, then, that BMI is not consistently in a posi- 
tion to make monthly rebates ! 

And now, with the added competition of television and other media, and with 
rising costs in almost every phase of station operation, it is imperative that 
management look for every saving possible. 

Let’s look at it in this light. 

Certainly no one can deny the fact that we have more than an ample supply 
through BMI. I defy anyone in radio to tell me that the following BMI tunes are 
not top-drawer quality. 


You Belong to My Heart Green Eyes 

For Heaven’s Sake My Shawl 

Cool Water The Things I Love 
Rendezvous With a Rose You Are My Sunshine 
Teresa Amor 

Cuanto la Gusta Besame Mucho 
Nobody But You Brazil 

I Want To Cry Yours 

Lonesome Jungle Drums 
Hair of Gold Amapola 

One Has My Name My Promise to You 
Miserlou Babalu 

Flying Home Air Mail Special 

I Wonder Who’s Kissing Her Now Tico Tico 

Peanut Vendor 920 Special 

Blue Champagne Changes 
Poincianna 


I maintain that just because we see the name of BMI next to the tune, we 
feel at once that the tune isn’t up to ASCAP quality, to which I say hooey. I 
hold no special brief for BMI, except that we ourselves own it, and we’re not 
getting full value for our dollar. 

It seems to me the answer is simple. 

For the next 3 months, let each station start programing 70 percent ASCAP 
and 30 percent BMI in the popular field. For the following 6 months, change the 
percentage to 60 percent ASCAP and 40 percent BMI. After that, 50 percent 
ASCAP and 50 percent BMI. By this means, the acceptance of the song hits 
America sings will veer from ASCAP to BMI more equitably. 

Don’t forget one important angle. Peole can’t like a song if they don’t hear it. 
They won’t be able to know all ASCAP songs, because we won’t be playing them. 
They will get to know, like, ask for, and buy BMI songs. Again I say, BMI has the 
stuff for us, if only we'll start using our gray matter and putting the service, our 
service, to full use. 
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DISK JOCKEY CHOICE 


Along these same lines, it seems to me that record jockeys have been given much 
too wide latitude in the selection of the numbers programed on their shows. In 
many instances, it is known that music publishers force their tunes on these shows 
by means so well known to you all that any mention of them in this article would 
be unnecessary. With the decline of remote orchestras, the “romancing” that goes 
on these days between publishers, etc., and the jockey fraternity is beyond belief. 
Cases have come to attention wherein station operators are not only aware of the 
practice, but actually sanction it! With songs riding the crest of the hit parade 
rolls on the backs of such “blood money,” whom have we to blame for the current 
situation but ourselves? 

Also, since the jockey song polls are heavily colored, the actual value of them 
on a.countrywide basis is open to question. Yet we know that these polls do 
greatly influence the judgment of hundreds of jockeys all over the land. And 
So, the evil blossoms, All to our own detriment. 

The situation in particular issue can be cleared up. Again, the answer is 
simple. But it will take doing. All it calls for is close supervision of the 
programing material used by our own jockeys. Pull in the reins. Investigate 
the situations in your own stations, you managers and program heads. I believe 
that the whole messy picture can be cleared up. Then, no more unrealistic polls 
and attendant problems. And we could widen the base of our music operations, 
instead of playing Nature Boy until he’s blue in the face. 


TAKE UP THE PLAN 


All of this should have heen done years ago. But there’s no use crying over 
spilt sharps and flats. Let’s get down to business now. Take up the plan. 
Follow it through, day by day, week in and week out. 

It can’t be done by one station, one network, or a segment of our outlets. 
It calls for a complete, concentrated pitch by all of us, AM, FM, TV. 

Then, comes time for ASCAP confabs on new contracts, there’ll be no Jeannie 
With the Light Brown Headache. 

Mr. Pierce. Is it true that BMI seeks to influence broadcasters to 
play BMI music by rendering them many free services? 

Mr. Haver.in. I presume that the only answer to that is yes, be- 
cause the free services that we rendered are, indeed, to make friends 
of our customers, to make them like us, in the full hope that they will 
continue to like us. I guess the answer to that, Mr. Pierce, is “Yes.” 

Mr. Pierce. The services include, do they not, BMI Record Report 
and Forecast of Tomorrow’s BMI Song Hits, distribution of free rec- 
ords and sheet music, BMI newsletters, BMI music memos, BMI pin- 
up sheets, continuities, and at times a document known as BMI Tele- 
vision Sketchbook, a pamphlet known as Meet the Artist, BMI clinics, 
BMI program exchange, BMI offices in New York as headquarters 
for out-of-town broadcasters, BMI television service department and 
record purchasing assistance? 

Mr. Havertrn. Some of those that you read are not current. 

Mr. Pierce. But you have offered them ? 

Mr. Havertin. Not all of them at the present moment, sir. 

Mr. Pierce. But during various times? 

Mr. Haveruin. During various times we have indeed rendered serv- 
ices along the lines you have indicated. 

Mr. Pierce. All right. We have already discussed BMI pinup 
sheets, BMI newsletters, and music. 

Will you explain to the committee what the purposes of the BMI 
Record Report and Forecast of Tomorrow’s BMI Hit Songs is? 

Mr. Haverty. I do not recognize it. That may be something we 
once did that has been dredged up. I could not identify it. 
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Mr. Prerce. You do not do it at the present time ? 

Mr. Haveruin. I am not sure, sir. I just cannot for the moment 
bring that up in my mind as something we do do at this moment. 

Mr. Maerz. Have you at any time issued a document called the 
BMI Record Report? 

Mr. Havertin. I am sorry, sir, I can’t remember. 

Mr. Materz. Have you at any time issued a document periodically 
entitled “Forecast of Tomorrow’s BMI Hit Songs”? 

Mr. Haverutn. I don’t identify that at the present time. Many of 
these things, as I think, as I myself have said before, we learn from 
our big competitors. They issue material, too, and you understand 
I do want to keep that always before you, that some of these things 
that we do are not done only by us, but are done by others. 

Mr. Pierce. Will you check the records of your business and find 
out whether you still use this BMI Record Report and Forecast of 
Tomorrow’s BMI Hit Songs? 

Mr. Haverty. We will. 

Mr. Pierce. And also check and find out whether you ever used 
it and when and to what extent. 

Mr. Havertin. We will. 

Mr. Prerce. And to whom it was sent. 

Mr. Havertin. We will get you all of that, sir. 

(The information referred to is at p. 4943.) 

Mr. Pierce. All right. 

Will you explain does BMI distribute free records and sheet music? 

Mr. Haverurn. In the early days BMI, as a publishing company, 
did distribute free music, free sheet music, ait did distribute free 
records. This goes back to the 1940-41 period. 

Mr. Prerce. When did you stop that practice? 

Mr. Haveruin. I was going to say, sir, I can’t tell you when it 
ceased, but it was early, and I cannot remember in the past 7 or 8 
years if we have sent out any records at all. This is not to say that 
there may not have been some records; it is not a regular practice, in- 
asmuch as the recording company that records the recording artist, 
the distributor of the records, takes care of that to broadcasting sta- 
tions throughout the country, and it would hardly seem necessary 
for us to have done it. 

Mr. Pierce. I should like to show you a copy of a BMI Record 
Report and ask you to identify it. 

Mr. Haveruin. Did I mention publishers before when I said that 
records were sent out by various companies? If I did not, publishers 
should have been included. 

This is under date of February 18, 1952. I don’t know whether we 
still do it, sir. I identify that as a publication of our company. 

Mr. Prerce. All right. And that is the BMI Record Report? 

Mr. Havertin. The BMI Record Report. 

Mr. Pierce. I would like to indicate for the record that this ma- 
terial that I have just shown to Mr. Haverlin was obtained through 
subpena of certain files belonging to ASCAP. 

The Cuarrman. Belonging to whom? 

Mr. Prerce. ASCAP 

Does BMI prepare what is known as continuities? 
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Mr. Haverty. It does. 

Mr. Pierce. Will you explain to the committee what a continuity is? 

Mr. Haveruin. I have a list of the continuities. A continuity is 
a trade name given to a script which is prepared for broadcasting 
and we put out a number of these, a number of such continuities. Do 
you wish me to name them, sir? 

Mr. Prerce. No. I would just like to know what it is. What is 
ts 


i Bstpoee! 

r. Haveruin. It is a program running 5 minutes or 14 minutes 
or 30 minutes, or whatever the time cane te which is sent to those 
stations who want it, and presumably they want it because they want 
to broadcast it. 

Mr. Prerce. That is a prepared program? 

Mr. Haverurn. It is a prepared script. It is sent out through 
the mails. 

Mr. Pierce. It is sent, you say, to those stations that want it and 
only those stations that want it? 

Mr. Havertin. We do our best not to send it to those who throw 
it in the wastebasket, because it is costly, the mailing and the postage, 
and it clutters up their files. 

at PIERCE. at was the purpose of the BMI Sketch Book in 
1951 

Mr. Havertin. The BMI Television Sketch Book? 

Mr. Pierce. That is correct. 

Mr. Havertin. It was an attempt on our part to adapt to a new 
medium a story line written around a song. 

Mr. Pierce. A BMI song? 

Mr. Havertin. Without question, sir, a BMI song, as you state, 
so that the recipient of that could take the idea and develop it, girl 
meets boy, swings on gate, moon goes down, and sings a song, and 
that type of thing. It was illustrated with a photograph of some 
station’s performance of that song, so that this other station might 
see how they did it. A low-cost, economical form of using music on 
television. This was the reason for having done it. 

Mr. Prerce. What is the purpose of the pamphlet known as Meet 
the Artist ? 

Mr. Havertin. Meet the Artist is a service bulletin which lists 
the biographical data of several hundred performing artists, singers, 
and band leaders, and the like. It gives their birth date and their 
habits and what they like and where they went to school, so that a 
person performing a record of that artist may easily find the details 
about that artist. It is interesting to point out that some 70 or 80 
of the artists listed therein are ASCAP members. 

Mr. Prerce. Out of several hundred, you say? 

Mr. Haveruin. Out of several eine 

Mr. Prerce. To whom is this pamphlet sent ? 

Mr. Haveruin. It was a booklet, sir. A book, I think, would be 
better than a pamphlet, a compilation of biographical data listed 
ae and it would have Bing Crosby, and so forth, and it 
was sent to all radio stations. 


Mr. Pierce. What are the functions of BMI clinics? 
Mr. Havertrn. Primarily they are forums to which all broadcasters 
are invited. They were held last year in some 42 States. We took to 
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that clinic three traveling speakers who are qualified broadcasters to 
speak interestingly on how they do things in their stations. Two local 
speakers from the State itself are brought in. These men talk on 
various aspects of broadcasting, public service, local news, the proper 
way to select records. We have tried to be very good about that. We 
don’t talk about BMI in these clinics. 

Mr. Pierce. But everybody knows it isa BMI clinic? 

Mr. Haveruin. I was going to continue. I am not avoiding. They 
are called BMI clinics, and we take great pride in them. We try to 
render a service to our customers thereby, and the customer broad- 
casters who come there tell us they enjoy them, and I think the com- 
mittee should know that we went into the field with these clinics at the 
request of broadcasters who asked us if we could not bring the clinic 
to the States rather than forcing them to come all the way to New 
York to attend the clinics. We used to give them here twice a year. 
They are program clinics in their fullest meaning. 

Mr. Prerce. Recently did you make contacts with the Federal 
Communications Commission and ask some of the Commissioners to 
attend these clinics ? 

Mr. Havertin, I did. 

Mr. Prerce. And what happened ? 

Mr. Havertin. Some of them came; some of them could not. 

Mr. Prerce. But some did attend your clinics? 

Mr. Havertin. Yes. I am trying to think of the clinic. I think 
at two clinics that I attended Mr. Hyde appeared. I seem to remem- 
ber Commissioner Webster in New Hatin. I believe Commissioner 
Lee—I was told by one of my colleagues—was at Nashville. I believe 
that Commissioner Bartley appeared in the New England area. At 
any rate, I can say this, we have a transcript of the total talks made 
at some of these clinics, and typed scripts for other years. For sev- 
eral years it was taped, and if the committee wishes, they may have 
access to the tapes and the talks. 

<r Prercr. Did the Commissioners address the clinics, do you 
know ¢ 

Mr. Havertin. They appeared at the luncheon and got up and 
spoke. Commissioner Webster spoke for forty-odd minutes on engi- 
neering problems, nothing to do with music. 

Mr. Hyde spoke generally on public service, and how well it was for 
Rant to remember their duties to the publie, and that sort of 
thing. 

The Cratrman. These are clinics that were held in various parts of 
the country ? 

Mr. Havertrn. Yes, sir. There were 42 of them last year, with 1 
held in each of 42 States. 

The Cuarrman. What is the purpose of inviting an FCC Commis- 
sioner to these clinics ? 

Mr. Havertrn. It was my idea. I thought that thereby we would 
afford the Commissioners an opportunity to meet under very pleasant 
circumstances some very pleasant men. It also occurred to me, and 
I was honest in saying this to the Commissioners when I invited 
them—it occurred to me that their presence there would be regarded 
as a great honor by the broadcasters. 
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The Cuamman. Were their expenses paid by BMI? 

Mr. Haverty. Their traveling expenses, yes, sir, as we do our 
clinic speakers. I believe that to be the fact. Let me not be too 
quick to say “Yes.” I believe they were. 

The Cuarmman. Now, these clinies—— 

Mr. Haver. I can find out, by the way, Mr. Chairman, exactly 
whether we did or not. 

The Cuamman. These clinics to which you invited these Commis- 
sioners were held by Broadcast Music, Inc., is that correct? 

Mr. Haverurn. Technically they are held in each State where there 
is a State association of broadcasters. On the program it says 
“Broadcast Music—BMI Clinics.” 

The Cuarrman. Well, you pay the bill, do you not? You pay the 
expenses ? 

Mr. Haverty. Oh, yes. 

The Cuamman. Are they not held under your auspices ? 

Mr. Havertin. Yes. I was trying to be exact for you. I believe 
that in some way they were also under the auspices of the State broad- 
casting association. I just wanted it to be complete, sir. 

The CHatmrMaAn. Does anyone else hold these types of clinics, 
so-called ? 

Mr. Haveruin. Well, the National Association of Broadcasters 
holds its meetings. They don’t call them clinics. They hold meet- 
ings for their members. Broadcast Advertising Bureau, now Radio 
Advertising Bureau, holds its meetings or clinics. 

The Cuairman. Well, that is an association that holds meetings. 
That is correct. 

Mr. Havertin. I didn’t get your distinction. I thought you said 
does any other entity. 

The CHamMan. I am only saying you mentioned broadcasting 
associations. They hold meetings periodically. They may be State 
broadcasters, National broadcasters, or regional broadcasters? 

Mr. Haveruin. Yes, sir. 

The Cuarrman. Here you have an entity in business called Broad- 
cast Music, Inc. They are holding a symposium or clinic or a meeting. 
There is a big distinction, is there not, between Broadcast Music, Inc, 
holding a disie and broadcasters in an association meeting? Do 
you not recognize a difference? 

Mr. Haveruin. Well, I don’t get the point to which you address 
pennants I recognize the difference between ourselves and the 

ational Association of Broadcasters. It never occurred to me to 
study the distinction as to our holding a meeting or their holding 
a meeting. 

The Cuarrman. I do not say that you cannot hold it. You can hold 
it all right, but I am just querying you, trying to get information 
as to whether it is proper to have a member of the Commission attend 
one of these clinics held by a private business organization. 

Mr. Havertin. They are open meetings. The press, educators, ond 
others are invited, and so forth. They are not in any sense closed. 
They are general meetings. , 

r. Keating. Anybody may come in that wants to? 
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Mr. Havertin. Anybody can come in. Indeed, I have seen at our 
clinics representatives of ASCAP. I have bou ht them a drink at 
the luncheon break. Representatives of SESAC used to go always 
to our clinics, but not so much in recent years. I guess they got 
bored with us. 

Mr. Harkins. Mr. Chairman. 

Did you say that representatives of the Federal Communications 
Commission participated in your 1956 clinics? 

Mr. Haveriin. 1956? 

Mr. Harkins. Yes. 

Mr. Havertrn. When I referred—when I said I remembered Mr. 
Hyde had been at a clinic, I don’t think it was in 1956, but I could 
be wrong. It might have been 1956 or 1955. 

Mr. Harkins. Is it not a fact that for 1956-—— 

Mr. Haver.in. I don’t think any of them went this year, sir, that 
ismy memory. I can ascertain that very quickly by asking the proper 
questions of the proper people at the office. 

Mr. Harkins. Well, I want to set the record straight here. In 
1955 you addressed letters to all the Commissioners requesting them 
to participate in the 1956 clinics? 

fr. Haverurn. No, sir. I believe that I addressed letters to them 
in 1955 inviting them to go to the 1955 clinics. 

Mr. Harkins. I see. Did you address letters to the Commissioners 


requesting them to participate in 1956 clinics ? 

Mr. Haveruin. I think I did. 

Mr. Harkins. And in those letters didn’t you indicate that there 
would be 12 teams that would be—— 

Mr. Haverwin. I don’t remember the words of my letters, but there 


were a number of teams in the sense of a number of clinics runnin 
at the same time. There were some of us who went out from BMI, 
to give 3 in 1 week, and in another part of the country there would 
-_ be 3 in 1 week and maybe there would be a total of 12, but I just 
orget. 

Mr. Harxrns. But there were a number of teams’ The country 
was divided up into regions, generally three States to a region, and 
the various Commissioners were assigned 

Mr. Haverurn. To 1, 2, 3 States; yes, sir. 

Mr. Harkins. That is right. And is it not right that every Com- 
missioner accepted your 1956 invitation ? 

Mr. Haveruin. I am sorry, sir, I cannot say. I can ascertain 
those who accepted. In fact, I am doubtful whether they went, 
although I remember inviting them. 

Mr. Harkins. Now, it was customary in the past for them to have 
accepted ¢ 

Mr. Haveruin. No. 

Mr. Harkins. Did they accept in 1955 ¢ 

Mr. Havertin. Some of them. That is the reason I was careful. 
You see, I was not present at clinics everywhere, sir. I was present 
at only a few of them, and I mentioned to you the ones that I re- 
membered personally having been with, where they appeared. 
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Mr. Harxtns. All right. I show you a letter dated September 2, 
1955, and ask you to identify it [handing document to Mr. Haverlin]. 

Mr. Haveruin. Yes, sir. This is identified as a letter written by 
Mr. Dolberg, vice president of BMI. 

Mr. Harkins. This is a letter, Mr. Chairman, dated September 2, 
1955, signed by Glenn Dolberg, vice president of BMI, addressed to 
Mr. Richard A. Mack, Federal Communications Commission, and I 
will read the letter. 

The Cuarrman. Read the whole thing. 

Mr. Harxins. Yes, sir. 


Dear COMMISSIONER Mack: Since we want to release a trade press story im- 
mediately announcing the 1956 series of BMI program clinics, would appreciate 
a note from you indicating your desire to be our guest and participate in as many 
clinics as your schedule will permit. 

Believe the invitation was extended to you and working clinie schedule sent 
recently by Carl Haverlin. 

We have received definite acceptances from Messrs.. Hyde, Bartley, Lee, Web- 
ster, and Doerfer. It is not necessary that you decide now which clinics you 
will attend. It is just that I would like to have word of your willingness and 
desire. 


Now, do you recall what Commissioner Mack responded ¢ 

Mr. Haverttin. No, sir. 

Mr. Keatine. Your recollection is there were not any of those Com- 
missioners there ? 

Mr. Havertin. In some fashion or another, that sticks in my mind 
that they did not go. At least this year I don’t remember of any of 
them being present. It is a simple thing to find out, and I will find. 
Incidentally going along with other invitations, we always extend in- 
vitations to the Governor of the State and may occasionally have been 
honored by the presence of the Governor, and so forth. 

Mr. Keatine. How about Members of Congress? 

Mr. Haverty. Unfortunately I don’t know enough Members of 
omerenn, but we would be happy to extend an invitation to you gen- 
tlemen. 

Mr. Harkins. I show you a letter dated February 9, 1956-—— 

The Cuatrman. The letter is accepted in the record. 

(The letter is as follows :) 


Broapcast Music, Inc., 


New York, N. Y., September 2, 1955. 
Mr. Ricuarp A. MACK, 


Federal Communications Commission, Washington, D. C. 


DEAR COMMISSIONER MAcK: Since we want to release a trade press story 
immediately, announcing 1956 series of BMI program clinics, would appreciate 
a note from you indicating your desire to be our guest and particpate in as many 
clinics as your schedule will permit. 

Believe the invitation was extended to you and working clinic schedule sent 
recently by Carl Haverlin. 

We have received definite acceptances from Messrs. Hyde, Bartley, Lee, 
Webster, and Doerfer. It is not necessary that you decide now which clinics 
will attend. It is just that I would like to have word of your willingness and 

e. 
Most cordially, 


GLENN Do.pere, Vice President. 
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Mr. Harkins. I show you a letter dated February 9, 1956. 

Mr. Havertrn. Yes, sir. 

Mr. Harxrns. Do you know whether you received the original of 
this letter? 

Mr. Havertin. It was not addressed to me, sir. 

Mr. Harkins. Was it addressed to the vice president of Broadcast 
Music, Ine. ? 

Mr. Haveruin. That is not to myself. 

Mr. Harkins. Was it ever brought to your attention? 

Mr. Havertin. I don’t say that it wasn’t. I just don’t remember 
seeing that letter. 

Mr. Hargrns. Was it brought to your attention? 

Mr. Haveruin. I have no memory of it. 

Mr. Harkins. This is a letter dated February 9, 1956, signed by 
Richard A. Mack, addressed to Mr. Glenn Dolberg, vice president, 
Broadcast Music, Inc. : 


Dear Mr. Dotserc: Thank you for your letter of February 7, with further 
reference to the 1956 BMI clinics. 

No doubt by this time you have received word from your president, Mr. 
Haverlin, that Chairman McConnaughey, by direction of the Commission, has 
canceled these engagements on behalf of each Commissioner. 

Please be assured that we regret that pressure of Commission work precludes 
our attendance. 

Very sincerely, 


Ricuarp A. MAcK, Commissioner. 

Do you have any recollection of receiving word from Chairman 
McConnaughey ? 

Mr. Haverurn. Yes, I have a memory that the Chairman’s indi- 
cation was the pressure of business would make it difficult, if not 
impossible, at that time. That was the tenor of it. It is memory on 
my part. The letter I can secure for you. 

Mr. Harkins. I show you a letter dated—— 

The Cuarrman. What is the date of that letter where you stated 
that Mr. McConnaughey. Chairman of the FCC, canceled these engage- 
ments on behalf of the Commissioners? 

Mr. Harkins. That is the letter I am showing you now. 

The Cuarrman. I am referring to the letter dated February 9 from 
Commissioner Mack. 

Mr. Harxrns. I did show that letter to Mr. Haverlin. 

Mr. Havertrn. Yes, sir; I remember the letter. 

Mr. Harxrns. You remember the letter ? 

Mr. Haveriin. I didn’t remember the other. I don’t remember 
having seen that. This I do. 

Mr. Harkins. This is a letter dated February 1, 1956, signed by 
George C. McConnaughey, Chairman, Federal Communications Com- 
mission, addressed to Mr. Carl Haverlin, president, Broadcast Music, 
Inc., 589 Fifth Avenue, New York 17, N. Y. 

Dear Mr. Havertrn: At a meeting of the Federal Communications Commis- 
sion on February 1, 1956, the matter of the commitments made by the Commis- 
sioners to attend the 1956 program clinics of your organization was brought 


up for discussion because of the great number of rulemaking proceedings, im- 
portant pending decisions in comparative cases, workload, scheduled hearings 
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before congressional committees, and future anticipated meetings before con- 
gressional committees which will be called on very short notice. 

Because of the foregoing situation, the Commission decided that none of the 
Commissioners would be able to attend the 1956 program clinics of your organi- 
zation and that all commitments made for the same were canceled. 

Now, my question is this: Did any Commissioner attend the 1956 
clinics ? 

Mr. Haverty. As I think I stated before, to the best of my memory, 
“No.” However, I was not at all of them, and the only thing I can do, 
sir, would be to establish that fact by the one man that I think would 
have knowledge, Mr. Dolberg, who 1s the vice president in charge of 
station relations, and who has the general area of clinics under his 


direct supervision. 

Mr. Higkien: After receipt of the February 1 letter from the 
Chairman of the Federal Communications Commission, and also 
receipt of the February 9 letter from Mr. Mack, did you not again 
extend an invitation to the Commissioners to attend your clinics? 

Mr. Haveruin. That perhaps is the reason I did, and you may have 
something before you. I said that I thought the door was not entirely 
closed, that there might be some relief of the pressures on them, and 
therefore, if I did, it was merely to reinstate the invitation that we 
wanted them to be there. That is possible. 

Mr. Harxrns. Do you recall the letter I am referring to? 

Mr. Havertin. I haven’t seen it. 

(The letter was handed to Mr. Haverlin.) 

Mr. Haveruin. Yes, sir; I remember this letter now. This was 
for the meeting in the city of Washington itself. 

Mr. Harkins. That is right. 

Mr. Haveruin. Yes, sir. 

Mr. Harkins. This is a letter dated March 1, 1956, signed by Carl 
Haverlin, addressed to Commissioner Richard A. Mack, Federal Com- 
munications Commission, New Post Office Building, Washington 25, 


DEAR COMMISSIONER MACK: I have written a letter to Chairman McConnaughey 
extending our cordial invitation to the Commission en banc to attend the luncheon 
which will be given during our BMI program clinic on Monday, March 19, at 
the Hotel Statler in Washington. The clinic will start at 10 a. m., adjourn for 
lunch at 12: 45, and resume at 2 o'clock, ending at 5. 

I sincerely hope that you will be able to be with us at the luncheon and/or any 
part of the clinic you may find it possible to attend within the limits of your 
busy day. 

I shall look forward with pleasure to hearing from you. 


Now, did anybody from the Federal Communications Commission 
attend the BMI clinic on March 19 at the Hotel Statler ? 

Mr. Havertin. I don’t know. 

Mr, Harkins. Were you there? 

Mr. Haveruin. No, sir. 

Mr. Harkins. Will you ascertain for the record whether or not any 
Commissioner steendek any 1956 program clinic of BMI? 


Mr. Haverty. I will. 
(The information referred to is at p. 4943.) 
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eo Harxins. Mr. Chairman, I offer this correspondence in the 
record. 

The Cuarrman. Accepted. I think at this point the committee will 
adjourn to meet tomorrow morning in this room at 9:30 a. m., and, 
Mr. Haverlin, you will be present at that time to continue your testi- 
mony and answer questions. 

(The material] referred to is as follows :) 


Broapcast Music, INc., 
New York 17, N. Y., March 1, 1956. 
Commissioner RicHarp A. MACK, 
Federal Communications Commission, 
Washington, D.C. 


DEAR COMMISSIONER MACK: I have written a letter to Chairman McConnaughey 
extending our cordial invitation to the Commission en banc to attend the 
luncheon which will be given during our BMI program clinic on Monday, 
March 19, at the Hotel Statler in Washington. The clinic will start at 10 a. m., 
adjourn for lunch at 12: 45, and resume at 2 o’clock, ending at 5. 

I sincerely hope that you will be able to be with us at the luncheon and/or 
any part of the clinic you may find it possible to attend within the limits of your 
busy day. 

I shall look forward with pleasure to hearing from you. 

Sincerely, 
CaRL HAVERLIN. 


(To be associated with item No, 7—Executive agenda—2-1-—56. ) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., February 1, 1956. 
Mr. CARL HAVERLIN, 
President, Broadcast Music, Inc., 
Neu York, N.Y. 


DEAR Mr. HAVERLIN: At a meeting of the Federal Communications Commission 
on February 1, 1956, the matter of the commitments made by the Commissioners 
to attend the 1956 program clinics of your organization was brought up for dis- 
cussion because of the great number of rulemaking proceedings, important pend- 
ing decisions in comparative cases, workload, scheduled hearings before congres- 
sional committees, and future anticipated meetings before congressional com- 
mittees which will be called on very short notice. 

Recause of the foregoing situation, the Commission decided that none of the 
Counissioners would be able to attend the 1956 program clinics of your organiza- 
tion and that all commitments made for the same were canceled. 


By DIRECTION OF THE COMMISSION, 
GeorGE C. McCoNNAUGHEY, 
Chairman. 


Fesrvuary 9, 1956. 
Mr, Gren DoLnerc, 
Vice President, Broadcast Music, Inc., 
New York 17, N. Y. 


Dear Mr. Dolserc: Thank you for your letter of February 7, with further 
reference to the 1956 BMI clinics. 

No doubt by this time you have received word from your president, Mr. Haver- 
lin, that Chairman McConnaughey, by direction of the Commission, bas canceled 
these engagements on behalf of each Commissioner. 

Please be assured that we regret that pressure of Commission work precludes 
our attendance. 

Very sincerely, 
Ricuarp A. Mack, Commissioner. 
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BMI 1956 Crinic ScHEDULE 


WEST EAST 
Team 1 Team 2 
Washenstee.. =... oe: Feb. MII iii niccemtinnnisniaquuiitien Feb. 26 
Sis dha lsonieaeaoiss ic ancient Feb. Mississippi__.............. Feb. 29 
San Francisco__.._._..__- Mar. 2 NR ace. a. ee oe Mar. 2 
Team 3: Team 4: 
pa eae Mar. 5 in sihtttnhin citys cicnntinaes Mar. 5 
ths acdinsbietinnnatialindtaere Mar. 7 icin nin inaspaticesins Mar. 7 
RN saci ait Mar. 9 South Carolina___._._____ Mar. 9 
Team 5 Team 6: 
PIE F vventoctbivinnmmsiticactel Mar. 12 North Carolina__.......-. Mar. 12 
NE SEP a.seccndine minum ecient Mar. 14 NS dinesntitin naan Mar. 14 
CI iscsi spiders Mar. 16 West Virginia___..._.____ Mar. 16 
Team 7: Team 8: 
IN aati teeniin Ainge daa haar May 7 Maryland-District of Co- 
Sites. sie siedadeiaa soe May 9 I ti iit a cienwiinain Mar. 19 
IG iia. — sige cent a May 11 Pennsylvania__.___......- Mar. 21 
Team 9 ities meth his: Mar. 23 
bthatise cnaemebtrny caiataiaiind May 13 | Team 10: 
PE a icin cinimnchinhsivechingiad May 16 New Jersey_....-.....---- May 7 
PRON i acne nena May 18 IG, Skiing men mnsien May 9 
Team 11 ES citlniis ile nicinciiatinwints May 11 
Bt i shee arial May 21 | Team 12: 
NS osha May 23 I tii ad aicinscieatanions May 14 
I indole o niclindien sce May 25 Massachusetts__........-- May 16 
Team 13: TN ai oN cc csenicne May 18 
TIN li ns a eel June 4 
PI iis cis gubicitcdiiniccheidienttetcn June 6 
iii a i June 8 
Team 14: 
nicks ighett cinth deanna on June 11 
WE PO init damien June 13 
CORN sascha bio June 15 


The additional witnesses for tomorrow will be Mr. Herman Finkel- 
stein of ASCAP, Mr. Vance L. Eckersley, TV station WGBI, Scran- 
ton, Pa., and W. C. oa resident, TV station WEAU, Eau 
Claire, Wis. Also Mr. Billy tees has indicated to counsel of the 
committee that he will be present tomorrow. 

We will now adjourn until tomorrow at 9: 30 a. m. 

(Whereupon, at 5: 30 p. m., the subcommittee adjourned until 9: 30 
a. m., the following day, Tuesday, September 18, 1956.) 
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THE AMERICAN PUBLIC CHOOSES 
ASCAP MUSIC 


We ees a 
have heard Mary Martin and Ethel Merman STi 
@ cavakade of American songs on the great 
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The American Society of Composers, Authors and Publishers 
575 Madison Avenue, New York 22, N. Y 
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The American Society of Composers, Authors and Pub- 
lishers presents this booklet listing songs, composed and 
written by its members during the past forty years, which 
have become hit tunes through popular acceptance. In 
the final analysis, it is always the public which makes the 
song hit — whether it is introduced on radio or television, 
in the theatre, on records or any other media. The Society 
has compiled this booklet from the many thousands of 
titles in its large and varied repertory, to meet_requests 
from radio and TV program directors, theatre managers 
and producers, writers and editors, advertising agencies 
and students. 


tions of that country’s social history. “40 Years of Hit 
Tunes” mirrors many themes of America’s past and pres- 
ent — in war times, in prosperity and depression, in 
times of stress, in times of peace. There is one theme, 
however, which never changes: Boy loves girl, girl loves 
boy. 

In selecting these songs, objective criteria were used. 
Various lists and surveys were correlated with ASCAP’s 
own records of performances of the works of its mem- 
bers. The songs listed, of course, represent only a small 
segment of the Society's repertory, which contains the 
finest music written by American writers of both popu- 
lar and standard works. The composers and authors of 
ASCAP are proud of this ever-growing repertory of mus- 
ical Americana. 








a 
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19715 


ALABAMA JUBILEE 
w: Jack ¥ellen 
m: George L. Cobb 
Remick Music Corp. 


ALONG THE ROCKY ROAD TO DUBLIN 
w: Joe Young 
m: Bert Grant 
Warock Music, Inc. 


ARE YOU FROM DIXIE, ‘CAUSE I'M FROM 
DIXIE TOO 

w: Jack Yellen 

m: George L. Cobb 

M. Witmark & Sons 


AUF WIEDERSEHN 
w: Herbert Reynolds 
m: Sigmund Romberg 
G. Schirmer, Inc. 


BABES IN THE WOOD 
w: Schuyler Greene 
m: Jerome Kern 
T. 8. Harms Co. 
Jerry Vogel Music Co., Inc. 


BEATRICE FAIRFAX, TELL ME WHAT TO DO 
w: Grant Clarke & Joe McCarthy 
m: James V. Monaco 
leo Feist, Inc. 
Fred Fisher Music Co., Inc. 


FASCINATION 
w: Harold Atteridge 
m: Sigmund Romberg 
G. Schirmer, Inc. 
Venus Music Corp. 


GIRL ON THE MAGAZINE COVER 
Irving Berlin 
Irving Berlin Music Corp. 


HELLO, FRISCO! 
w: Gene Buck 
m: Louis A. Hirsch 
M. Witmark & Sons 


HELLO, HAWAII, HOW ARE YOU 
w: Bert Kalmar & Edgar Leslie 
m: Jean Schwartz 
Mills Music, Inc. 

Edgar Leslie, Inc. 
Famous Music Corp. 


| DIDN'T RAISE MY BOY TO BE A SOLDIER 
w: Alfred Bryan 
m: Al Piantadosi 
leo Feist, Inc. 


IF WE CAN'T BE THE SAME OLD 
SWEETHEARTS, WE'LL JUST BE THE SAME 
OLD FRIENDS 

w: Joe McCarthy 

m: James V. Monaco 

Leo Feist, inc. 


IRELAND 1S IRELAND TO ME 
w: Fiske O'Hara & J. Keirn Brennan 
m: Ernest R. Ball 
M. Witmark & Sons 


IT’S TULIP TIME IN HOLLAND 
w: Dave Radford 
m: Richard A. Whiting 
Remick Music Corp. 


JELLY ROLL BLUES 
m: Ferd Morton 
Melrose Music Corp. 


JUST TRY TO PICTURE ME 
DOWN HOME IN TENNESSEE 
w: William Jerome 
m: Walter Donaldson 
Mills Music, Inc. 


KISS ME AGAIN 
w: Henry Blossom 
m: Victor Herbert 
M. Witmark & Sons 


LADDER OF ROSES 
w: R. H. Burnside 
m: Raymond Hubbell 
Harms, Inc. 


LOVE IS THE BEST OF ALL 
w: Henry Blossom 
m: Victor Herbert 
M. Witmark & Sons 


MEMORIES 
w: Gus Kahn 
m: Egbert Van Alstyne 
Remick Music Corp. 


MY LITTLE GIRL 
w: Sam M. Lewis & Will Dillon 
m: Albert Von Tilzer 
Broadway Music Corp. 


MY MOTHER'S ROSARY 
w: Sam M. Lewis 
m: George W. Meyer 
Mills Music, Ine. 


NEAPOLITAN LOVE SONG 
w: Henry Blossom 
m: Victor Herbert 
M. Witmark & Sons 
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PUT ME TO SLEEP WITH AN OLD-FASHIONED 
MELODY 

w: Sam M. Lewis & Dick Howard 

m: Harry Jentes 

Broadway Music Corp. 
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RAGGING THE SCALE 
m: Edward B. Claypoole 
Broadway Music Corp. 


SHE'S THE DAUGHTER OF MOTHER MACHREE 
w: Jeff T. Nenarb 
m: Ernest R. Ball 
M. Witmark & Sons 
Jerry Vogel Music Co., Inc. 


SIAM 
w: Howard Johnson 
m: Fred Fisher 
Fred Fisher Music Co., Inc. 


SIMPLE MELODY 
Irving Berlin 
Irving Berlin Music Corp. 


$O LONG LETTY 
Ear! Carroll 
M. Witmark & Sons 


SOME LITTLE BUG IS GOING TO FIND YOU 
w: Benjamin Hapgood Burt & Roy Atwell 
m: Silvio Hein 


Harms, Inc. 


SONG OF THE ISLANDS 
Charles E. King 
Charles E. King 


THERE'S A BROKEN HEART FOR EVERY LIGHT 
ON BROADWAY 

w: Howard Johnson 

m: Fred Fisher 

Fred Fisher Music Co., Inc. 
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THERE'S A LITTLE LANE WITHOUT A TURNING 
ON THE WAY TO HOME SWEET HOME 

w: Sam M. Lewis 

m: George W. Meyer 

Broadway Music Corp. 


UNDERNEATH THE STARS 
w: Fleta Jan Brown 
m: Herbert Spencer 
Remick Music Corp. 


WE'LL HAVE A JUBILEE IN MY OLD 
KENTUCKY HOME 

w: Coleman Goetz 

m: Walter Donaldson 

Mills Music, Inc. 


WHEN | LEAVE THE WORLD BEHIND 
Irving Berlin 
Irving Berlin Music Corp. 


WHEN YOU'RE IN LOVE WITH SOMEONE 
WHO IS NOT IN LOVE WITH YOU 

w: Grant Clarke 

m: Al Piantadosi 

Leo Feist, Inc. 

Fred Fisher Music Co., Inc. 


A WORD THAT MEANS THE WORLD 
TO ME, MOTHER 

w: Howard Johnson 

m: Theodore Morse 

Leo Feist, Inc. 


YOU KNOW AND I KNOW AND WE BOTH 
UNDERSTAND 

w: Schuyler Greene 

m: Jerome Kern 

T. B. Harms Co. 

Jerry Vogel Music Co., Inc. 


YOU'LL ALWAYS BE THE SAME SWEET GIRL 
w: Andrew B. Sterling 
m: Harry Yon Tilzer 
Harry Von Tilzer Music Pub. Co. 
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ALLAH'S HOLIDAY 
w: Otto Harbach 
m: Rudolf Frim! 
G. Schirmer, Inc. 


ARRAH GO ON, I'M GONNA GO BACK TO 
OREGON 

w: Sam M. Lewis & Joe Young 

m: Bert Grant 

Mills Music, Inc. 

Warock Music, Inc. 


BABY SHOES 
w: Joe Goodwin & Ed Rose 
m: Al Piantadosi 
Shapiro, Bernstein & Co., Inc. 


DOWN IN HONKY TONKY TOWN 
Chas. McCarron & Chris Smith 
Broadway Music Corp. 


GIVE A LITTLE CREDIT TO YOUR DAD 
w: William Tracey 
m: Nat Vincent 
Broadway Music Corp. 


GOOD-BYE, GOOD LUCK, GOD BLESS YOU 
w: J. Keirn Brennan 
m: Ernest R. Ball 
M. Witmark & Sons 


HAVE A HEART 
w: P. G. Wodehouse 
m: Jerome Kern 
T. B. Harms Co. 


HOW’S EVERY LITTLE THING IN DIXIE 
w: Jack Yellen 
m: Albert Gumble 
Remick Music Corp. 


| AIN’T GOT NOBODY 
w: Roger Graham 
m: Spencer Williams 
Mayfair Music Corp. 
Jerry Vogel Music Co., Inc. 


| CAN DANCE WITH EVERYBODY 

BUT MY WIFE 
w: Joseph Cawthorn & John L. Golden 
m: John L. Golden 
Harms, Inc. 


IF | KNOCK THE “‘L"’ OUT OF KELLY 
w: Sam M. Lewis & Joe Young 
m: Bert Grant 
Mills Music, Inc. 
Warock Music, Inc. 


IF YOU HAD ALL THE WORLD AND ITS GOLD 
w: Bartley Costello & Harry Edelheit 
m: Al Piantadosi 
Laurel Music Corp. 


IF YOU WERE THE ONLY GIRL IN THE WORLD 
w: Clifford Grey 
m: Nat D. Ayer 
B. Feldman & Co., Ltd. 
Remick Music Corp. & Chappell & Co., 
Inc. (for U.S.) 


I'M SORRY | MADE YOU CRY 
N. J. Clesi 
Leo Feist, Inc. 


IRELAND MUST BE HEAVEN, FOR MY 
MOTHER CAME FROM THERE 
w: Joe McCarthy & Howard Johnson 
m: Fred Fisher 
Leo Feist, Inc. 


KATINKA 
w: Otto Harbach 
m: Rudolf Friml 
G. Schirmer, Inc. 


LI'L LIZA JANE 
Ada De Lachav 
Miller Music Corp. 


MAMMY'S LITTLE COAL BLACK ROSE 
w: Raymond Egan 
m: Richard A. Whiting 
Remick Music Corp. 


M-1-S-S-1-S-S-1-P-P-1 
w: Bert Hanlon & Benny Ryan 
m: Harry Tierney 
Leo Feist, Inc. 


NAT'AN, NAT’AN, NAT’AN, TELL ME FOR 
WHAT ARE YOU WAITIN, NATAN 

James Kendis 

Kendis Music Corp. 


NOLA 
m: Felix Arndt 
Sam Fox Publishing Co., Inc. 


OH! HOW SHE COULD YACKI, HACKI, 
WICKI, WACKI, WOO 
w: Sianley Murphy & Chas. McCarron 
m: Albert Von Tilzer 
Broadway Music Corp. 


POOR BUTTERFLY 
w: John L. Golden 
m: Raymond Hubbell 
Harms, Inc. 
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PRETTY BABY 
w: Gus Kahn 
m: Tony Jackson & Egbert Van Alstyne 
Remick Music Corp. 


ROSES OF PICARDY 
w: Frederick E. Weatherly 
m: Haydn Wood 
Chappell & Co., Inc. 


SINCE MAGGIE DOOLEY LEARNED THE 
HOOLEY HOOLEY 

w: Bert Kalmar & Edgar Leslie 

m: Geo. W. Meyer 

Mills Music, Inc. 

Edgar Leslie, Inc. 


THERE'S A LITTLE BIT OF BAD IN EVERY 
GOOD LITTLE GIRL 

w: Grant Clarke 

m: Fred Fisher 

Fred Fisher Music Co., Inc. 


THERE’S A QUAKER DOWN IN QUAKER 
TOWN 

w: David Berg 

m: Alfred Solman 

Edwin H. Morris & Co., Inc. 

Jerry Vogel Music Co., Inc. 


THEY’RE WEARING 'EM HIGHER IN HAWAII 
w: Joe Goodwin 
m: Halsey K. Mohr 
Shapiro, Bernstein & Co., Inc. 
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THROW ME A ROSE 
w: P. G. Wodehouse & Herbert Reynolds 
m: Emmerich Kalman 
Harms, Inc. 


WAY DOWN IN IOWA I'M GOING TO 
HIDE AWAY 

w: Sam M. Lewis & Joe Young 

m: George W. Meyer 

Mills Music, tne. 

Warock Music, Inc. 


WHAT DO YOU WANT TO MAKE THOSE 
EYES AT ME FOR 

w: Joe McCarthy & Howard Johnson 

m: James V. Monaco 

leo Feist, Inc. 


YAAKA HULA HICKEY DULA 
w: E. Ray Goetz & Joe Young 
m: Pete Wendling 
Mills Music, Inc. 

Warock Music, Inc 


YOU CAN'T GET ALONG WITH 'EM OR 
WITHOUT 'EM 

w: Grant Clarke 

m: Fred Fisher 

Fred Fisher Music Co., Inc. 


1917 


BEALE STREET BLUES 
W. C. Handy 
Handy Bros. Music Co., Inc 


THE BELLS OF ST. MARY'S 
w: Douglas Furber 
m: A. Emmet Adams 
Ascherberg, Hopwood & Crew, Ltd. 
Chappell & Co., Inc. (for U.S.) 


BRING BACK MY DADDY TO ME 
w: William Tracey & Howard Johnson 
m: George Meyer 
Leo Feist, Inc. 


DARKTOWN STRUTTER’S BALL 
Shelton Brooks 
Leo Feist, Inc. 


EVERYBODY OUGHT TO KNOW HOW TO DO 
THE TICKLE TOE 

w: Otto Harbach 

m: Louis A. Hirsch 

M. Witmark & Sons 


FOR ME AND MY GAL 
w: Edgar Leslie & E. Ray Goetz 
m: George W. Meyer 
Mills Music, Inc. 


GIVE A MAN A HORSE HE CAN RIDE 
w: James Thomson 
m: Geoffrey O'Hara 
R. L. Huntzinger, Inc. 


GIVE ME THE MOONLIGHT, GIVE ME 
THE GIRL 

w: Lew Brown 

m: Albert Von Tilzer 

Broadway Music Corp. 


GOING UP 
w: Otto Harbach 
m: Louis A. Hirsch 
M. Witmark & Sons 


GOOD-BYE BROADWAY, HELLO FRANCE 
w: C. Francis Reisner & Benny Davis 
m: Billy Baskette 
leo Feist, Inc. 
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HOMING 
w: Arthur L. Salmon 
m: Teresa Del Riego 
Chappell & Co., Inc. 


| DON’T KNOW WHERE I'M GOING 
BUT I'M ON MY WAY 

George Fairman 

Harry Von Tilzer Music Pub. Co. 


| DON’T WANT TO GET WELL 
w: Howard Johnson & Harry Pease 
m: Harry Jentes 
Leo Feist, Inc. 


I'M ALL BOUND 'ROUND WITH THE 
MASON DIXON LINE 

w: Sam M. Lewis & Joe Young 

m: Jean Schwartz 

Mills Music, Inc. 


INDIANA 
w: Ballard Macdonald 
m: James F. Hanley 
Shapiro, Bernstein & Co., Inc. 


JOAN OF ARC, THEY ARE CALLING YOU 
w: Alfred Bryan & Willie Weston 
m: Jack Wells 
Mills Music, Inc. 
Fred Fisher Music Co., Inc. 


JOHNSON RAG 
Guy Hall & Henry Kleinkauf 
Robbins Music Corp. 


JUMP JIM CROW 
w: Rida Johnson Young 
m: Sigmund Romberg 
G. Schirmer, Inc. 


LEAVE IT TO JANE 
w: P. G. Wodehouse 


m: Jerome Kern 
T. B. Harms Co. 


LITTLE MOTHER OF MINE 
w: Walter H. Brown 
m: Harry T. Burleigh 
G. Ricordi & Co. fof N.Y.) 


LORRAINE, MY BEAUTIFUL ALSACE LORRAINE 
w: Alfred Bryan 
m: Fred Fisher 
Fred Fisher Music Co., Inc. 
Mills Music, Inc. 


LOVE WILL FIND A WAY 


w: Harry Graham 

m: Harold Fraser-Simson 
Ascherberg, Hopwood & Crew., Ltd. 
Leo Feist, Inc. (for U.S.) 


OH JOHNNY, OH JOHNNY, OH! 


w: Ed. Rose 
m: Abe Olman 
Forster Music Publisher, Inc. 


OUT WHERE THE WEST BEGINS 
w: Arthur Chapman 
m: Estelle Philleo 
Forster Music Publisher, Inc. 


OVER THERE 
George M. Cohan 
Leo Feist, Inc. 


SAILIN’ AWAY ON THE HENRY CLAY 
w: Gus Kahn 
m: Egbert Van Alstyne 
Remick Music Corp. 


SEND ME AWAY WITH A SMILE 


Lovis Weslyn & Al Piantadosi 
Robbins Music Corp. 


SMILES 


w: J. Will Callahan 
m: Lee S. Roberts 
Remick Music Corp. 


SOME SUNDAY MORNING 
w: Gus Kahn & Raymond Egan 
m: Richard A. Whiting 
Remick Music Corp. 


THEY GO WILD SIMPLY WILD OVER ME 
w: Joe McCarthy 
m: Fred Fisher 
Fred Fisher Music Co., Inc. 
Robbins Music Corp. 


THINE ALONE 
w: Henry Blossom 
m: Victor Herbert 
M. Witmark & Sons 


TIGER RAG 
m: Original Dixieland Jazz Band 
Leo Feist, Inc. 


"TIL THE CLOUDS ROLL BY 
w: P. G. Wodehouse 
m: Jerome Kern 
T. B. Harms Co. 


WAIT TILL THE COWS COME HOME 
w: Anne Caldwell 
m: Ivan Caryll 
Chappell & Co., Inc. 


WHEN THE BOYS COME HOME 
w: John Hay 
m: Oley Speaks 
G. Schirmer, Inc 


eee 
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PARLEZ VOUS FRANCAIS w: Gus Kahn & Raymond Egan 
w: William Hart m: Richard A. Whiting 
m: Ed. Nelson Remick Music Corp. 


Stasny Music Corp. 


f 
WHEN YANKEE DOODLE LEARNS TO WHERE THE MORNING GLORIES GROW 
WILL YOU REMEMBER 


M. Witmark & Sons 


WHERE DO WE GO FROM HERE? w: Rida Johnson Young 
Howard Johnson & Percy Wenrich m: Sigmund Romberg 
Leo Feist, Inc. G. Schirmer, Inc. 

AFTER YOU'VE GONE | FOUND THE END OF THE RAINBOW 
Henry Creamer & Turner Layton John Mears, Harry Tierney & 
Mayfair Music Corp. Joseph McCarthy 

Fred Fisher Music Co., Inc. 

BEAUTIFUL OHIO Robbins Music Corp. 

w: Ballard Macdonald 
m: Mary Earl | HATE TO LOSE YOU 
Shapiro, Bernstein & Co., Inc. w: Grant Clarke 
m: Archie Gottler 
CHONG, HE COME FROM HONG KONG Fred Fisher Music Co., Inc. 
Harold Weeks Blossom Music Corp. 
Venus Music Corp. 
I'M ALWAYS CHASING RAINBOWS 

THE DAUGHTER OF ROSIE O'GRADY w: Joseph McCarthy 
w: Monty C. Brice m: Harry Carroll 
m: Walter Donaldson Venus Music Corp. 

M. Witmark & Sons Robbins Music Corp. 

DEAR LITTLE BOY OF MINE JA-DA 
w: J. Keirn Brennan Bob Carleton 
m: Ernest R. Ball Leo Feist, Inc. { 


JUST A BABY’S PRAYER AT TWILIGHT 


DEAR OLD PAL OF MINE w: Sam M. Lewis & Joe Yourag 

w: Harold Robe m: M. K. Jerome 

m: Gitz Rice Mills Music, Inc. 

Bregman, Vocco & Conn, Inc. Warock Music, Inc. 
EVERYTHING IS PEACHES DOWN IN GEORGIA K-K-K-KATY 

w: Grant Clarke Geoffrey O'Hara 

m: Milton Ager & George W. Meyer Leo Feist, Inc. 

Leo Feist, Inc. 

Fred Fisher Music Co., Inc. MADELON 

French w: L. Bousquet 

GOOD-MORNING, MR. ZIP-ZIP-ZIP English w: Alfred Bryan 

Robert Loyd m: Camille Robert 

Leo Feist, Inc. Remick Music Corp. 
HELLO, CENTRAL, GIVE ME NO MAN'S LAND MICKEY 

w: Som M. Lewis & Joe Young w: Harry Williams 

m: Jean Schwartz m: Neil Moret 

Mills Music, Inc. Charles N. Daniels, Inc. 

Warock Music, Inc. Jerry Vogel Music Co., Inc. 
HINDUSTAN OH! FRENCHY 

Oliver G. Wallace & Harold Weeks w: Sam Ehrlich 

Forster Music Pub. Inc. m: Con Conrad 


Venus Music Corp. Broadway Music Corp. 
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OH! HOW | HATE TO GET UP IN THE 
MORNING 

Irving Berlin 

Irving Berlin Music Corp. 


QUI, OUI, MARIE 
w: Alfred Bryan & Joe McCarthy 
m: Fred Fisher 
Fred Fisher Music Co., Inc. 
Robbins Music Corp. 


ROCK-A-BYE YOUR BABY WITH A 
DIXIE MELODY 

w: Sam M. Lewis & Joe Young 

m: Jean Schwartz 

Mills Music, Inc. 

Warock Music, Inc. 


ROSE OF NO MAN'S LAND 
Jack Caddigan & Joseph A. Brennan 
Jerry Vogel Music Co., Inc. 


SMILIN’ THROUGH 
Arthur Penn 
M. Witmark & Sons 


SOMEBODY STOLE MY GAL 
Leo Wood 
Robbins Music Corp. 
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THAT TUMBLE-DOWN SHACK IN ATHLONE 
w: Richard W. Pascoe 
m: Monte Carlo, Alma Sanders 
Mills Music, Inc. 


THAT WONDERFUL MOTHER OF MINE 
w: Clyde Hager 
m: Walter Goodwin 
M. Witmark & Sons 


THEY WERE ALL OUT OF STEP BUT JIM 
Irving Berlin 
Irving Berlin Music Corp. 


TILL WE MEET AGAIN 
w: Raymond B. Egan 
m: Richard A. Whiting 
Remick Music Corp. 


WHEN YOU LOOK IN THE HEART OF A ROSE 
w: Marian Gillespie 
m: Florence Methven 
Leo Feist, Inc. 


WOULD YOU RATHER BE A COLONEL WITH 
AN EAGLE ON YOUR SHOULDER, OR A 
PRIVATE WITH A CHICKEN ON YOUR KNEE? 

w: Sidney D. Mitchell 

m: Archie Gottler 

Leo Feist, Inc. 


1919 


ALICE BLUE GOWN 
w: Joseph McCarthy 
m: Harry Tierney 
Leo Feist, Inc. 


ALL THE QUAKERS ARE SHOULDER SHAKERS 
— DOWN IN QUAKER TOWN 

w: Bert Kalmar & Edgar Leslie 

m: Pete Wendling 

Mills Music, Inc. 

Edgar Leslie, Inc. 


AND HE'D SAY OO-LA LA! WEE WEE 
Harry Ruby & George Jessel 
Mills Music, Inc. 


BABY WON'T YOU PLEASE COME HOME 
Charles Warfield & Clarence Williams 
Pickwick Music Corp. 


CHINESE LULLABY 
Robert Hood Bowers 
Fred Fisher Music Co., Inc 


DADDY LONG LEGS 
w: Sam M. Lewis & Joe Young 
m: Harry Ruby 
Millis Music, Inc. 
Warock Music, Inc. 


DARDANELLA 
w: Fred Fisher 
m: Felix Bernard & Johnny S. Black 
Fred Fisher Music Co., Inc. 


HOW YA GONNA KEEP 'EM DOWN ON THE 
FARM, AFTER THEY'VE SEEN PAREE? 

w: Sam M. Lewis & Joe Young 

m: Walter Donaldson 

Mills Music, Inc. 

Warock Music, Inc. 


| MIGHT BE YOUR “‘ONCE-IN-A-WHILE"’ 
w: Robert B. Smith 
m: Victor Herbert 
Harms, Inc. 








4284 


| WISH | COULD SHIMMY LIKE MY 
SISTER KATE 

Armand J. Piron 

Jerry Vogel Music Co., Inc. 


'M FOREVER BLOWING BUBBLES 
Jaan Kenbrovin & John W. Kellette 
Remick Music Corp. 


INDIAN SUMMER 
m: Victor Herbert 
Harms, Ine. 


LET THE REST OF THE WORLD GO BY 
w: J. Keirn Brennan 
m: Ernest R. Ball 
M. Witmark & Sons 


LOVE SENDS A LITTLE GIFT OF ROSES 
w: Leslie Cooke 
m: John Openshaw 
Francis, Day & Hunter, Ltd. 
Harms, Inc. 


MAMMY O’ MINE 
w: William Tracey 
m: Maceo Pinkard 
Shapiro, Bernstein & Co., Inc. 


MANDY 
Irving Berlin 
Irving Berlin Music Corp. 


MY HOME TOWN IS A ONE HORSE TOWN, 
BUT IT’S BIG ENOUGH FOR ME 

w: Alex Gerber 

m: Abner Silver 

M. Witmark & Sons 


MY ISLE OF GOLDEN DREAMS 
w: Gus Kahn 
m: Walter Blaufuss 
Remick Music Corp. 


NOBODY KNOWS AND NOBODY SEEMS 
TO CARE 

Irving Berlin 

Irving Berlin Music Corp. 


OH HOW | LAUGH WHEN | THINK HOW | 
CRIED ABOUT YOU 

w: Roy Turk & George Jessel 

m: Willy White 

Mills Music, Inc. 


OH! WHAT A PAL WAS MARY 
w: Edgar Leslie & Bert Kalmar 
m: Pete Wendling 
Mills Music, Inc. 

Edgar Leslie, Inc. 


ON MIAMI SHORE 
w: William LeBaron 
m: Victor Jacobi 
Chappell & Co., Inc. 
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REGULATED INDUSTRIES 


PEGGY 
w: Harry Williams 
m: Neil Moret 
Charles N. Daniels, Inc. 
Jerry Vogel Music Co., Inc. 


A PRETTY GIRL IS LIKE A MELODY 
Irving Berlin 
Irving Berlin Music Corp. 


ROSE OF WASHINGTON SQUARE 
w: Ballard Macdonald 
m: James F. Hanley 
Shapiro, Bernstein & Co., Inc. 


SWANEE 
w: Irving Caesar 
m: George Gershwin 
New World Music Corp. 


SWEET SIXTEEN 
w: Gene Buck 
m: Dave Stamper 
Harms, Inc. 


TELL ME 
w: J. Will Callahan 
m: Max Kortlander 
Remick Music Corp. 


THAT NAUGHTY WALTZ 
w: Edwin Stanley 
m: Sol P. Levy 
Forster Music Pub. Inc. 
Belwin, Inc. 


TULIP TIME 
w: Gene Buck 
m: Dave Stamper 
Harms, Inc. 


WAIT TILL YOU GET THEM UP IN THE 
AIR BOYS 

w: Lew Brown 

m: Albert Von Tilzer 

Broadway Music Corp. 


WHAT'LL WE DO ON A SATURDAY NIGHT, 
WHEN THE TOWN GOES DRY 

Harry Ruby 

Mills Music, Inc. 


WHIP-POOR-WILL 
w: Bud DeSyiva 
m: Jerome Kern 
T. B. Harms Co. 


THE WORLD IS WAITING FOR THE SUNRISE 
w: Eugene Lockhart 
m: Ernest Seitz 
Chappell & Co., Inc. 
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YOU AIN'T HEARD NOTHING YET 


Al Jolson, Gus Kahn & Bud DeSyivo 
Remick Music Corp. 


YOU ARE FREE 


w: William LeBaron 
m: Victor Jacobi 
Harms, Inc. 


YOuR EYES HAVE TOLD ME SO 
w: Gus Kahn & Egbert Van Alstyne 
m: Walter Blaufuss 
Remick Music Corp. 


YOU'RE A MILLION MILES FROM NOWHERE 
WHEN YOU'RE ONE LITTLE MILE FROM HOME 
w: Sam M. Lewis & Joe Young 
m: Walter Donaldson 
Mills Music, Inc. 
Warock Music, Inc. 


1920 


AVALON 
w: Al Jolson & B. G. DeSyiva 
m: Vincent Rose 
Remick Music Corp. 


BRIGHT EYES 
w: Harry B. Smith 
m: Otto Motzan & M. K. Jerome 
Mills Music, Inc. 
Jerry Vogel Music Co., Inc. 


BROADWAY ROSE 
w: Eugene West 
m: Martin Fried & Otis Spencer 
Mills Music, Inc. 


DADDY, YOU'VE BEEN A MOTHER TO ME 
Fred Fisher 
Fred Fisher Music Co., Inc. 


| LOST THE BEST PAL THAT | HAD 
Dick Thomas 
Horry Von Tilzer Music Pub. Co. 


| NEVER KNEW | COULD LOVE ANYBODY 
LIKE I'M LOVING YOU 

Tom Pitts, Ray Egan & Roy K. Marsh 

leo Feist, Inc. 


1 USED TO LOVE YOU BUT IT’S ALL 
OVER NOW 

w: Lew Brown 

m: Albert Von Tilzer 

Broadway Music Corp. 


I'D LOVE TO FALL ASLEEP AND WAKE 
UP IN MY MAMMY'S ARMS 

w: Sam M. Lewis & Joe Young 

m: Fred E. Ahlert 

Mills Music, Inc. 

Warock Music, Inc. 


Ll BE WITH YOU IN APPLE BLOSSOM TIME 
w: Neville Fleeson 
m: Albert Von Tilzer 
Broadway Music Corp. 


THE JAPANESE SANDMAN 
w: Raymond B. Egan 
m: Richard A. Whiting 
Remick Music Corp. 


LEFT ALL ALONE AGAIN BLUES 
w: Anne Caldwell 
m: Jerome Kern 
T. 8. Harms Co. 


LITTLE TOWN IN THE OULD COUNTY DOWN 
w: Richard W. Pascoe 
m: Monte Carlo & Alma Sanders 
ABC Music Corp. 


LOOK FOR THE SILVER LINING 
w: Bud DeSyiva 
m: Jerome Kern 
T. 8. Harms Co. 


LOVE NEST 
w: Otto Harbach 
m: Lovis A. Hirsch 
Victoria Pub. Co. 


MAH LINDY LOU 
Lily Strickland 
G. Schirmer, inc. 


MARGIE 
w: Benny Davis 
m: Con Conrad & J. Russel Robinson 
Mills Music, Inc. 
Fred Fisher Music Co., Inc. 


MARY 
w: Otto Harbach 
m: Lovis A. Mirsch 
Victoria Pub. Co. 


MY MAMMY 
w: Joe Young & Sam Lewis 
m: Walter Donaldson 
Bourne, Inc. 
Warock Music, Inc. 
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OLD PAL WHY DON'T YOU ANSWER ME 
w: Sam M. Lewis & Joe Young 
m: M, K. Jerome 
Mills Music, Inc. 
Warock Music, Inc. 


PALE MOON 
w: Jesse G. M. Glick 
m: Frederick Knight Logan 
Forster Music Pub. Inc. 


PALESTEENA 
Con Conrad & J. Russel Robinson 
Shapiro, Bernstein & Co., Inc. 


SAN 
Lindsay McPhail & Walter Michels 
Burke & Van Heusen, Inc. 


TELL ME LITTLE GYPSY 
Irving Berlin 
Irving Berlin Music Corp. 


TRIPOLI (ON THE SHORES OF TRIPOLI) 
w: Paul Cunningham & Al Dubin 
m: Irving Weill 
M. Witmark & Sons 


REGULATED INDUSTRIES 


WHEN MY BABY SMILES AT ME 
w: Andrew B. Sterling & Ted Lewis 
m: Bill Munro 
Harry Von Tilzer Music Pub. Co. 


WHISPERING 
John Schonberger, Richard Coburn & 
Vincent Rose 
Miller Music Corp. 
Fred Fisher Music Co., Inc. 


WHOSE BABY ARE YOU 
w: Anne Caldwell 
m: Jerome Kern 
T. B. Harms Co. 


WILD ROSE 
w: Clifford Grey 
m: Jerome Kern 
T. B. Harms Co. 


A YOUNG MAN'S FANCY 
w: John Murray Anderson & Jack Yellen 
m: Milton Ager 
Leo Feist, Inc. 


192] 


AIN'T WE GOT FUN 
w: Gus Kahn & Raymond B. Egan 
m: Richard A. Whiting 
Remick Music Corp. 


ALL BY MYSELF 
Irving Berlin 
Irving Berlin Music Corp. 


APRIL SHOWERS 
w: B. G. DeSyiva 
m: Louis Silvers 
Harms, Inc. 


DAPPER DAN 
w: Lew Brown 
m: Albert Von Tilzer 
Broadway Music Corp. 


| AIN'T NOBODY'S DARLING 
w: Elmer Hughes 
m: Robert A. King 
Skidmore Music Co., Inc. 


| FOUND A ROSE IN THE DEVIL'S GARDEN 
w: Fred Fisher 
m: Willie Raskin 
Fred Fisher Music Co., Inc. 


I'M JUST WILD ABOUT HARRY 
Noble Sissle & Eubie Blake 
M. Witmark & Sons 


KA-LU-A 
w: Anne Caldwell 
m: Jerome Kern 
T. B. Harms Co. 


KITTEN ON THE KEYS 
m: Zez Confrey 
Mills Music, Inc. 


LEAVE ME WITH A SMILE 
Charles Koehler & Ear! Burtnett 
Robert Music Corp. 
Mills Music Inc.—Jerry Vogel Music Co., Inc. 


LOVE WILL FIND A WAY 
Noble Sissle & Eubie Blake 
M. Witmark & Sons 


MA, HE'S MAKING EYES AT ME 
w: Sidney Clare 
m: Con Conrad 
Mills Music, Inc. 
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MAKE BELIEVE 
w: Benny Davis 
m: Jack Shilkret 
Bregman, Vocco & Conn, Inc. 


MY MAN 
French w: Albert Willemetz & Jacques 
Charles; English w: Channing Pollock 
American w: Irving Bibo & Leo Woods 
m: Maurice Yvain 
Francis Salabert 
leo Feist, Inc. 


PEGGY O'NEIL 
Harry Pease, Ed. G. Nelson & Gilbert Dodge 
leo Feist, Inc. 


SALLY 
w: Clifford Grey 
m: Jerome Kern 
T. B. Harms Co. 


SAY IT WITH MUSIC 
Irving Berlin 
Irving Berlin Music Corp. 


SECOND HAND ROSE 
w: Grant Clarke 
m: James F. Hanley 
Shapiro, Bernstein & Co., Inc. 


THE SHEIK OF ARABY 
w: Harry B. Smith & Francis Wheeler 
m: Ted Snyder 
Mills Music, Inc. 
Jerry Vogel Music Co., Inc. 


SHE'S MINE, ALL MINE 
Bert Kalmar & Harry Ruby 
Mills Music, Inc. 


SHUFFLE ALONG 
Noble Sissle & Eubie Blake 
M. Witmark & Sons 


SOME DAY I'LL FIND YOU 
w: Schuyler Greene 
m: Zoel Parenteau 
Harms, Inc. 


REGULATED INDUSTRIES 
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SONG OF LOVE 


w: Dorothy Donnelly 

m: adapt. from melodies of F. Schubert & 
H. Berte by Sigmund Romberg 

Leo Feist, Inc. (for U. S.) 


SWEET LADY 


w: Howard Johnson 
m: Frank Crumit & Dave Zoob 
Leo Feist, Inc. 


TEN LITTLE FINGERS AND TEN LITTLE TOES 
— DOWN IN TENNESSEE 


w: Harry Pease & Johnny White 
m: Ira Schuster & Ed. G. Nelson 
Leo Feist, Inc. 


THREE O'CLOCK IN THE MORNING 


w: Dorothy Terriss 
m: Julian Robledo 
West's Ltd. 

Leo Feist, Inc. 


TUCK ME TO SLEEP IN MY OLD 'TUCKY HOME 


w: Sam Lewis & Joe Young 
m: George W. Meyer 
Bourne, Inc. 


WABASH BLUES 


w: Dave Ringle 
m: Fred Meinken 
Leo Feist, inc. 


WANG-WANG BLUES 


Gus Mueller, “Buster” Johnson & 
Henry Busse 
Leo Feist, Inc. 


WHEN BUDDHA SMILES 


w: Arthur Freed 
m: Nacio Herb Brown & King Zany 
Harms, Inc. 


WHEN FRANCIS DANCES WITH ME 


w: Benny Ryan 
m: Violinsky 
Leo Feist, Inc. 


YOO-HOO 


w: B. G. DeSyiva 
m: Al Jolson 
Remick Music Corp. 
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1922 


AGGRAVATIN’ PAPA DON’T YOU TRY TO 
TWO-TIME ME 
Roy Turk, J. Russel Robinson & Addy Britt 
Mills Music, Inc. 
Fred Fisher Music Co., Inc. 


L'AMOUR TOUJOURS L'AMOUR 
w: Catherine C. Cushing 
m: Rudolf Frim! 
Harms, Inc. 


CAROLINA IN THE MORNING 
w: Gus Kahn 
m: Walter Donaldson 
Remick Music Corp. 


CHICAGO, THAT TODDLING TOWN 
Fred Fisher 
Fred Fisher Music Co., Inc. 


CHINA BOY 
Dick Winfree & Phil Boutelje 
leo Feist, Inc. 


CRINOLINE DAYS 
Irving Berlin 
Irving Berlin Music Corp 


DANCING FOOL 
w: Harry B. Smith & Francis Wheeler 
m: Ted Snyder 
Mills Music, Inc. 


" DO IT AGAIN 

w: B. G. DeSyiva 

m: George Gershwin 
New World Music Corp 


GEORGIA 
w: Howard Johnson 
m: Walter Donaldson 
Leo Feist, Inc. 


HOT LIPS 
Henry Busse, Henry Lange & Lou Davis 
leo Feist, Inc. 


I'LL BUILD A STAIRWAY TO PARADISE 
George Gershwin, Ira Gershwin, 
B. G. DeSyiva 
New World Music Corp 


A KISS IN THE DARK 
w: Bud G. DeSylva 
m: Victor Herbert 
M. Witmark & Sons 


LADY OF THE EVENING 
Irving Berlin 
Irving Berlin Music Corp 


LIMEHOUSE BLUES 
w: Douglas Furber 
m: Philip Braham 
Ascherberg, Hopwood & Crew, Ltd. 
Harms, Inc. 


LOVIN’ SAM, THE SHEIK OF ALABAM' 
w: Jack Yellen 
m: Milton Ager 
Advanced Music Corp. 


MY BUDDY 
w: Gus Kahn 
m: Walter Donaldson 
Remick Music Corp. 


"NEATH THE SOUTH SEA MOON 
Gene Buck, Louis A. Hirsch & 
Dave Stamper 
Harms, Inc. 


NELLIE KELLY, | LOVE YOU 
George M. Cohan 
M. Witmark & Sons 


ON THE ALAMO 
w: Gilbert Keyes & Joe Lyons 
m: Isham Jones 
Bantam Music Pub. Co. 
Gus Kahn Music Co. 


ROSE OF THE RIO GRANDE 
w: Edgar Leslie 
m: Harry Warren & Ross Gorman 
Mills Music, Inc. 
Edgar Leslie, Inc. 
Four Jays Music Co. 


ROUND ON THE END AND HIGH IN THE 
MIDDLE, O-HI-O 

Alfred Bryan & Bert Hanlon 

Remick Music Corp. 


RUNNIN’ WILD 
w: Joe Grey & Leo Wood 
m: A. Harrington Gibbs 
Leo Feist, Inc. 


SAY !T WHILE DANCING 
w: Benny Davis 
m: Abner Silver 
M. Witmark & Sons 


STUMBLING 
Zez Confrey 
leo Feist, Inc. 


TOOT TOOT TOOTSIE 
Gus Kahn, Ernie Erdman, Ted Fiorito & 
Robert A. King 
leo Feist, Inc 
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TREES 
w: Joyce Kilmer 
m: Oscar Rasbach 
G. Schirmer, Inc. 


"WAY DOWN YONDER IN NEW ORLEANS 


Henry Creamer & J. Turner Layton 
Shapiro, Bernstein & Co., Inc. 


WHEN HEARTS ARE YOUNG 
w: Cyrus Wood 


m: Sigmund Romberg & Alfred Goodman 


Harms, inc. 


ANNABELLE 
w: Lew Brown 
m: Ray Henderson 
Shapiro, Bernstein & Co., Inc. 


BAMBALINA 


w: Otto Harbach & Oscar Hammerstein, 2nd 


m: Vincent Youmans & Herbert Stothart 
Harms, Inc. 


BARNEY GOOGLE 
Billy Rose & Con Conrad 
Remick Music Corp. 


BESIDE A BABBLING BROOK 
w: Gus Kahn 
m: Walter Donaldson 
Remick Music Corp. 


BUGLE CALL RAG 


Jack Pettis, Billy Meyers & Elmer Schoebel 


Mills Music, Inc. 
Edwin H. Morris & Co., Inc. 


CHARLESTON 
Cecil Mack & Jimmy Johnson 
Harms, Inc. 


COME ON, SPARK PLUG! 
Billy Rose & Con Conrad 
Mills Music, Inc. 


DIZZY FINGERS 
m: Zez Confrey 
Mills Music, Inc. 


| CRIED FOR YOU (NOW IT’S YOUR TURN 


TO CRY OVER ME) 
w: Arthur Freed 
m: Gus Arnheim & Abe Lyman 
Miller Music Corp. 
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WONDERFUL ONE 
w: Dorothy Terriss 
m: Paul Whiteman & Ferde Grofe 
leo Feist, Inc. 


YOU REMIND ME OF MY MOTHER 


George M. Cohan 
M. Witmark & Sons 


YOU TELL HER | STUTTER 
w: Billy Rose 


m: Cliff Friend 
Bourne, Inc. 


1923 


| LOVE LIFE 
w: Irwin M. Cassel 
m: Mana-Zucca 
John Church Co. 


| LOVE YOU (from Little Jessie James) 
w: Harlan Thompson 
m: Harry Archer 
Leo Feist, Inc. 


| WON'T SAY | WILL, BUT | WON'T 
SAY | WON'T 
w: Buddy DeSyliva & Arthur Francis 
m: George Gershwin 
Harms, Inc. 


IT AIN'T GONNA RAIN NO MO’ 
Wendell Hall 
Forster Music Pub. Inc. 


JUST A GIRL THAT MEN FORGET 
Al Dubin, Fred Rath & Joe Garren 
Mills Music, Inc. 


LAST NIGHT ON THE BACK PORCH — 
1! LOVED HER BEST OF ALL 
Lew Brown & Carl Schraubstader 
Skidmore Music Co., Inc 


LINGER AWHILE 
w: Harry Owens 
m: Vincent Rose 
Leo Feist, Inc. 


MY SWEETIE WENT AWAY, SHE DIDN'T SAY 
WHERE, WHEN OR WHY 

Roy Turk & Lou Handman 

Laurel Music Corp. 


NO, NO NORA 
w: Gus Kahn 
m: Ted Fiorito & Ernie Erdman 
Leo Feist, Inc. 





4290 


OH GEE, OH GOSH, OH GOLLY I'M IN LOVE 
w: Olson & Johnson 

m: Ernest Brever 

Mills Music, Inc. 
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ON THE MALL 
m: Edwin Franko Goldman 
Carl Fischer, Inc. 


RAGGEDY ANN 
w: Anne Caldwell 
m: Jerome Kern 
T. B. Harms Co. 


REMEMB’'RING 
Vivian & Rosetta Duncan 
Bourne, inc. 


A SMILE WILL GO A LONG, LONG WAY 
Benny Davis & Harry Akst 
Edwin H. Morris & Co., Inc. 


SWINGIN’ DOWN THE LANE 
w: Gus Kahn 
m: Isham Jones 
Leo Feist, Inc. 


THAT OLD GANG OF MINE 
w: Billy Rose & Mort Dixon 
m: Ray Henderson 
Bourne, Inc. 


REGULATED INDUSTRIES 


WHEN IT’S NIGHT-TIME IN ITALY, 
IT'S WEDNESDAY OVER HERE 
Lew Brown & James Kendis 
Shapiro, Bernstein & Co., Inc. 





WHEN YOU WALKED OUT SOMEONE 
ELSE WALKED RIGHT IN 


Irving Berlin 
Irving Berlin Music Corp. 


WILD FLOWER 


w: Otto Harbach & Oscar Hammerstein 2nd 
m: Vincent Youmans & Herbert Stothart 
Harms, Inc. 


WHO'S SORRY NOW 


w: Bert Kalmar & Harry Ruby 
m: Ted Snyder 
Mills Music, Inc. 


YES! WE HAVE NO BANANAS 


Frank Silver & Irving Cohn 
Skidmore Music Co., Inc. 


YOU'VE GOTTA SEE MAMMA EV'RY NIGHT 
OR YOU CAN’T SEE MAMMA AT ALL 

Billy Rose & Con Conrad 

leo Feist, Inc. 


1924 


ALL ALONE 
Irving Berlin 
Irving Berlin Music Corp. 


CALIFORNIA, HERE | COME 
Al Jolson, Bud DeSyiva & Joseph Meyer 
M. Witmark & Sons 


CHARLEY, MY BOY 
Gus Kahn & Ted Fiorito 
Bourne, Inc. 


-OPENHAGEN 
w: Walter Melrose 
m: Charlie Davis 
Melrose Music Corp. 


DEEP IN MY HEART, DEAR 
w: Dorothy Donnelly 
m: Sigmund Romberg 


Horms, Inc. 


EVERYBODY LOVES MY BABY, BUT MY BABY 
DON'T LOVE NOBODY BUT ME 

Jack Palmer & Spencer Williams 

Pickwick Music Corp. 


FASCINATING RHYTHM 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp. 


HOW COME YOU DO ME LIKE YOU DO 
Gene Austin & Roy Bergere 
Mills Music, Inc. 


| WANT TO BE HAPPY 
w: Irving Caesar 
m: Vincent Youmans 
Harms, Inc. 


| WONDER WHAT'S BECOME OF SALLY 
w: Jack Yellen 
m: Milton Ager 
Advanced Music Corp. 


LL SEE YOU IN MY DREAMS 
w: Gus Kahn 
m: Isham Jones 
Leo Feist, Inc. 


INDIAN LOVE CALL 
w: Otto Harbach & Oscar Hammerstein, 2nd 
m: Rudolf Frim! 
Harms, Inc. 
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IT HAD TO BE YOU 
w: Gus Kahn 
m: Isham Jones 
Remick Music Corp. 


JEALOUS 
w: Tommie Malie & Dick Finch 
m: Jack Little 
Mills Music, Inc. 
Venus Music Corp. 


JUNE NIGHT 
Cliff Friend & Abel Baer 
Leo Feist, Inc. 


THE MAN | LOVE 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp 


MEMORY LANE 
w: Buddy G. DeSyiva 
m: Larry Spier & Con Conrad 
Harms, Inc. 


MY BEST GIRL 
Walter Donaldson 
Remick Music Corp. 


MY DREAM GIRL, | LOVED YOU LONG AGO 
w: Rida Johnson Young 
m: Victor Herbert 
Harms, Inc. 


NOBODY'S SWEETHEART 
Gus Kahn, Ernie Erdman, Billy Meyers & 
Eimer Schoebel 
Mills Music, Inc. 
Edwin H. Morris & Co., Inc. 
Gus Kahn Music Co., Inc. 


OH, KATHARINA! 
w: L. Wolfe Gilbert 
m: Richard Fall 
Wiener Boheme Verlag 
leo Feist, Inc. 
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OH LADY BE GOOD 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp. 


THE PRISONER'S SONG 
Guy Massey 
Shapiro, Bernstein & Co., Inc . 


RHAPSODY IN BLUE 
m: George Gershwin 
New World Music Corp. 


ROSE MARIE 
w: Otto Harbach & Oscar Hammerstein, 2nd 
m: Rudolf Frim! & Herbert Stothart 
Harms, Inc. 


SERENADE 
w: Dorothy Donnelly | 
m: Sigmund Romberg 
Harms, Inc. | 


S-H-I-N-E 
w: Cecil Mack & Lew Brown 
m: Ford Dabney 
Shapiro, Bernstein & Co., inc. 


SOMEBODY LOVES ME 
w: Ballard Macdonald & B. G. DeSyiva 
m: George Gershwin 
Harms, Inc. 


TEA FOR TWO 
w: Irving Caesar 
m: Vincent Youmans 
Harms, Inc. 


WHAT'LL | DO 
Irving Berlin 
Irving Berlin Music Corp. 


WHY DID | KISS THAT GIRL? 
w: Lew Brown 
m: Robert King & Ray Henderson 
Shapiro, Bernstein & Co., Inc. 
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1925 


ALABAMY BOUND 
w: Bud DeSyiva & Bud Green 
m: Ray Henderson 
Shapiro, Bernstein & Co., Inc. 


ALWAYS 
Irving Berlin 
Irving Berlin Music Corp 


BAM, BAM, BAMY SHORE 
w: Mort Dixon 
m: Ray Henderson 
Remick Music Corp. 


BROWN EYES — WHY ARE YOU BLUE? 
w: Alfred Bryan 
m: George W. Meyer 
Mills Music, Inc. 


CECILIA (Does your mother know your out, 
Cecilia?) 

w: Herman Ruby 

m: Dave Dreyer 

ABC Music Corp. 


COLLEGIATE 
Moe Jaffe, Nat Bonx & Lew Brown 
Shapiro, Bernstein & Co., Inc. 


A CUP OF COFFEE, A SANDWICH AND YOU 
w: Billy Rose & Al Dubin 
m: Joseph Meyer 
Harms, Inc. 


DINAH 


w: Sam M. Lewis & Joe Young 
m: Harry Akst 

Mills Music, Inc. 

Edwin H. Morris & Co., Inc. 


DON'T BRING LULU 
w: Billy Rose & Lew Brown 
m: Ray Henderson 
Remick Music Corp. 


DOWN BY THE WINEGAR WOIKS 


Don Bestor, Roger Lewis & Walter Donovan 
Shapiro, Bernstein & Co., Inc. 


DRIFTING AND DREAMING 


w: Haven Gillespie 

m: Egbert Van Alstyne, Erwin R. Schmidt & 
Loyal Curtis 

Edwin H. Morris & Co., Inc 


DRINKING SONG 
w: Dorothy Donnelly 
m: Sigmund Romberg 
Harms, Inc. 


FIVE FOOT TWO, EYES OF BLUE 
w: Sam M. Lewis & Joe Young 
m: Ray Henderson 
Leo Feist, Inc. 

Warock Music, Inc. 


HERE IN MY ARMS 
w: Lorenz Hart 
m: Richard Rodgers 
Harms, Inc. 


THE HILLS OF HOME 
w: Floride Calhoun 
m: Oscar J. Fox 
Carl Fischer, Inc. 


| LOVE MY BABY — MY BABY LOVES ME 
w: Bud Green 
m: Harry Warren 
Shapiro, Bernstein & Co., Inc. 


1 MISS MY SWISS, MY SWISS MISS 
MISSES ME 

w: L. Wolfe Gilbert 

m: Abel Baer 

Leo Feist, Inc. 


| NEVER KNEW 
w: Gus Kahn 
m: Ted Fiorito 
Bourne, Inc. 


iF | HAD A GIRL LIKE YOU 
w: Billy Rose & Mort Dixon 
m: Ray Henderson 
Remick Music Corp. 


IF YOU KNEW SUSIE, LIKE | KNOW SUSIE 
Bud G. DeSyiva & Joseph Meyer 
Shapiro, Bernstein & Co., Inc. 


I'M SITTING ON TOP OF THE WORLD 
w: Sam M. Lewis & Joe Young 
m: Ray Henderson 
Leo Feist, Inc. 
Warock Music, Inc. 


JALOUSIE 
Jacob Gade & Vera Bioom 
Harms, Inc. (for U.S.) 


JUST A COTTAGE SMALL — BY A WATERFALI 
w: Bud G. DeSyiva 
m: James F. Hanley 
Harms, Inc. 


MOONLIGHT AND ROSES 
w: Ben Black 
m: Edwin H. Lemare & Neil Moret 
Chas. N. Daniels, Inc. 
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OH HOW | MISS YOU TONIGHT 
Benny Davis, Joe Burke & Mark Fisher 
Bourne, Inc, 


ONLY A ROSE 
w: Brian Hooker 
m: Rudolf Frimi 
Famous Music Corp. 


PAL OF MY CRADLE DAYS 
w: Marshall Montgomery 
m: Al Piantadosi 
Leo Feist, Inc. 


REMEMBER 
Irving Berlin 
Irving Berlin Music Corp. 


SHOW ME THE WAY TO GO HOME 
Irving King 
Campbell, Connelly & Co., 
Harms, Inc. (for U.S.) 


SLEEPY TIME GAL 
w: Joseph R. Alden & Raymond B. Egan 
m: Ange Lorenzo & Richard A. Whiting 
Leo Feist, Inc. 


SOMETIMES I'M HAPPY 
w: Clifford Grey & Irving Caesar 
m: Vincent Youmans 
Harms, Inc. 


SONG OF THE VAGABONDS 
w: Brian Hooker 
m: Rudolf Frim! 
Famous Music Corp. 


SUNNY 
w: Otto Harbach & Oscar Hammerstein, 2nd 
m: Jerome Kern 
T. B. Harms Co. 


SWEET AND LOW-DOWN 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp. 


SWEET GEORGIA BROWN 
Ben Bernie, Maceo Pinkard & 
Kenneth Casey 
Remick Music Corp. 


THAT CERTAIN FEELING 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp. 


THAT CERTAIN PARTY 
w: Gus Kahn 
m: Walter Donaldson 
Bourne, Inc. 


(1 Wanna Go Where You Go, Do What You 
Do) THEN I'LL BE HAPPY 

w: Sidney Clare & Lew Brown 

m: Cliff Friend 

Bourne, Inc. 


UKULELE LADY 
w: Gus Kahn 
m: Richard A. Whiting 
Bourne, Inc. 


VALENCIA 
w: Lucien Boyer & Jacques-Charies 
m: Jose Padilla 
Harms, Inc. 


WHO 
w: Otto Harbach & Oscar Hammerstein, 2nd 
m: Jerome Kern 
T. B. Harms Co. 


WHY DO I LOVE YOU 
w: Bud G. DeSyiva & Ira Gershwin 
m: George Gershwin 
New World Music Corp. 


YEARNING JUST FOR YOU 
Benny Davis & Joe Burke 
Bourne, Inc. 


YES SIR, THAT'S MY BABY 
w: Gus Kohn 
m: Walter Donaldson 
Bourne, Inc. 


1926 


ALL ALONE MONDAY 
w: Bert Kalmar 
m: Harry Ruby 
Harms, Inc. 


BABY FACE 
Benny Davis & Harry Akst 
Remick Music Corp. 


BECAUSE | LOVE YOU 
Irving Berlin 
Irving Berlin Music Corp. 


BIRTH OF THE BLUES 
w: B. G. DeSyiva & Lew Brown 
m: Ray Henderson 
Harms, Inc. 
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BLACK BOTTOM 
w: B. G. DeSyiva & Lew Brown 
m: Ray Henderson 
Harms, Inc. 


BLUE ROOM 
w: Lorenz Hart 
m: Richard Rodgers 
Harms, Inc 


BREEZIN’ ALONG WITH THE BREEZE 
Haven Gillespie, Seymour Simons & 
Richard A. Whiting 
Remick Music Corp 


BYE BYE BLACKBIRD 
w: Mort Dixon 
m: Ray Henderson 
Remick Music Corp 


CHARMAINE 
Erno Rapee & Lew Pollack 
Miller Music Corp 


CLAP YO’ HANDS 
w: lra Gershwin 
m: George Gershwin 
New World Music Corp 


THE DESERT SONG 
w: Otto Harbach & Oscar Hammerstein, 2nd 
m: Sigmund Romberg 
Harms, Inc. 


DO-DO-DO 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp 


DOLL DANCE 
m: Nacio Herb Brown 
Miller Music Corp. 


GIMME A LITTLE KISS, WILL YA, HUH? 
Roy Turk, Jack Smith & Maceo Pinkard 
A BC Music Corp. 


THE GIRL FRIEND 
w: Lorenz Hart 
m: Richard Rodgers 
Harms, Inc 


HORSES 
Byron Gay & Richard A. Whiting 
Leo Feist, Inc. 


| KNOW THAT YOU KNOW 
w: Anne Caldwell 
m: Vincent Youmans 
Harms, Inc. 


D CLIMB THE HIGHEST MOUNTAIN 
Lew Brown & Sidney Clare 
Bourne, Inc 
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iF | COULD BE WITH YOU ONE 
HOUR TONIGHT 
Henry Creamer & Jimmy Johnson 
Remick Music Corp. 


IN A LITTLE SPANISH TOWN 
w: Sam M. Lewis & Joe Young 
m: Mabel Wayne 
Leo Feist, Inc. 

Warock Music, Inc. 


IT ALL DEPENDS ON YOU 
B. G. DeSylva, Lew Brown & 
Ray Henderson 
DeSylva, Brown & Henderson, inc 


THE LITTLE. WHITE HOUSE 
Eddie Dowling & James F. Hanley 
Shapiro, Bernstein & Co., Inc 


LONESOME AND SORRY 
Benny Davis & Con Conrad 
Mills Music, Inc. 


LUCKY DAY 
w: B. G. DeSyliva & Lew Brow 
m: Ray Henderson 
Harms, Inc. 


MARY LOU 
w: Abe Lyman & George Waggner 
m: J. Russel Robinson 
Mills Music, Inc. 
Venus Music Corp. 


MOONLIGHT ON THE GANGES 
w: Chester Wallace 
m: Sherman Myers 
Cecil Lennox & Co., Ltd. 
Harms, Inc. 


MOUNTAIN GREENERY 
Lorenz Hart & Richard Rodgers 
Harms, Inc. 


MUDDY WATER 
w: Jo Trent 
m: Peter DeRose & Harry Richman 
Broadway Music Corp. 


MY DREAM OF THE BIG PARADE 
w: Al Dubin 
m: Jimmy McHugh 
Mills Music, Ine. 


MY LITTLE NEST OF HEAVENLY BLUE (from 
**Frasquita’’) 

Eng. ver: Sigmund Spaeth 

m: Franz Lehar 

Josef Weinberger 


ONE ALONE 
w: Otto Harbach & Oscar Hommerstein 2nd 
m: Sigmund Romberg 
Harms. Inc 











| 
| 
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PLAY GYPSIES—DANCE GYPSIES 


w: Harry B. Smith 
m: Emmerich Kalman 
Harms, Inc. 


THE RIFF SONG 


w: Otto Harbach & Oscar Hammerstein, 2nd 
m: Sigmund Romberg 
Harms, Inc. 


(1 Don't Believe It But) SAY IT AGAIN 


w: Harry Richman 
m: Abner Silver 
Bourne, Inc. 


SOMEONE TO WATCH OVER ME 


Ira Gershwin & George Gershwin 
New World Music Corp. 


SUNNY DISPOSISH 
w: Ira Gershwin 
m: Philip Charig 
New World Music Corp. 
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TONIGHT YOU BELONG TO ME 
w: Billy Rose 
m: Lee David 
Mills Music, Inc. 


WHAT CAN I SAY AFTER | SAY I'M SORRY 
Walter Donaldson & Abe Lyman 
Leo Feist, Inc. 


WHEN DAY IS DONE 
w: Bud G. DeSylva 
m: Robert Katscher 
Harms, Inc. 


WHEN THE RED, RED ROBIN COMES 808, 
BOB, BOBBIN’ ALONG 

Harry Woods 

Bourne, Inc. 


WHERE DO YOU WORK-A-JOHN 
Mortimer Weinberg, Charley Marks & 
Harry Warren 
Shapiro, Bernstein & Co., Inc. 


WHERE'D YOU GET THOSE EYES 
Walter Donaldson 
Leo Feist, Inc. 


1927 


AIN'T SHE SWEET 
w: Jack Yellen 
m: Milton Ager 
Advanced Music Corp. 


AMONG MY SOUVENIRS 
w: Edgar Leslie 
m: Horatio Nicholls 
lawrence Wright Music Co., Ltd. 
DeSyiva, Brown & Henderson, Inc. 


AT SUNDOWN 
Walter Donaldson 
Leo Feist, Inc. 


AWAY DOWN SOUTH IN HEAVEN 
w: Bud Green 
m: Harry Warren 
Shapiro, Bernstein & Co., Inc. 


THE BEST THINGS IN LIFE ARE FREE 
Bud G. DeSyiva, Lew Brown & 
Ray Henderson 
DeSyliva, Brown & Henderson, Inc. 


BILL 


w: P. G. Wodehouse & Oscar Hammerstein. 


2nd 
m: Jerome Kern 
T. B. Harms Co. 


BLUE SKIES 
Irving Berlin 
Irving Berlin Music Corp. 


CAN'T HELP LOVIN’ DAT MAN 
w: Oscar Hammerstein, 2nd 
m: Jerome Kern 
T. B. Harms Co. 


CHLOE 
w: Gus Kahn 
m: Neil Moret 
Robbins Music Corp. 
Chas. N. Daniels, Inc. 


CRAZY WORDS—CRAZY TUNE 
w: Jack Yellen 
m: Milton Ager 
Advanced Music Corp. 


DANCING TAMBOURINE 
w: Phil Ponce 
m: W. C. Polla 
Harms, Inc. 


DEW-DEW-DEWY DAY 
Howard Johnson, Charles Tobios & 
Al Sherman 
Bourne, Inc 
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DIANE 
Erno Rapee & Lew Pollack 
Miller Music Corp. 
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FUNNY FACE 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp. 


GIRL OF MY DREAMS 
Sunny Clapp 
Mills Music, Inc. 


HALLELUJAH! 
w: Leo Robin & Clifford Grey 
m: Vincent Youmans 
Harms, Inc 


HERE COMES THE SHOWBOAT 
w: Billy Rose 
m: Maceo Pinkard 
Shapiro, Bernstein & Co., Inc 


I'M LOOKING OVER 
w: Mort Dixon 
m: Harry Woods 
Remick Music Corp. 


A FOUR-LEAF CLOVER 


JUST A MEMORY 
w: Bud G. DeSylva & Lew Brown 
m: Ray Henderson 
Harms, Inc. 


LET A SMILE BE 
RAINY DAY 
w: Irving Kahal & Francis Wheeler 
m: Sammy Fain 
Mills Music, Inc. 


YOUR UMBRELLA ON A 


LUCKY IN LOVE 
B. G. DeSyiva, Lew Brown & Ray Henderson 
DeSylva, Brown & Henderson, Inc. 


MAKE BELIEVE 
w: Oscar Hammerstein, 2nd 
m: Jerome Kern 
T. B. Harms Co 


ME AND MY SHADOW 
w: Billy Rose 
m: Al Jolson & Dave Dreyer 
Bourne, Inc. 


MISSISSIPP] MUD 
Harry Barris 
Shapiro, Bernstein & Co., Inc 


MY BLUE HEAVEN 
w: George Whiting 
m: Walter Donaldson 
Leo Feist, Inc 


MY HEART STOOD STILL 
w: Lorenz Hart 
m: Richard Rodgers 
Harms, Inc 
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OL’ MAN RIVER 
w: Oscar Hammerstein, 2nd 
m: Jerome Kern 
T. B. Harms Co. 


PAREE 
w: Leo Robin 
m: Jose Padi'la 
Harms, Inc. 


RAIN 
Eugene Ford, Carey Morgan & 
Arthur Swanstrom 
Robbins Music Corp. 


RAMONA 
w: L. Wolfe Gilbert 
m: Mabel Wayne 
Leo Feist, Inc. 


RANGERS’ SONG 
w: Joseph McCarthy 
m: Harry Tierney 
Leo Feist, Inc. 


RIO RITA 
w: Joseph McCarthy 
m: Harry Tierney 
Leo Feist, Inc. 


RUSSIAN LULLABY | 
Irving Berlin | 
Irving Berlin Music Corp. 


SAM, THE OLD ACCORDION MAN 
Walter Donaldson 
Leo Feist, Inc. 


SIDE BY SIDE 
Harry Woods 
Shapiro, Bernstein & Co., Inc. 


w: Irving Caesar 
m: Vincent Youmans 
Harms, Inc. 


THE SONG 
LINGERS ON 
Irving Berlin 
Irving Berlin Music Corp. 


: 

; 

SOMETIMES I'M HAPPY | 
IS ENDED BUT THE MELODY 

‘ 


STRIKE UP THE BAND 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp 


S'WONDERFUL 
w: tra Gershwin 
m: George Gershwin 
New World Music Corp. 
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THINKING OF YOU 
w: Bert Kalmar 
m: Harry Ruby 
Harms, Inc. 


THOU SWELL 
w: Lorenz Hart 
m: Richard Rodgers 
Harms, Inc. 


THE VARSITY DRAG 
Bud G. DeSyiva, Lew Brown & 
Ray Henderson 
DeSyiva, Brown & Henderson, Inc. 


ANGELA MIA 
w: Lew Pollack 
m: Erno Rapee 
DeSylva, Brown & Henderson, Inc. 


BUTTON UP YOUR OVERCOAT 
Bud G. DeSyiva, Lew Brown & 
Ray Henderson 
DeSy!lva, Brown & Henderson, Inc. 


CAROLINA MOON 
Benny Davis & Joe Burke 
Edwin H. Morris & Co., Inc. 


C-O-N-S-T-A-N-T-I-N-O-P-L-E 
Harry Carlton 
Lawrence Wright Music Co., Ltd. 
DeSyiva, Brown & Henderson, Inc. 


CRAZY RHYTHM 
Irving Caesar, Joseph Meyer & 
Roger Wolfe Kahn 
Harms, Inc. 


DIGA DIGA DOO 
w: Dorothy Fields 
m: Jimmy McHugh 
Mills Music, Inc. 


DOIN’ THE RACCOON 
w: Raymond Klages 
m: J. Fred Coots 
Remick Music Corp. 


| GET OUT AND GET UNDER THE MOON 


w: Charles Tobias & William Jerome 
m: Larry Shay 
| Bourne, Inc. 


| DE GLORY ROAD 

w: Clement Wood 
m: Jacques Wolfe 
G. Schirmer, Inc. 
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WHO'S WONDERFUL, WHO'S MARVELOUS 
MISS ANNABELLE LEE 

Sidney Clare, Lew Pollack 

Bourne, Inc. 


WHY DO 1! LOVE YOU 
w: Oscar Hammerstein, 2nd 
m: Jerome Kern 
T. 8B. Harms Co. 


YOUR LAND AND MY LAND 
w: Dorothy Donnelly 
m: Sigmund Romberg 
Harms, Inc. 


1928 


GARDEN IN THE RAIN 
w: James Dyrenforth 
m: Carroll Gibbons 
Melrose Music Corp. 


HONEY 
Seymour Simons, Haven Gillespie & 
Richard A. Whiting 
Leo Feist, Inc. 


CAN'T GIVE YOU ANYTHING BUT LOVE 
w: Dorothy Fields 

m: Jimmy McHugh 

Mills Music, Inc. 


FAW DOWN AN’ GO BOOM 

w: James Brockman, Leonard Stevens & 
B. B. B. 

m: James Brockman 

Bregman, Vocco & Conn, Inc. 


GOT A WOMAN CRAZY FOR ME, SHE'S 
names THAT WAY 
w: Richard A. Whiting 
m: Neil Moret 
Villa Moret, Inc. 


| WANNA BE LOVED BY YOU 
w: Bert Kalmar 
m: Herbert Stothart & Harry Ruby 
Harms, Inc. 


IF | HAD YOU 
Ted Shapiro, Jimmy Campbell & 
Reg Connelly 
Robbins Music Corp. 


LL GET BY 
w: Roy Turk 
m: Fred E. Ahlert 
Bourne, Inc. 
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1 LOVE YOU SWEETHEART OF ALL MY 
DREAMS 

Art Fitch, Kay Fitch & Bert Lowe 

Shapiro, Bernstein & Co., Inc. 


'M A DING DONG DADDY FROM DUMAS 
Phil Baxter 
Leo Feist, Inc. 


I'M BRINGING A RED, RED ROSE 
w: Gus Kahn 
m: Walter Donaldson 
Bregman, Vocco & Conn, Inc. 


JEANNINE, | DREAM OF LILAC TIME 
w: L. Wolfe Gilbert 
m: Nathaniel Shilkret 
Leo Feist, Inc. 


JUST LIKE A MELODY OUT OF THE SKY 
Walter Donaldson 
Bregman, Vocco & Conn, Inc. 


LAUGH, CLOWN, LAUGH 
w: Sam M. Lewis & Joe Young 
m: Ted Fiorito 
Remick Music Corp. 


LET’S DO IT, LET'S FALL IN LOVE 
Cole Porter 
Harms, Inc. 


LOVE ME OR LEAVE ME 
w: Gus Kahn 
m: Walter Donaldson 
Bregman, Vocco & Conn, Inc. 
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LOVER COME BACK TO ME 
w: Oscar Hammerstein, 2nd 
m: Sigmund Romberg 
Harms, Inc. 


MAKIN’ WHOOPEE! 
w: Gus Kahn 
m: Walter Donaldson 
Bregman, Vocco & Conn, Inc. 


MANHATTAN SERENADE 
Louis Alter 
Robbins Music Corp. 


MARIE 
Irving Berlin 
Irving Berlin Music Corp. 


MY LUCKY STAR 
Bud G. DeSylva, Lew Brown & 
Ray Henderson 
DeSyiva, Brown & Henderson, Inc. 


OH BABY MINE (I GET SO LONELY) 
Pat Ballard 
Melrose Music Corp. 


ONE KISS 
w: Oscar Hammerstein, 2nd 
m: Sigmund Romberg 
Harms, Inc 
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PRECIOUS LITTLE THING CALLED LOVE 
Lou Davis & J. Fred Coots 
Remick Music Corp. 


SHORTNIN’ BREAD 
w: Clement Wood 
m: Jacques Wolfe 
Harold Flammer, !nc. 


SOFTLY, AS IN A MORNING SUNRISE 
w: Oscar Hammerstein, 2nd 
m: Sigmund Romberg 
Harms, Inc. 


SONNY BOY 
Al Jolson, Bud G. DeSy!va, Lew Brown & 
Ray Henderson 
DeSy'va, Brown & Henderson, Inc. 


STOUT HEARTED MEN 
w: Oscar Hammerstein, 2nd 
m: Sigmund Romberg 
Harms, Inc. 


SWEET SUE, JUST YOU 
Will J. Harris & Victor Young 
Shapiro, Bernstein & Co., Inc. 


SWEETHEARTS ON PARADE 
w: Charles Newman 
m: Carmen Lombardo 
Mayfair Music Corp. 


THAT'S MY WEAKNESS NOW 
Bud Green & Sam H. Stept 
Shapiro, Bernstein & Co., Inc. 


THERE'S A RAINBOW ROUND MY SHOULDER 
Al Jolson, Billy Rose & Dave Dreyer 
Bourne, Inc. 


TOGETHER 
Bud G. DeSyiva, Lew Brown & 
Ray Henderson 
DeSylva, Brown & Henderson, Inc. 


WANTING YOU 
w: Oscar Hammerstein, 2nd 
m: Sigmund Romberg 
Harms, Inc 


WHEN YOU'RE SMILING—THE WHOLE WORLD 
SMILES WITH YOU 

Mark Fisher, Joe Goodwin & Larry Shay 

Mills Music, Inc. 


YOU TOOK ADVANTAGE OF ME 
w: Lorenz Hart 
m: Richard Rodgers 
Harms, Inc. 


YOU'RE THE CREAM IN MY COFFEE 
Bud G. DeSyiva, Lew Brown & 
Ray Henderson 
DeSylva, Brown & Henderson, Inc 



































| 
| 
| 
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AIN'T MISBEHAVIN' 
w: Andy Razaf 
m: Thomas Waller & Harry Brooks 
Mills Music, Inc. 


AM | BLUE 
w: Grant Clarke 
m: Harry Akst 
M. Witmark & Sons 


BROADWAY MELODY 
Arthur Freed & Nacio Herb Brown 
Robbins Music Corp. 


CAN’T WE BE FRIENDS? 
w: Paul James 
m: Kay Swift 
Harms, Inc. 


DEEP NIGHT 
w: Rudy Vallee 
m: Charlie Henderson 
Advanced Music Corp. 


GREAT DAY 
w: William Rose & Edward Eliscu 
m: Vincent Youmans 
Miller Music Corp. 


HAPPY DAYS ARE HERE AGAIN 
w: Jack Yellen 
m: Milton Ager 
Advanced Music Corp. 


HONEYSUCKLE ROSE 
w: Andy Razaf 
m: Thomas Waller 
Santly-Joy, Inc. 


GOT A “CODE” IN MY “DOSE” 
Arthur Fields, Fred Hall & Billy Rose 
Santly-Joy, Inc 


KISS YOUR HAND, MADAME 
American w: Lewis & Young 
m: Ralph Erwin 

Harms, Inc. 


MAY BE WRONG, BUT ! THINK YOU'RE 
WONDERFUL 

w: Harry Ruskin 

m: Henry Sullivan 

Advanced Music Corp. 


IF | HAD A TALKING PICTURE OF YOU 
Bud G. DeSyiva, Lew Brown & 
Ray Henderson 
DeSyiva, Brown & Henderson, Inc. 


"LL ALWAYS BE IN LOVE WITH YOU 
Herman Ruby, Bud Green & Sam Stept 
Shapiro, Bernstein & Co., Inc. 


1929 








rll SEE YOU AGAIN 
Noel Coward 
Harms, Inc. 


'M A DREAMER, AREN'T WE AIL 
Bud G. DeSyiva, Lew Brown & 
Ray Henderson 
DeSyiva, Brown & Henderson, Inc. 


'M JUST A VAGABOND LOVER 
Rudy Vallee & Leon Zimmerman 
Leo Feist, Inc. 


I'VE GOT A FEELING I'M FALLING 
w: Billy Rose 
m: Harry Link & Thomas Waller 
Santly-Joy, Inc. 


JERICHO 
w: Leo Robin 
m: Richard Myers 
Harms, Inc. 


A LITTLE KISS EACH MORNING, A LITTLE 
KISS EACH NIGHT 
Harry Woods 


Harms, Inc. 


LOUISE 
w: Leo Robin 
m: Richard A. Whiting 
Famous Music Corp. 


LOVE, YOUR MAGIC SPELL IS EVERYWHERE 
w: Elsie Janis 
m: Edmund Goulding 
Bourne, Inc. 


MEAN TO ME 
w: Roy Turk 
m: Fred E. Ahlert 
DeSyliva, Brown & Henderson, Inc. 


MOANIN’ LOW 
w: Howard Dietz 
m: Ralph Rainger 
Harms, Inc. 


MORE THAN YOU KNOW 
w: William Rose & Edward Eliscu 
m: Vincent Youmans 
Miller Music Corp. 


MY SIN 
B. G. DeSyiva, Lew Brown & 
Ray Henderson 
DeSyiva, Brown & Henderson, Inc 


MY SWEETER THAN SWEET 
w: George Marion, Jr. 
m: Richard A. Whiting 
Famous Music Corp. 
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THE ONE ROSE THAT'S LEFT IN MY HEART 
Del Lyon & Lani Mcintire 


Shapiro, Bernstein & Co., Inc. 


PAGAN LOVE SONG 
w: Arthur Freed 
m: Nacio Herb Brown 
Robbins Music Corp. 


SHOULD | 
w: Arthur Freed 
m: Nacio Herb Brown 
Robbins Music Corp. 


SIBONEY 
w: Dolly Morse 
m: Ernesto Lecuona 
Leo Feist, Inc. 


SINGIN’ IN THE RAIN 
w: Arthur Freed 
m: Nacio Herb Browa 
Robbins Music Corp. 


SOON 
w: lra Gershwin 
m: George Gershwin 
New World Music Corp. 


S’POSIN' 
w: Andy Razaf 
m: Paul Denniker 
Mayfair Music Corp. 


STARDUST 
w: Mitchell Parish 
m: Hoagy Carmichael 
Mills Music, Inc 


SUNNY SIDE UP 
Bud G. DeSylva, Lew Brown & 
Ray Henderson 
DeSylva, Brown & Henderson, Inc. 


THERE'S DANGER IN YOUR EYES, CHERIE 
Jack Meskill, Pete Wendling & 
Harry Richman 


Bourne, Inc. 


TIP TOE THRU THE TULIPS WITH ME 
w: Al Dubin 
m: Joe Burke 
M. Witmark & Sons 
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WEDDING BELLS ARE BREAKING UP THAT 
OLD GANG OF MINE 


w: Irving Kahal & Willie Raskin 
m: Sammy Fain 
Mills Music, Inc. 


THE WEDDING OF THE PAINTED DOLL 


w: Arthur Freed 
m: Nacio Herb Brown 
Miller Music Corp. 


WHAT IS THIS THING CALLED LOVE 


Cole Porter 
Harms, Inc. 


WHEN IT'S SPRINGTIME IN THE ROCKIES 


w: Mary Hale Woolsey & Milton Taggart 
m: Robert Saver 
Robbins Music Corp. 


WHEN THE ORGAN PLAYED AT TWILIGHT, 
THE SONG THAT REACHED MY HEART 


w: Raymond Wallace 

m: James Campbell & Reginald Connelly 
Campbell, Connelly & Co., Ltd. 
Santly-Joy, Inc. 


WHY 


Benny Davis, J. Fred Coots & 
Arthur Swanstrom 
Words & Music, Inc. 


WHY WAS | BORN? 


w: Oscar Hammerstein, 2nd 
m: Jerome Kern 
T. B. Harms Co. 


WITH A SONG IN MY HEART 


w: Lorenz Hart 
m: Richard Rodgers 
Harms, Inc. 


WITHOUT A SONG 


w: William Rose & Edward Eliscu 
m: Vincent Youmans 
Miller Music Corp. 


YOU DO SOMETHING TO ME 


Cole Porter 
Harms, Inc. 


ZIGEUNER 


Noel Coward 
Chappell & Co., Ltd.— 
Harms, Inc. for U.S. 








MONOPOLY PROBLEMS IN 


REGULATED INDUSTRIES 430] 


1930 


ALL THE KING'S HORSES 
Alex Wilder, Edward Brandt & 
Howard Dietz 
Harms, Inc. 


A BENCH IN THE PARK 
w: Jack Yellen 
m: Milton Ager 
Advanced Music Corp. 


BETTY CO-ED 
J. Paul Fogarty & Rudy Vallee 
Carl Fischer, Inc. 


BEYOND THE BLUE HORIZON 
w: Leo Robin 
m: Richard Whiting & W. Franke Harling 
Famous Music Corp. 


BIDIN’ MY TIME 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp. 


BLUE AGAIN 
w: Dorothy Fields 
m: Jimmy McHugh 
Robbins Music Corp. 


BODY AND SOUL 
w: Edward Heyman, Robert Sour 
m: John W. Green 
Harms, Inc. 


BUT NOT FOR ME 
w: lra Gershwin 
m: George Gershwin 
New World Music Corp. 


BY THE SLEEPY LAGOON 
m: Eric Coates 
Chappell & Co., Inc. 


CHEERFUL LITTLE EARFUL 
w: lra Gershwin & Billy Rose 
m: Harry Warren 
Remick Music Corp. 


CRYIN’ FOR THE CAROLINES 
w: Sam M. Lewis & Joe Young 
m: Harry Warren 
Remick Music Corp. 


DANCING WITH TEARS IN MY EYES 
w: Al Dubin 
m: Joe Burke 
M. Witmark & Sons 


DOWN THE RIVER OF GOLDEN DREAMS 
John Klenner & Nathaniel Shilkret 
Leo Feist, Inc. 


EMBRACEABLE YOU 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp. 


EXACTLY LIKE YOU 
w: Dorothy Fields 
m: Jimmy McHugh 
Shapiro, Bernstein & Co., Inc 


FINE AND DANDY 
Paul James & Kay Swift 
Harms, Inc. 


GET HAPPY 
w: Ted Koehler 
m: Harold Arlen 
Remick Music Corp. 


GO HOME AND TELL YOUR MOTHER 
w: Dorothy Fields 
m: Jimmy McHugh 
Robbins Music Corp. 


HAPPY FEET 
Jack Yellen & Milton Ager 
Advanced Music Corp. 


| GOT RHYTHM 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp. 


I'M CONFESSIN' THAT | LOVE YOU 
w: Al J. Neiburg 
m: Doc Dougherty & Ellis Reynolds 
Bourne, Inc. 


I'M YOURS 
w: E. Y. Harburg 
m: John W. Green 
Famous Music Corp. 


IT HAPPENED IN MONTEREY 
w: William Rose 
m: Mabel Wayne 
Leo Feist, Inc. 


JUST A GIGOLO 
Julius Brammer, Eng. Words: Irving Caesar 
m: Leonello Casucci 
DeSylva, Brown & Henderson, Inc. 


KISS WALTZ 
Al Dubin & Joe Burke 
M. Witmark & Sons 


LADY PLAY YOUR MANDOLIN 
w: Irving Caesar 
m: Oscar Levant 
Harms, Inc. 
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LAZY LOU'’SIANA MOON 


Walter Donaldson 
Bregman, Vocco & Conn, Inc 


LITTLE WHITE LIES 


Walter Donaldson 
Bregman, Vocco & Conn, inc 


MOONLIGHT ON THE COLORADO 


w: Billy Moll 
m: Robert A. King 
Shapiro, Bernstein & Co., Inc 


MY IDEAL 


w: Leo Robin 
m: Richard A. Whiting & Newell Chase 
Famous Music Corp. 


ON THE SUNNY SIDE OF THE STREET 


w: Dorothy Fields 
m: Jimmy McHugh 
Shapiro, Bernstein & Co., Inc 


SING SOMETHING SIMPLE 


Herman Hupfeld 
Harms, Inc 


SING YOU SINNERS 


Sam Coslow & W. Franke Harling 
Famous Music Corp. 


SO BEATS MY HEART FOR YOU 


Pat Ballard, Charles Henderson & 
Tom Waring 
DeSyliva, Brown & Henderson, Inc 


SOMEDAY I'LL FIND YOU 


Noel Coward 
Choppell & Co., Inc 


SOMETHING TO REMEMBER YOU BY 


w: Howard Dietz 
m: Arthur Schwartz 
Harms, Inc 


STEIN SONG 
w: Lincoln Colcord 
m: E. A. Fensiad arr. A. W. Sprague 
new arr. Rudy Vallee 
Carl Fischer, Inc. 


SWEET AND HOT 
w: Jack Yellen 
m: Harold Arien 
Advanced Music Corp 
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THEY CUT DOWN THE OLD PINE TREE 


w: Willie Raskin & Edward Eliscu 
m: George Brown 
Miller Music Corp 


THREE LITTLE WORDS 
w: Bert Kalmar 
m: Harry Ruby 
Harms, Inc. 


TIME ON MY HANDS 
w: Harold Adamson & Mack Gordon 
m: Vincent Youmans 
Miller Music Corp. 


TWO HEARTS IN THREE QUARTER TIME 
w: W. Reisch & A. Robinson, 
American ver: Joe Young 
m: Robert Stolz 
Harms, Inc. 


WALKIN’ MY BABY BACK HOME 
Roy Turk & Fred E. Ahlert 
DeSylva, Brown & Henderson, Inc 


THE WALTZ YOU SAVED FOR ME 
w: Gus Kahn 
m: Wayne King & Emil Flindt 
Leo Feist, Inc 





WHEN YOUR HAIR HAS TURNED TO SILVER. 
| WILL LOVE YOU JUST THE SAME 

w: Charlie Tobias 

m: Peter DeRose 

Edwin H. Morris & Co., Inc 


WOULD YOU LIKE TO TAKE A WALK? 
w: Mort Dixon & Billy Rose 
m: Harry Warren 
Remick Music Corp 


YOU BROUGHT A NEW KIND OF LOVE TO 
ME 


w: Irving Kahal 
m: Sammy Fain & Pierre Norman | 
Famous Music Corp 


YOU'RE DRIVING ME CRAZY 
Walter Donaldson 
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1931 


ALL OF ME 
Seymour Simons & Gerald Marks 
Bourne, Inc. 


AS TIME GOES BY 
Herman Hupfeld 
Harms, Inc. 


BETWEEN THE DEVIL AND THE DEEP BLUE 
SEA 

Ted Koehler & Harold Arlen 

Millis Music, Inc. 


CALL ME DARLING 
Bert Reisfeild, Mart Fryberg & Rolf Marbot 
Eng. w: Dorothy Dick 
Richard Schaver 
Santly-Joy, Inc. 


CUBAN LOVE SONG 
Herbert Stothart, Jimmy McHugh & 
Dorothy Fields 
Robbins Music Corp. 


DANCING IN THE DARK 
w: Howard Dietz 
m: Arthur Schwartz 
Harms, Inc. 


DREAM A LITTLE DREAM OF ME 
Gus Kahn, W. Schwandt & F. Andree 
Words & Music, Inc. 


DRUMS IN MY HEART 
w: Edward Heyman 
m: Vincent Youmans 
Miller Music Corp. 


GOODNIGHT, SWEETHEART 
Ray Noble, James Campbell & 
Reg. Connelly—American ver: Rudy Vallee 
Robbins Music Corp. 


GOT THE BENCH, GOT THE PARK, BUT | 
HAVEN'T GOT YOU 

Al Lewis, Al Sherman & Fred Phillips 

Bourne, Inc. 


GUILTY 
Gus Kahn, Harry Akst & Richard A. Whiting 
leo Feist, Inc. 


HEARTACHES 
w: John Klenner 
m: Al Hoffman 
Leeds Music Corp. 


| DON'T KNOW WHY 
w: Roy Turk 
m: Fred E. Ahlert 
leo Feist, Inc 


| FOUND A MILLION DOLLAR BABY IN A 
FIVE AND TEN CENT STORE 

w: Billy Rose & Mort Dixon 

m: Harry Warren 

Remick Music Corp. 


LOVE LOUISA 

w: Howard Dietz 
m: Arthur Schwartz 
Harms, Ine. 


LOVE A PARADE 
w: Ted Koehler 

m: Harold Arlen 
Harms, Inc. 


SURRENDER, DEAR 
w: Gordon Clifford 
m: Harry Barris 
Mills Music, Inc. 


JUST ONE MORE CHANCE 
w: Sam Cosiow 
m: Arthur Johnston 
Famous Music Corp. 


LADY OF SPAIN 
w: Erell Reaves 
m: Tolchard Evans 
Peter Maurice Music Co., Ltd 
Sam Fox Publishing Co., Inc. 


LIFE iS JUST A BOWL OF CHERRIES 
Lew Brown & Ray Henderson 
DeSylva, Brown & Henderson, Inc. 


LOVE IS SWEEPING THE COUNTRY 
w: Ira Gershwin 
m: George Gershwin 
New World Music Corp. 


LOVE LETTERS IN THE SAND 
Nick Kenny, Charles Kenny & 
J. Fred Coots 
Bourne, Inc. 


MINNIE THE MOOCHER 
Cab Calloway, Irving Mills & 
Clarence Gaskill 
Mills Music, Inc. 


MOOD INDIGO 
Duke Ellington, Irving Mills & 
Albany Bigard 
Mills Music, Inc. 


NEVERTHELESS 


Bert Kalmar & Harry Ruby 
DeSylva, Brown & Henderson, inc 
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NEW SUN IN THE SKY 
w: Howard Dietz 
m: Arthur Schwartz 
Harms, Inc 


THE NIGHT WAS MADE FOR LOVE 
w: Otto Harbach 
m: Jerome Kern 
T. B. Harms Co 


OOH THAT KISS 
w: Mort Dixon & Joe Young 
m: Harry Warren 
Harms, Inc 


OUT OF NOWHERE 
w: Edword Heyman 
m: John W. Green 
Famous Music Corp 


PARADISE (Waltz) 
Nacio Herb Brown, Gordon Clifford 
Leo Feist, inc 


PRISONER OF LOVE 
Russ Columbo, Clarence Gaskill & 
Leo Robin 
Mayfair Music Corp 


RIVER, STAY 'WAY FROM MY DOOR 
w: Mort Dixon 
m: Harry Woods 
Shapiro, Bernstein & Co., Inc 


SHADRACK 
Robert MacGimsey 
Carl Fischer, Inc 


SHE DIDN'T SAY YES 
w: Otto Horbach 
m: Jerome Kern 
T. B. Harms Co 


SMILE, DARN YA, SMILE 
w: Charles O'Flynn & Jack Meskill 
m: Max Rich 
DeSylva, Brown & Henderson, Inc 


SOFT LIGHTS AND SWEET MUSIC 
Irving Berlin 
Irving Berlin Music Corp 


SWEET AND LOVELY 
Gus Arnheim, Harry Tobias & 
Jules Lemore 
Robbins Music Corp 


TELL ME WHY YOU SMILE MONA LISA 
Wolter Reisch, Eng. w: Raymond B. Egan 
m: Robert Stolz 
leo Feist, Inc 


THAT'S MY DESIRE 
w: Carroll Loveday 
m: Helmy Kresa 
Mills Music, Inc. 


THAT'S WHY DARKIES WERE BORN 
Lew Brown & Ray Henderson 
DeSylva, Brown & Henderson, Inc. 
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THERE OUGHT TO BE A MOONLIGHT SAV- 
ING TIME 

Irving Kahal & Harry Richman 

Leo Feist, Inc. 


THIS IS THE MISSUS ' 
Lew Brown & Ray Henderson 
DeSylva, Brown & Henderson, Inc 


THE THRILL 1S GONE 
Lew Brown & Ray Henderson 
DeSylva, Brown & Henderson, Inc 


THROUGH THE YEARS j 
Edward Heyman & Vincent Youmans : 
Miller Music Corp. i 


WABASH MOON 
Dave Dreyer, Morton Downey & } 
Billy McKenny 
Bourne, Inc. 


WHEN 1! TAKE MY SUGAR TO TEA 
Sammy Fain, Irving Kahal & 
Pierre Norman 
Famous Music Corp 


WHEN IT'S SLEEPY TIME DOWN SOUTH 
Leon & Otis Rene & Clarence Muse 
Mills Music, Inc. 


WHEN THE MOON COMES OVER THE 
MOUNTAIN 

w: Howard Johnson 

m: Harry Woods 

Robbins Music Corp. 


WHEN WE'RE ALONE (Penthouse Serenade) 
Will Jason & Val Burton 
Famous Music Corp. 


WHEN YUBA PLAYS THE RHUMBA 
TUBA 

Herman Hupfeld 

Harms, Inc. 


WHERE THE BLUE OF THE 

THE GOLD OF THE DAY 
Roy Turk, Bing Crosby & Fred E. Ahlert 
DeSylva, Brown & Henderson, Inc. 


YOU FORGOT YOUR GLOVES 
Edward Eliscu & Ned Lehok 
Robbins Music Corp. 


YOU TRY SOMEBODY 
SOMEBODY ELSE 

B. G. DeSyiva, Lew Brown & 

Ray Henderson 

DeSylva, Brown & Henderson Inc. 


YOU'RE MY EVERYTHING 
w: Mort Dixon & Joe Young 
m: Harry Warren 
Harms, Inc 


YOURS IS MY HEART ALONE 
Eng. w: Harry B. Smith 
m: Franz Lehar 
Shubert Music Pub. Corp. 
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1932 


APRIL IN PARIS 
w: E. Y. Horburg 
m: Vernon Duke 
Harms, Inc. 


AUF WIEDERSEHN, MY DEAR 
Al Hoffman, Ed. Nelson, 
Al Goodhart & Milton Ager 
Advanced Music Corp. 


BROTHER, CAN YOU SPARE A DIME 
w: E. Y. Harburg 
m: Jay Gorney 
Harms, Inc. 


CABIN IN THE COTTON 
Mitchell Parish & Frank Perkins 
Mills Music, Inc 


FIT AS A FIDDLE (AND READY FOR LOVE) 
Arthur Freed, Al Hoffman & 
Al Goodhart 
Leo Feist, Inc. 


FORTY-SECOND STREET 
w: Al Dubin 
m: Harry Warren 
M. Witmark & Sons 


HOW DEEP IS THE OCEAN? 
Irving Berlin 
Irving Berlin Music Corp. 


IN A SHANTY IN OLD SHANTY TOWN 
w: Joe Young 
m: Little Jack Little & John Siras 
M. Witmark & Sons 


ISN'T IT ROMANTIC 
w: Lorenz Hart 
m: Richard Rodgers 
Famous Music Corp. 


IT DONT MEAN A THING IF IT AINT GOT 
THAT SWING 

w: Irving Mills 

m: Duke Ellington 

Mills Music, Inc. 


I'VE TOLD EVERY LITTLE STAR 
w: Oscar Hammerstein, 2nd 
m: Jerome Kern 
T. B. Harms Co. 


JUST AN ECHO IN THE VALLEY 
Harry Woods, Reg Connelly & 
Jimmy Campbell 
Campbell, Connelly & Co., Ltd. 
Robbins Music Corp. 
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LET'S ALL SING LIKE THE BIRDIES SING 
w: Robert Hargreaves & Stanley J. Damerell 
m: Tolchard Evans 
Cecil Lennox Ltd 
Mills Music, Inc. 


LET'S PUT OUT THE LIGHTS 
Herman Hupfeld 
Harms, Inc. 


LITTLE STREET WHERE OLD FRIENDS MEET 
w: Gus Kahn 
m: Harry Woods 
Edwin H. Morris & Co., Inc. 


LOUISIANA HAYRIDE 
Howard Dietz & Arthur Schwartz 
Harms, Inc. 


LULLABY OF THE LEAVES 
w: Joe Young 
m: Bernice Petkere 
Bourne, Inc. 


MIMI 
w: Lorenz Hart 
m: Richard Rodgers 
Famous Music Corp 


NIGHT AND DAY 
Cole Porter 
Harms, Inc. 


RISE’N SHINE 
w: Bud G. DeSylva 
m: Vincent Youmans 
Harms, Inc. 


SAY IT ISN’T SO 
Irving Berlin 
Irving Berlin Music Corp 


A SHINE ON YOUR SHOES 
Howard Dietz & Arthur Schwartz 
Harms, Inc. 


SHUFFLE OFF TO BUFFALO 
w: Al Dubin 
m: Harry Warren 
M. Witmark & Sons 


SNUGGLED ON YOUR SHOULDER. CUDDLED 
IN YOUR ARMS 

w: Joe Young 

m: Carmen Lombardo 

Leo Feist, Inc. 


SOFT LIGHTS AND SWEET MUSIC 
Irving Berlin 
Irving Berlin Music Corp 
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SOMEBODY LOVES YOU 
w: Charles Tobias 
m: Peter DeRose 
Edwin H. Morris & Co., Inc 


MONOPOLY PROBLEMS IN 


THE SONG IS YOU 
w: Oscar Hammerstein, 2nd 
m: Jerome Kern 
T. B. Harms Co. 


SPEAK TO ME OF LOVE 
Jean Lenoir—American ver: Bruce Sievier 
Harms, Inc. 


TOO MANY TEARS 
w: Al Dubin 
m: Harry Warren 
M. Witmark & Sons 
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TRY A LITTLE TENDERNESS 
Harry Woods, Jimmy Campbell & 
Reg Connelly 
Robbins Music Corp. 


UNDERNEATH THE HARLEM MOON 
w: Mack Gordon 
m: Harry Revel 
DeSylva, Brown & Henderson, Inc 


WILLOW WEEP FOR 
Ann Ronell 
Bourne, Inc. 


WINTERGREEN FOR PRESIDENT 
Ira Gershwin & George Gershwin 
New World Music Corp. 


YOU'RE AN OLD SMOOTHIE 
Bud G. DeSyiva, Richard A Whiting & 
Nacio Herb Brown 
Harms, Inc. 


1933 


AFTER ALL YOU'RE ALL I'M AFTER 
w: Edward Heyman 
m: Arthur Schwartz 
Harms, Inc. 


ANNIE DOESN'T LIVE HERE ANYMORE 
Joe Young & Johnny Burke 
m: Harold Spina 
Bourne, Inc 


BOULEVARD OF BROKEN DREAMS 
w: Al Dubin 
m: Harry Warren 
Remick Music Corp 


BY A WATERFALL 
w: Irving Kahal 
m: Sammy Fain 
M, Witmark & Sons 


CARIOCA 
w: Gus Kahn & Edward Eliscu 
m: Vincent Youmans 
T B. Harms Co. 


DID YOU EVER SEE A DREAM WALKING? 
w: Mack Gordon 
m: Harry Revel 
DeSylva, Brown & Henderson Inc 


DON’T BLAME ME 
w: Dorothy Fields 
m: Jimmy McHugh 
Robbins Music Corp 


DOWN THE OLD OX ROAD 
w: Sam Coslow 
m: Arthur Johnston 
Famous Music Corp. 


EASTER PARADE 
Irving Berlin 
Irving Berlin Music Corp 


EVERYTHING |! HAVE {IS YOURS 
w: Harold Adamson 
m: Burton Lane 
Robbins Music Corp. 


FLYING DOWN TO RIO 
w: Gus Kahn & Edward Eliscu 
m: Vincent Youmans 
T. B. Harms Co. 


HAVE YOU EVER BEEN LONELY, HAVE YOU 
EVER BEEN BLUE? 

w: George Brown 

m: Peter DeRose 

Shapiro, Bernstein & Co., Inc. 


HEAT WAVE 
Irving Berlin 
Irving Berlin Music Corp 


HEY! YOUNG FELLA CLOSE YOUR OLD 


UMBRELLA 
w: Dorothy Fields 
m: Jimmy McHugh 
Robbins Music Corp 
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COVER THE WATERFRONT 
w: Edward Heyman 

m: John W. Green 

Harms, Inc. 


LIKE MOUNTAIN MUSIC 
w: James Cavanaugh 

m: Frank Weldon 

M. Witmark & Sons 


LIKE THE LIKES OF YOU 
w: E. Y. Harburg 

m: Vernon Duke 

Harms, Inc. 


WANNA BE LOVED 

New w: Bill Rose & Edward Heyman 
m: John W. Green 

Famous Music Corp. 


IN THE VALLEY OF THE MOON 
w: Charlie Tobias 
m: Joe Burke 
Edwin H. Morris & Co., Inc. 


INKA DINKA DOO 
Ben Ryan & Jimmy Durante 
Bourne, Inc. 


IT ISN'T FAIR 
w: Richard Himber 
m: R. Himber, Frank Warshaver & 
Sylvester Sprigato 
Words & Music, Inc. 


It'S ONLY A PAPER MOON 
w: Billy Rose & E. Y. Harburg 
m: Harold Arlen 
Harms, Inc. 


IT’S THE TALK OF THE TOWN 
Marty Symes, Al J. Neiburg & 
Jerry Levinson 
Santly-Joy, Inc. 


THE LAST ROUND-UP 
Billy Hill 
Shapiro, Bernstein & Co., Inc. 


LAZY BONES 
Johnny Mercer & Hoagy Carmichoel 
Southern Music Pub. Co., Inc. 


LET'S FALL IN LOVE 
w: Ted Koehler 
m: Harold Arlen 
Bourne, Inc. 


LOVE IS THE SWEETEST THING 
Ray Noble 
Francis, Day & Hunter, Ltd. 
Harms, Inc. 


REGULATED INDUSTRIES 4307 


LOVER 
w: Lorenz Hart 
m: Richard Rodgers 
Famous Music Corp 


MUSIC MAKES ME 
w: Gus Kahn & Edward Eliscu 
m: Vincent Youmans 
T. B. Harms Co. 


MY LITTLE GRASS SHACK IN KEALAKEKUA, 
HAWAII 

Bill Cogswell, Tommy Harrison & 

Johnny Noble 

Miller Music Corp. 


MY MOONLIGHT MACONNA 
w: Paul Francis Webster 
m: Z. Fibich, William Scotti 
Carl Fischer, Inc. 


THE OLD SPINNING WHEEL 
Billy Hill 
Shapiro, Bernstein & Co., Inc 


ORCHIDS IN THE MOONLIGHT 
w: Gus Kahn & Edward Eliscu 
m: Vincent Youmans 
T. B. Harms Co. 


SHADOW WALTZ 
w: Al Dubin 
m: Harry Warren 
Remick Music Corp 


SMOKE GETS IN YOUR EYES 
w: Otte Harbach 
m: Jerome Kern 
T. B. Harms, Co. 


SOPHISTICATED LADY 
w: Irving Mills & Mitchell Porish 
m: Duke Ellington 
Mills Music, Inc. 


STORMY WEATHER 
w: Ted Koehler 
m: Harold Arlen 
Mills Music, Inc 


THIS LITTLE PIGGIE WENT TO MARKET 
w: Sam Coslow 
m: Harold Lefty Lewis 
DeSylva, Brown & Henderson Inc 


THE TOUCH OF YOUR HAND 
w: Otto Harbach 
m: Jerome Kern 
T. B. Harms Co. 


TWO TICKETS TO GEORGIA 
Joe Young, Charles Tobias & 
J. Fred Coots 
Bourne, Inc 
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WE'RE IN THE MONEY 
w: Al Dubin 
m: Harry Warren 
Remick Music Corp. 


WHO'S AFRAID OF THE BIG BAD WOLF 
Frank E. Churchill & Ann Ronell 
Bourne, Inc. 
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YESTERDAYS 
w: Otto Harbach 
m: Jerome Kern 
T. 8. Harms Co. 


YOU'RE DEVASTATING 
Otto Harbach & Jerome Kern 
T. B. Harms Co. 


1934 


ALL | DO IS DREAM OF YOU 
w: Arthur Freed 
m: Nacio Herb Brown 
Robbins Music Corp. 


ANYTHING GOES 
Cole Porter 
Harms, Inc. 


BELIEVE IT BELOVED 
w: George Whiting & Nat Schwartz 
m: J. C. Johnson 
Broadway Music Corp. 


BE STILL MY HEART 
Allan Flynn & Jack Egan 
Broadway Music Corp. 


THE BEAT OF MY HEART 
w: Johnny Burke 
m: Harold Spina 
Bourne, Inc. 


BLOW, GABRIEL, BLOW 
Cole Porter 
Harms, Inc. 


BLUE MOON 
Lorenz Hart & Richard Rodgers 
Robbins Music Corp. 


CATTLE CALL 
Tex Owens 
Forster Music Pub., Inc. 


COCKTAILS FOR TWO 
Arthur Johnston & Sam Coslow 
Famous Music Corp. 


THE CONTINENTAL 
w: Herb Magidson 
m: Con Conrad 
Harms, Inc. 


FOR ALL WE KNOW 
w: Sam M. Lewis 
m: J. Fred Coots 
leo Feist, Inc. 


HA-CHA-CHA 
w: Gus Kahn 
m: Werner R. Heymann 
Movietone Music Corp. 


HANDS ACROSS THE TABLE 
w: Mitchell Parish 
m: Jean Delettre 
Mills Music, Inc. 


GET A KICK OUT OF YOU 
Cole Porter 
Harms, Inc. 


ONLY HAVE EYES FOR YOU 
w: Al Dubin 

m: Harry Warren 

Remick Music Corp. 


SAW STARS 

Maurice Sigler, Al Goodhart & 
Al Hoffman 

Robbins Music Corp. 


IF 
w: Robert Hargreaves & Stanley J. 
Damerell 
m: Tolchard Evans 
Cecil Lennox, Ltd. 
Shapiro, Bernstein & Co., Inc. 


IF THERE IS SOMEONE LOVELIER THAN YOU 
w: Howard Dietz 
m: Arthur Schwartz 
Harms, Inc. 


LL FOLLOW MY SECRET HEART 
Noel Coward 
Chappell & Co., Inc. 


ISLE OF CAPRI 
w: Jimmy Kennedy 
m: Will Grosz 
Peter Maurice Music Co., Ltd. 
T. B. Harms Co. 


JUNE IN JANUARY 
Leo Robin & Ralph Rainger 
Famous Music Corp. 
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LITTLE DUTCH MILL 
w: Ralph Freed 
m: Harry Barris 
Joy Music, Inc. 


LITTLE MAN, YOU'VE HAD A BUSY DAY 
w: Maurice Sigler & Al Hoffman 
m: Mabel Wayne 
T. B. Harms Co. 


LOVE IN BLOOM 
Leo Robin & Ralph Rainger 
Famous Music Corp. 


LOVE IS JUST AROUND THE CORNER 
Leo Robin & Lewis E. Gensler 
Famous Music Corp. 


LOVE THY NEIGHBOR 
w: Mack Gordon 
m: Harry Revel 
DeSylva, Brown & Henderson Inc. 


MR. AND MRS. IS THE NAME 
w: Mort Dixon 
m: Allie Wruble 
M. Witmark & Sons 


THE MOON WAS YELLOW 
w: Edgar Leslie 
m: Fred E. Ahlert 
Bregman, Vocco & Conn, Inc. 


MOONGLOW 
Will Hudson, Eddie Delange & 
Irving Mills 
Mills Music, Inc. 


MY OLD FLAME 
Arthur Johnston & Sam Cosiow 
Famous Music Corp. 


MY SHAWL 
w: Stanley Adams 
m: Xavier Cugat 
Edward B. Marks Music Corp 


NO! NO! A THOUSAND TIMES NO! 
Al Sherman, Al Lewis & Abner Silver 
leo Feist, Inc. 


THE OBJECT OF MY AFFECTION 
Pinky Tomlin, Coy Poe & Jimmy Grier 
Bourne, Inc. 


ON THE GOOD SHIP LOLLIPOP 
Sidney Clare & Richard A. Whiting 
Movietone Music Corp. 


ONE NIGHT OF LOVE 
w: Gus Kahn 
m: Victor Schertzinger 
Bourne, Inc. 
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P. S. | LOVE YOU 
w: Johnny Mercer 
m: Gordon Jenkins 
la Salle Music Pub. Inc. 


PARDON MY SOUTHERN ACCENT 
Johnny Mercer & Matt Maineck 
Bourne, Inc. 


SANTA CLAUS IS COMING TO TOWN 
w: Haven Gillespie 
m: J. Fred Coots 
Leo Feist, Inc. 


SOLITUDE 
w: Eddie Delange & Irving Mills 
m: Duke Ellington 
American Academy of Music, Inc 


STARS FELL ON ALABAMA 
w: Mitchell Parish 
m: Frank Perkins 
Mills Music, Inc. 


STAY AS SWEET AS YOU ARE 
Mack Gordon & Harry Revel 
DeSylva, Brown & Henderson, Inc. 


SWEETIE PIE 
John Jacob Loeb 
Leo Feist, Inc. 


THANK YOU FOR A LOVELY EVENING 
w: Dorothy Fields 
m: Jimmy McHugh 
Robbins Music Corp. 


THERE GOES MY HEART 
w: Benny Davis 
m: Abner Silver 
Leo Feist, Inc. 


TUMBLING TUMBLEWEEDS 
Bob Nolan 
Williamson Music, Inc. 


TWO CIGARETTES IN THE DARK 
w: Paul Francis Webster 
m: Lew Pollack 
DeSylva, Brown & Henderson Inc. 


THE VERY THOUGHT OF YOU 
Ray Noble 
Campbell, Connelly & Co., Ltd. 
M. Witmark & Sons 


WAGON WHEELS 
w: Billy Hill 
m: Peter DeRose 
Shapiro, Bernstein & Co., Inc. 


WHAT A DIFFERENCE A DAY MADE 
w: Stanley Adams 
m: Maria Grever 
Edward B. Marks Music Corp. 
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WINTER WONDERLAND 
w: Dick Smith 
m: Felix Bernard 
Bregman, Vocco, & Conn, Inc 


WITH MY EYES WIDE OPEN, I'M DREAMING 
Mack Gordon & Harry Revel 
DeSylva, Brown & Henderson Inc 


YOU AND THE NIGHT AND THE MUSIC 
w: Howard Dietz 
m: Arthur Schwortz 
Harms, Inc 
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YOU MAY NOT BE AN ANGEL, BUT 
STRING ALONG WITH YOU 

w: Al Dubin 

m: Horry Warren 

M Witmark & Sons 


YOU OUGHTA BE IN PICTURES 
w: Edward Heyman 
m: Dana Suesse 
Harms, Inc 


YOU'RE THE TOP 
Cole Porter 
Harms, Inc 


1935 


EAST OF THE SUN 
Brooks Bowman 
Santly-Joy, Inc. 


ABOUT A QUARTER TO NINE 
w: Al Dubin 
m: Harry Warren 
M Witmark & Sons 


ACCENT ON YOUTH 
w: Tot Seymour 
m: Vee Lawnhurst 
Famous Music Corp 


ALONE 
w: Arthur Freed 
m: Nacio Herb Brown 
Robbins Music Corp 


BEAUTIFUL LADY IN BLUE 
w: Sam Lewis 
m: J. Fred Coots 
Chappell & Co., Inc 


SEGIN THE BEGUINE 
Cole Porter 
Harms, Inc 


BESS, YOU IS MY WOMAN 
w: DuBose Heyward & Ira Gershwin 
m: George Gershwin 
Gershwin Pub. Corp. 


BROADWAY RHYTHM 
w: Arthur Freed 
m: Nacio Herb Brown 
Robbins Music Corp 


THE BROKEN RECORD 
Cliff Friend, Charlie Tobias & 
Boyd Bunch 
Chappell & Co., inc 


CHEEK TO CHEEK 
Irving Berlin 
Irving Berlin Music Corp 


CAN'T GET STARTED 
w: lra Gershwin 

m: Vernon Duke 
Chappell & Co., Inc 


OREAM TOO MUCH 
w: Dorothy Fields 
m: Jerome Kern 

T 8. Harms Co 


FEEL A SONG COMIN' ON 
Jimmy McHugh, Dorothy Fields & 
George Oppenheim 

Robbins Music Corp. 


GOT PLENTY O'NUTTIN’ 

w: Ira Gershwin & DuBose Heyword 
m: George Gershwin 

Gershwin Pub. Corp 


'M GONNA SIT RIGHT DOWN AND WRITE 
MYSELF A LETTER 

w: Joe Young 

m: Fred E. Ahlert 

DeSyiva, Brown & Henderson Inc 


'M IN THE MOOD FOR LOVE 
Jimmy McHugh & Dorothy Fields 
Robbins Music Corp. 


IN A LITTLE GYPSY TEA ROOM 
w: Edgar Leslie 
m: Joe Burke 
Edwin H. Morris & Co., Inc 


ISN'T THIS A LOVELY DAY 
trving Berlin 
Irving Berlin Music Corp 
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1T AIN'T NECESSARILY SO 
w: Ira Gershwin 
m: George Gershwin 
Gershwin Pub. Corp 


JUST ONE OF THOSE THINGS 
Cole Porter 
Harms, Inc. 


LIFE iS A SONG 
w: Joe Young 
m: Fred E. Ahlert 
Robbins Music Corp 


A LITTLE WHITE GARDENIA 
Sam Coslow 
Famous Music Corp 


LOVELY TO LOOK AT 
w: Dorothy Fields & Jimmy McHugh 
m: Jerome Kern 
T. B. Harms Co. 


LULLABY OF BROADWAY 
w: Al Dubin 
m: Harry Warren 
M. Witmark & Sons 


: MOON OVER MIAMI 

a w: Edgar Leslie 

m: Joe Burke 
Bourne, Inc. 


THE MUSIC GOES ‘ROUND AND AROUND 
w: Red" Hodgson 
m: Edward Farley & Michael Riley 
Santly-Joy, Inc 


MY ROMANCE 
w: Lorenz Hart 
m: Richard Rodgers 
T. B. Harms Co 


ON TREASURE ISLAND 
w: Edgar Leslie 
m: Joe Burke 
Edwin H. Morris & Co., Inc 


THE PICCOLINO 
Irving Berlin 
Irving Berlin Music Corp 


RED SAILS IN THE SUNSET 
w: Jimmy Kennedy 
m: Hugh Williams 
Peter Maurice Music Co., Ltd 
Shapiro, Bernstein & Co., Inc 


ROLL ALONG PRAIRIE MOON 
Ted Fiorito, Harry MacPherson 
& Albert Von Tilzer 
Robbins Music Corp 
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SHE SHALL HAVE MUSIC 


Maurice Sigler, Al Goodhart & 
Al Hoffman 

Cinephonic Music Co., Ltd. 
Chappell & Co., Inc. 


SHE’S A LATIN FROM MANHATTAN 


w: Al Dubin 
m: Harry Warren 
M. Witmark & Sons 


SONG OF THE OPEN ROAD 


Albert Hay Malotte 
A BC Music Corp 


SOON 


w: Lorenz Hart 
m: Richard Rodgers 
Famous Music Corp 


SUMMERTIME 


w: DuBose Heyward 
m: George Gershwin 
Gershwin Pub. Corp. 


TELL ME THAT YOU LOVE ME 


w: Al Silverman 
m: C, A. Bixio 
T. 8B. Harms Co. 


THANKS A MILLION 


w: Gus Kahn 
m: Arthur Johnston 
Robbins Music Corp. 


TOP HAT, WHITE TIE AND TAILS 


Irving Berlin 
Irving Berlin Music Corp 


WHEN | GROW TOO OLD TO DREAM 


w: Oscar Hammerstein, 2nd 
m: Sigmund Romberg 
Robbins Music Corp. 


A WOMAN IS A SOMETIME THING 


w: DuBose Heyward 
m: George Gershwin 
Gershwin Pub. Corp. 


YOU ARE MY LUCKY STAR 


w: Arthur Freed 
m: Nacio Herb Brown 
Robbins Music Corp 


ZING! WENT THE STRINGS OF MY HEART 


James F. Hanley 
Harms, inc. 
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1936 


DANCING UNDER THE STARS 
Horry Owens 
Santly-Joy, Inc. 


DE LOVELY 
Cole Porter 
Chappell & Co., Inc 


DID | REMEMBER 
w: Harold Adamson 
m: Walter Donaldson 
leo Feist, Inc 


EMPTY SADDLES 
Billy Hill 
Shapiro, Bernstein & Co., Inc 


A FINE ROMANCE 
w: Dorothy Fields 
m: Jerome Kern 
T. 8B. Harms Co 


GOODY GOODY 
Johnny Mercer & Matt Malneck 
DeSylva, Brown & Henderson, Inc 


'D BE LOST WITHOUT YOU 
w: Bob Wright & Chet Forrest 
m: Walter Donaldson 
leo Feist, Inc 


1F YOU CAN'T SING IT YOU'LL HAVE TO 
SWING IT 

Som Coslow 

Famous Music Corp 


MLL SING YOU A THOUSAND LOVE SONGS 
w: Al Dubin 
m: Harry Warren 
Remick Music Corp. 


'M AN OLD COWHAND 
Johnny Mercer 
leo Feist, Inc 


I'M PUTTING ALL MY EGGS IN ONE BASKET 
Irving Berlin 
Irving Berlin Music Corp. 


IN THE CHAPEL IN THE MOONLIGHT 
Billy Hill 
Shapiro, Bernstein & Co., Inc. 


1S IT TRUE WHAT THEY SAY ABOUT DIXIE? 
Irving Caesar, Sammy Lerner & 
Gerald Marks 
Irving Coesar 


IT’S A SIN TO TELL A LIE 
Billy Mayhew 
Bregman, Vocco & Conn, Inc 


IT WILL HAVE TO DO UNTIL THE REAL 
THING COMES ALONG 

Mann Holiner, Alberta Nichols, 

Sammy Cahn, Sau! Chaplin & 

L. E. Freeman 

Shapiro, Bernstein & Co., Inc. 

Chappell & Co., Inc. 


I'VE GOT YOU UNDER MY SKIN 
Cole Porter 
Chappell & Co., Inc 


LET YOURSELF GO 
Irving Berlin 
Irving Berlin Music Corp. 


LITTLE OLD LADY 
Hoagy Carmichael & Stanley Adams 
Chappell & Co., Inc. 
M. Witmark & Sons 


A MELODY FROM THE SKY 
w: Sidney D. Mitchell 
m: Lovis Alter 
Famous Music Corp. 


MOONLIGHT AND SHADOWS 
Leo Robin & Frederick Hollander 
Paramount Music Corp. 


THE NIGHT IS YOUNG AND YOU'RE SO 
BEAUTIFUL 

w: Billy Rose & Irving Kahal 

m: Dana Svesse 

Words & Music, Inc 


NO REGRETS 
w: Harry Tobias 
m: Roy Ingraham 
Miller Music Corp. 


ONE, TWO, BUTTON YOUR SHOE 
w: John Burke 
m: Arthur Johnston 
Santly-Joy, Inc. 


PENNIES FROM HEAVEN 
w: John Burke 
m: Arthur Johnston 
Santly-Joy, Inc. 


SHOE SHINE BOY 
w: Sammy Cahn 
m: Saul Chaplin 
Mills Music, Inc. 


A STAR FELL OUT OF HEAVEN 
w: Mack Gordon 
m: Harry Revel 
DeSylva, Brown & Henderson, Inc. 





STARS IN MY EYES 
w: Dorothy Fields 
m: Fritz Kreisler 
Chappell & Co., Inc. 
Charles Foley 


STOMPIN’' AT THE SAVOY 
w: Andy Razaf 


m: Benny Goodman, Chick Webb & 
Edgar Sampson 


Robbins Music Corp. 


SUMMER NIGHT 
w: Al Dubin 
m: Harry Warren 
M. Witmark & Sons 


THERE 1S NO GREATER LOVE 
w: Marty Symes 
m: Isham Jones 


Isham Jones Music Corp. 


THERE’S A SMALL HOTEL 
w: Lorenz Hart 
m: Richard Rodgers 
Chappell & Co., Inc. 


THE TOUCH OF YOUR LIPS 
Ray Noble 
Santly-Joy, Inc. 


TWILIGHT ON THE TRAIL 
w: Sidney D. Mitchell 
m: Louis Alter 
Famous Music Corp. 
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WALTZING MATILDA 

w: A. B. Paterson 

m: Marie Cowan 

Carl Fischer, Inc. 


THE WAY YOU LOOK TONIGHT 
w: Dorothy Fields 
m: Jerome Kern 
T. B. Harms Co. 


WHEN DID YOU LEAVE HEAVEN 
w: Walter Bullock 


m: Richard A. Whiting 
Robbins Music Corp. 


WHEN MY DREAM BOAT COMES HOME 
Cliff Friend & Dave Franklin 
M. Witmark & Sons 


WHERE ARE YOU 
w: Harold Adamson 
m: Jimmy McHugh 
Leo Feist, Inc. 


THE WHIFFENPOOF SONG 
w: Meade Minnigerode 
George S. Pomeroy 
m: Tod B. Galloway, rev. Rudy Vallee 
Miller Music Cop. 


You 


w: Harold Adamson 
m: Walter Donaldson 
Leo Feist, Inc. 


YOU TURNED THE TABLES ON ME 
w: Sidney D. Mitchell 
m: Louis Alter 


Movietone Music Corp. 


1937 


AM | IN LOVE 
w: Al Dubin 
m: Harry Warren 
M. Witmark & Sons 


BE! MIR BIST DU SCHON 
w: Jacob Jacobs — English w: 
Sammy Cahn & Saul Chaplin 
m: Sholum Secunda 
Harms, Inc. 


BLUE HAWAII 
Leo Robin & Ralph Rainger 
Famous Music Corp. 

BOB WHITE 


w: Johnny Mercer 
m: Bernie Hanighen 
Remick Music Corp. 


BOO-HOO 


Carmen Lombardo, Edward Heyman 
& John Jacob Loeb 


Shapiro, Bernstein & Co., Inc. 


THE DIPSY DOODLE 
Larry Clinton 
Lincoln Music Corp. 


THE DONKEY SERENADE 
w: Bob Wright & Chet Forrest 


m: Rudolf Frim! & Herbert Stothart 
G. Schirmer, Inc. 


A FOGGY DAY 
w: Ira Gershwin 


m: George Gershwin 
Gershwin Pub. Corp. 
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HARBOR LIGHTS 
w: Jimmy Kennedy 
m: Hugh Williams 
Peter Maurice Music Co., Ltd. 
Chappell & Co., Inc. 


HAVE YOU GOT ANY CASTLES, BABY? 
w: Johnny Mercer 
m: Richard A. Whiting 
Harms, Inc. 


CAN DREAM, CAN'T 1? 
w: Irving Kahal 

m: Sammy Fain 
Chappell & Co., inc. 


KNOW NOW 

w: Al Dubin 

m: Harry Warren 
Remick Music Corp. 


SEE YOUR FACE BEFORE ME 
w: Howard Dietz 

m: Arthur Schwartz 

DeSylva, Brown & Henderson Inc. 


IN THE STILL OF THE NIGHT 
Cole Porter 
Chappell & Co., Inc. 


I'VE GOT MY LOVE TO KEEP ME WARM 
Irving Berlin 
Irving Berlin Music Corp. 


JOHNNY ONE NOTE 
w: Lorenz Hart 
m: Richard Rodgers 
Chappell & Co., inc. 


THE LADY IS A TRAMP 
w: Lorenz Hart 
m: Richard Rodgers 
Chappell & Co., Inc. 


LET'S CALL THE WHOLE THING OFF 
w: Ira Gershwin 
m: George Gershwin 
Gershwin Pub. Corp. 


THE MERRY-GO-ROUND BROKE DOWN 
Cliff Friend & Dave Franklin 
Harms, Inc. 


THE MOON GOT IN MY EYES 
w: John Burke 
m: Arthur Johnston 
Santly-Joy, Inc. 


THE MOON OF MANAKOORA 
w: Frank Loesser 
m: Alfred Newman 
Frank Music Corp. 


MY LITTLYE BUCKAROO 
w: Jack Scholl 
m: M. K, Jerome 
M. Witmark & Sons 


NICE WORK IF YOU CAN GET IT 
w: Ira Gershwin 
m: George Gershwin 
Gershwin Pub. Corp. 


ONCE IN A WHILE 
w: Bud Green 
m: Michael Edwards 
Miller Music Corp. 


ONE SONG 
w: Larry Morey 
m: Frank Churchill 
Bourne, Inc. 


REMEMBER ME? 
w: Al Dubin 
m: Harry Warren 
M. Witmark & Sons 


ROSALIE 
Cole Porter 
Chappell & Co., Inc. 


SEPTEMBER IN THE RAIN 
w: Al Dubin 
m: Harry Warren 
Remick Music Corp. 


SLUMMING ON PARK AVENUE 
Irving Berlin 
Irving Berlin Music Corp. 


SOMEBODY ELSE IS TAKING MY PLACE 
Dick Howard, Bob Ellsworth & 
Russ Morgan 
Shapiro, Bernstein & Co., Inc. 


STOP! YOU'RE BREAKING MY HEART 
w: Ted Koehler 
m: Burton Lane 
Famous Music Corp 


SWEET LEILANI 
Harry Owens 
Santly-Joy, Inc. 


THANKS FOR THE MEMORY 
Leo Robin & Ralph Rainger 
Paramount Music Corp 


THAT OLD FEELING 
Lew Brown & Sammy Fain 
leo Feist, Inc. 


THERE'S A GOLD MINE IN THE SKY 
Charles and Nick Kenny 
Bourne, Inc 
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THERE'S A LULL IN MY LIFE 
w: Mack Gordon 


m: Harry Revel 
Robbins Music Corp. 


THIS YEAR'S KISSES 
Irving Berlin 
Irving Berlin Music Corp. 


TOO MARVELOUS FOR WORDS 
w: Johnny Mercer 
m: Richard A. Whiting 
Harms, Inc. 


TOY TRUMPET 
m: Raymond Scott 
Advanced Music Corp. 


A-TISKET A-TASKET 
Ella Fitzgerald & Al Feldman 
Robbins Music Corp. 


BACH GOES TO TOWN 
m: Alec Templeton 
leeds Music Corp. 


CATHEDRAL IN THE PINES 
Charles and Nick Kenny 
Bourne, Inc. 


FALLING IN LOVE WITH LOVE 
w: Lorenz Hart 
m: Richard Rodgers 
Chappell & Co., Inc. 


FERDINAND, THE BULL 
w: Larry Morey 
m: Albert Hay Malotte 
ABC Music Corp. 


FLAT FOOT FLOOGIE 
Slim Gaillard, Slam Stewart & 
Bud Green 
Allied Music Corp. 


HEIGH-HO 
w: Larry Morey 
m: Frank Churchill 
Bourne, Inc. 


| HADN'T ANYONE Tilt YOU 
Ray Noble 
A BC Music Corp. 
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VIENI, VIENI 
w: Geo. Koger & H. Varna — 
English ver.: Rudy Vallee 
m: Vincent Scotto 
M. Witmark & Sons 


WHERE OR WHEN 
w: Lorenz Hart 
m: Richard Rodgers 
Chappell & Co., Inc. 


WHISTLE WHILE YOU WORK 
w: Larry Morey 
m: Frank Churchill 
Bourne, Inc. 


YOU CAN'T STOP ME FROM DREAMING 
Cliff Friend & Dave Franklin 
Remick Music Corp. 


1938 


| MARRIED AN ANGEL 
w: Lorenz Hart 
m: Richard Rodgers 
Robbins Music Corp. 


ul BE SEEING YOU 
w: Irving Kahol 
m: Sammy Fain 
Williamson Music, Inc. 


I'VE GOT A POCKETFUL OF DREAMS 
w: John Burke 
m: James V. Monaco 
Santly-Joy, Inc. 


JEEPERS CREEPERS 
w: Johnny Mercer 
m: Harry Warren 
M. Witmark & Sons 


LOVE WALKED IN 
w: Ira Gershwin 
m: George Gershwin 
Gershwin Pub. Corp. 


MUSIC, MAESTRO, PLEASE 
w: Herb Magidson 
m: Allie Wrubel 
Bourne, Inc. 


MY HEART BELONGS TO DADDY 
Cole Porter 
Chappell & Co., Inc. 


MY REVERIE 
Larry Clinton (based on Claude 
Debussy's “‘Reverie’’) 
Robbins Music Corp. 
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THE NIGHT IS FILLED WITH MUSIC THIS CAN'T BE LOVE 


Irving Berlin w: Lorenz Hart 
Irving Berlin Music Corp. m: Richard Rodgers 


PENNY SERENADE Chappell & Co., Inc. 
w: Hal Hallifax 
m: Melle Weersma TI-PI-TIN 


Peter Maurice Music Co., Ltd. Maria Grever — English w: Raymond 
Shapiro, Bernstein & Co., Inc. Leveen 


SAYS MY HEART leo Feist, Inc. 
w: Frank Loesser 
m: Burton Lane TWO SLEEPY PEOPLE 


Famous Music Corp. w: Frank Loesser 


m: Hoagy Carmichael 

SEPTEMBER SONG Famous Music Corp. 

w: Maxwell Anderson 

m: Kurt Weill 

DeSyiva, Brown & Henderson, Inc. UMBRELLA MAN 

James Cavanaugh, Larry Stock & 
SING FOR YOUR SUPPER Vincent Rose 

w: Lorenz Hart Harms, Inc. 


m: Richard Rodgers 


Chappell & Co., Inc. YOU GO TO MY HEAD 


SO HELP ME w: Haven Gillespie 
w: Eddie Delange m: J. Fred Coots 
m: Jimmy Van Heusen Remick Music Corp. 
Remick Music Corp. 


THEY SAY YOU MUST HAVE BEEN A BEAUTIFUL BABY 


w: Edward Heyman w: Johnny Mercer 
m: Paul Mann & Stephan Weiss m: Harry Warren 
M. Witmark & Sons Remick Music Corp. 


1939 


ALL THE THINGS YOU ARE DEEP PURPLE 
w: Oscar Hammerstein, 2nd w: Mitchell Parish 
m: Jerome Kern m: Peter DeRose 
T. B. Harms Co. Robbins Music Corp. 


BEER BARREL POLKA 
Lew Brown, Wiadimir A . Timm & 
Jaromir Vejvoda 
Shapiro, Bernstein & Co., Inc. 


BLESS YOU GOD BLESS AMERICA 
Eddie Lane & Don Baker Irving Berlin 
Shapiro, Bernstein & Co., Inc. Irving Berlin Music Corp. 


DO | LOVE YOU 
Cole Porter 
Chappell & Co., Inc. 


CARELESS 
. HOLD TIGHT-HOLD TIGHT 
oe re L. Kent, J. Brandow, E. Robinson, 
Sonneh. Tae L. Ware & W. Spotswood 
. ; American Academy of Music, Inc. 
DARN THAT DREAM 
w: Eddie Delange | CONCENTRATE ON YOU 
m: Jimmy Von Heusen Cole Porter 
Bregman, Vocco & Conn, Inc. Chappell & Co., Inc. 
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| DION'T KNOW WHAT TIME IT WAS 


w: Lorenz Hart 
m: Richard Rodgers 
Chappell & Co., Inc. 


| POURED MY HEART INTO A SONG 


Irving Berlin 
Irving Berlin Music Corp. 


iF | DIDN'T CARE 


Jack Lawrence 
Chappell & Co., Inc. 


LL NEVER SMILE AGAIN 


Ruth Lowe 
Pickwick Music Corp. 


IN AN EIGHTEENTH CENTURY 
DRAWING ROOM 


m: Raymond Scott 
Advanced Music Corp. 


IN AN OLD DUTCH GARDEN 


w: Mack Gordon 
m: Will Grosz 
Harms, Inc. 


I'VE GOT MY EYES ON YOU 


Cole Porter 
Chappell & Co., Inc. 


LILACS IN THE RAIN 


w: Mitchell Parish 
m: Peter DeRose 
Robbins Music Corp. 


MOON LOVE 


w: Mack David & Mack Davis 

m: adapted Andre Kostelanetz from 
Tschoikowsky 

Famous Music Corp. 


MY LAST GOODBYE 


Eddy Howard 
Bourne, Inc. 


MY PRAYER 
w: Jimmy Kennedy 
m: Jimmy Kennedy & George Boulanger 
Peter Maurice Music Co., Ltd. 
Shapiro, Bernstein, & Co., Inc. 


OLD MILL WHEEL 


Benny Davis, Milton Ager & Jesse Greer 
Advanced Music Corp. 


OuR LOVE 


Larry Clinton, Buddy Bernier & Bob 
Emmerich — adapted from Tschaikowsky's 
“Romeo & Juliet” 

Chappell & Co., Inc. 


OVER THE RAINBOW 


w: E. Y. Harburg 
m: Harold Arlen 
Leo Feist, Inc. 


SCATTER BRAIN 


w: Johnny Burke 
m: Keene-Bean & Frankie Masters 
Bregman, Vocco & Conn, Inc. 


SOUTH AMERICAN WAY 


w: Al Dubin 
m: Jimmy McHugh 
Harms, Inc. 


SOUTH OF THE BORDER 


Jimmy Kennedy & Michael Carr 
Peter Maurice Music Co., Ltd. 
Shapiro, Bernstein & Co., Inc. 


STAIRWAY TO THE STARS 


w: Mitchell Parish 
m: Matt Malneck & Frank Signorelli 
Robbins Music Corp. 


SUNRISE SERENADE 


w: Jack Lawrence 
m: Frankie Carle 
Jewel Music Pub. Co., Inc. 


THREE LITTLE FISHIES 


Saxie Dowell 
Santly-Joy, Inc. 


THE U. S. AIR FORCE 


Robert Crawford 
Carl Fischer, Inc 


WISHING (Will Make it So) 


Bud G. DeSyiva 
DeSyliva, Brown & Henderson, Inc. 


YOURS FOR A SONG 
w: Billy Rose & Ted Fetter 
m: Dana Suesse 
Robbins Music Corp. 
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1940 


ALL OR NOTHING AT ALL 
Jack Lawrence & Arthur Altman 
leeds Music Corp. 


BALLAD FOR AMERICANS 
w: John Latouche 
m: Earl Robinson 
Robbins Music Corp. 


BLUEBERRY HILL 
Al Lewis, Larry Stock & Vincent Rose 
Chappell & Co., Inc. 


CABIN IN THE SKY 
w: John Latouche 
m: Vernon Duke 
Leo Feist, Inc. 


DANCE WITH A DOLLY WITH A 

HOLE IN HER STOCKING 
Terry Shand, Jimmy Eaton & Mickey Leader 
Shapiro, Bernstein & Co., Inc. 


FERRYBOAT SERENADE 
w: M. Panzeri, English: w: Harold Adamson 
m: Eldo di Lazzaro 
Robbins Music Corp. 


FOOLS RUSH IN 

(Where Angels Feay To Tread) 
w Johnny Mercer 
m: Rube Bloom 
Bregman, Vocco & Conn, Inc. 


HOW HIGH THE MOON 
w: Nancy Hamilton 
m: Morgan Lewis 
Chappell & Co., Inc. 


('M STEPPING OUT WITH A 
MEMORY TONIGHT 

w: Herb Magidson 

m: Allie Wrubel 

Robbins Music Corp. 


IMAGINATION 
w: Johnny Burke 
m: Jimmy Van Heusen 
ABC Music Corp. 


IT'S A LOVELY DAY TOMORROW 
Irving Berlin 
Irving Berlin Music Corp 


JOHNSON RAG 
w: Jack Lawrence 
m: Guy Hall & Henry Kleinkaut 
Robbins Music Corp. 


THE LAST TIME | SAW PARIS 
w: Oscar Hammerstein, 2nd 
m: Jerome Kern 
T. 8. Harms Co. 


LOUISIANA PURCHASE 
Irving Berlin 
Irving Berlin Music Corp. 


MAKE-BELIEVE ISLAND 
Nick Kenny, Charles Kenny, Will Grosz & 
Sam Coslow 
Miller Music Corp. 


THE NEARNESS OF YOU 
w: Ned Washington 
m: Hoagy Carmichael 
Famous Music Corp. 


NIGHTINGALE SANG IN BERKELEY SQUARE 
w: Eric Maschwitz 
m: Manning Sherwin 
Peter Maurice Music Co., Ltd. 
Shapiro, Bernstein & Co., Inc. 


ONLY FOREVER 
w: Johnny Burke 
m: James V. Monaco 
Santly-Joy, Inc. 


RHUMBOOGIE 
Don Raye & Hughie Prince 
leeds Music Corp. 


SAN ANTONIO ROSE 
Bob Wills 
Bourne, Inc. 


THE SKY FELL DOWN 
w: Edward Heyman 
m: Louis Alter 
M. Witmark & Sons 


SLEEPY LAGOON 
w: Jack Lawrence 
m: Eric Coates 
Chappell & Co., Inc. 


TAKING A CHANCE ON LOVE 
w: John Latouche & Ted Fetter 
m: Vernon Duke 
leo Feist, Inc. 


TRADE WINDS 
Clift Friend & Charlie Tobias 
Harms, Inc 
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WE THREE-MY ECHO, MY 
SHADOW AND ME 
Dick Robertson, Nelson Cogane & 
Sammy Mysels 
Edwin H. Morris & Co., Inc 


WHEN THE SWALLOWS COME 
BACK TO CAPISTRANO 

Leon Rene 

M. Witmark & Sons 


ANNIVERSARY WALTZ 
Al Dubin & Dave Franklin 
Mayfair Music Corp. 


BEWITCHED 
w: Lorenz Hart 
m: Richard Rodgers 
Chappell & Co., Inc. 


BLUES IN THE NIGHT 
w: Johnny Mercer 
m: Harold Arlen 
Remick Music Corp. 


CHATTANOOGA CHOO CHOO 
w: Mack Gordon 
m: Harry Warren 
leo Feist, Inc. 


DAY DREAMING 
w: Gus Kahn 
m: Jerome Kern 
T. B. Harms Co. 


DOLORES 
w: Frank Loesser 
m: Louis Alter 
Paramount Music Corp. 


DON'T TAKE YOUR LOVE FROM ME 
Henry Nemo 
M. Witmark & Sons 


FLAMINGO 
w: Ed Anderson 
m: Ted Grovya 
Tempo Music, Inc. 


HE WEARS A PAIR OF SILVER WINGS 
w: Eric Maschwitz 
m: Michael Carr 
Peter Maurice Music Co., Ltd. 
Shapiro. Bernstein & Co., Inc. 
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WHEN YOU WISH UPON A STAR 


w: Ned Washington 
m: Leigh Harline 
Bourne, Inc. 


YOU STEPPED OUT OF A DREAM 


w: Gus Kahn 
m: Nacio Herb Brown 
leo Feist, Inc. 


1941 


HOW ABOUT YOU 
w: Ralph Freed 
m: Burton Lane 
leo Feist, Inc. 


| DON’T WANT TO WALK WITHOUT YOU 
w: Frank Loesser 
m: Jule Styne 
Paramount Music Corp. 


| GOT IT BAD AND THAT AIN'T GOOD 
w: Paul Webster 
m: Duke Ellington 
Robbins Music Corp. 


IT’S ALWAYS YOU 
w: Johnny Burke 
m: Jimmy Van Heusen 
Famous Music Corp. 


JERSEY BOUNCE 
w: Robert B. Wright 
m: Bobby Plater, Tiny Bradshaw & 
Edward Johnson 
Lewis Music Pub. Co., Inc. 


JIM 
w: Nelson Shawn 
m: Caesar Petrillo & Edward Ross 
Leeds Music Corp. 


MOONLIGHT COCKTAIL 
w: Kim Gannon 
m: Lucky Roberts 
Jewel Music Pub. Co., Inc. 


MUSIC MAKERS 
w: Don Raye 
m: Harry James 
Paramount Music Corp. 
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THERE'LL BE BLUEBIRDS OVER 
THE WHITE CLIFFS OF DOVER 
w: Nat Burton 
m: Walter Kent 
Shapiro, Bernstein & Co., Inc. 
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THIS IS NEW 
w: Ira Gershwin 
m: Kurt Weill 
Chappell & Co., Inc. 
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WE DID IT BEFORE AND WE 
CAN DO IT AGAIN 
Cliff Friend & Charlie Tobias 
M. Witmark & Sons 


YOU AND 1! 
Meredith Willson 
Bourne, Inc. 


1942 


BE CAREFUL! IT'S MY HEART 
Irving Berlin 
Irving Berlin Music Corp. 


DEARLY BELOVED 
w: Johnny Mercer 
m: Jerome Kern 
T. B. Harms Co. 


DON’T GET AROUND MUCH ANYMORE 
w: Bob Russell 
m: Duke Ellington 
Robbins Music Corp. 


DON'T SIT UNDER THE APPLE TREE 
WITH ANYONE ELSE BUT ME 
Lew Brown, Charlie Tobias & Som H. Stept 
Robbins Music Corp. 


HAD THE CRAZIEST DREAM 
w: Mack Gordon 
m: Harry Warren 
Bregman, Vocco & Conn, Inc. 


| LEFT MY HEART AT THE 
STAGE DOOR CANTEEN 
Irving Berlin 
This Is The Army, Inc. 
Irving Berlin Music Corp. (Perf. rights) 


IDAHO 
Jesse Stone 
Mills Music, Inc. 


LL REMEMBER APRIL 
Don Raye, Gene DePau! & Pat Johnston 
leeds Music Corp. 


IN THE BLUE OF THE EVENING 
w: Tom Adair 
m: Alfred A. D'Artega 
Shapiro, Bernstein & Co., Inc. 


IT CAN'T BE WRONG 
w: Kim Gannon 
m: Max Steiner 
Harms, Inc. 


I'VE GOT A GAL IN KALAMAZOO 
w: Mack Gordon 
m: Harry Warren 
Bregman, Vocco & Conn, Inc. 


I'VE HEARD THAT SONG BEFORE 
Jule Styne & Sammy Cahn 
Edwin H. Morris & Co., Inc. 


JINGLE JANGLE JINGLE 
w: Frank Loesser 
m: Joseph J. Lilley 
Paramount Music Corp. 


THE LAMPLIGHTER'S SERENADE 
w: Paul Francis Webster 
m: Hoagy Carmichael 
Robbins Music Corp. 


MY DEVOTION 
Roc Hillman & Johnny Napton 
Santiy-Joy, Inc. 


ONE DOZEN ROSES 
w: Roger Lewis & Country Washburne 
m: Dick Jurgens & Walter Donovan 
Famous Music Corp. 


PRAISE THE LORD AND PASS THE 
AMMUNITION 

Frank Loesser 

Famous Music Corp. 


SERENADE IN BLUE 
w: Mack Gordon 
m: Harry Warren « 
Bregman, Vocco & Conn, Inc 











A STRING OF PEARLS 
w: Eddie Delange 





m: Jerry Gray 
Mutual Music Society, Inc. 


4 THAT OLD BLACK MAGIC 
1 w: Johnny Mercer 

m: Harold Arien 

Famous Music Corp. 


THERE ARE SUCH THINGS 
George Meyer, Stanley Adams, Abel Baer 
Dorsey Bros. Music Co., Inc. 


THIS IS THE ARMY, MR. JONES 
Irving Berlin 
This Is The Army, Inc. (Perf. rights: 
Irving Berlin Music Corp.) 
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WARSAW CONCERTO 
m: Richard Addinsell 
Keith, Prowse & Co., Ltd. 
Chappell & Co., Inc. (for U.S.) 


WHITE CHRISTMAS 
Irving Berlin 
Irving Berlin Music Corp. 


WITH MY HEAD IN THE CLOUDS 
Irving Berlin 
This Is The Army, Inc. (Perf. rights 
Irving Berlin Music Corp.) 


YOU WERE NEVER LOVELIER 
w: Johnny Mercer 
m: Jerome Kern 
T. B. Harms Co. 


YOU'D BE SO NICE TO COME HOME TO 
Cole Porter 
Chappell & Co., Inc. 


1943 


BY THE RIVER OF THE ROSES 
w: Marty Symes 
m: Joe Burke 
Shapiro, Bernstein & Co., Inc. 


COMIN’ IN ON A WING AND A PRAYER 
w: Haro'd Adamson 
m: Jimmy McHugh 
Robbins Music Corp. 


DO NOTHIN’ TILL YOU HEAR FROM ME 
w: Bob Russell 
m: Duke Ellington 
Robbins Music Corp. 


DON'T SWEETHEART ME 
w: Charlie Tobias 
m: Cliff Friend 
Advanced Music Corp. 


GOODBYE SUE 
Jimmy Rule, Lou Ricca & Jules Loman 
Jewel Music Pub. Co., Inc. 


HOLIDAY FOR STRINGS 
m: David Rose 
Bregman, Vocco & Conn, Inc 


HOW MANY HEARTS HAVE YOU BROKEN 
w: Marty Symes 
m: Al Kaufman 
Advanced Music Corp. 
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| COULDN'T SLEEP A WINK LAST NIGHT 
w: Harold Adamson 
m: Jimmy McHugh 
T. B. Harms Co 


IN MY ARMS 
w: Ted Grovya 
m: Frank Loesser 
Frank Music Corp. 


IT’S LOVE, LOVE, LOVE 
Mack David, Joan Whitney & Alex Kramer 
Santly-Joy, Inc. 


LET'S GET LOST 
w: Frank Loesser 
m: Jimmy McHugh 
Paramount Music Corp. 


A LOVELY WAY TO SPEND AN EVENING 
w: Harold Adamson 
m: Jimmy McHugh 
DeSylva, Brown & Henderson, Inc, 
Robbins Music Corp 


MAIRZY DOATS 
Milton Drake, Al Hoffman & Jerry Livingston 
Miller Music Corp 


MOONLIGHT BECOMES YOU 
w: Johnny Burke 
m: Jimmy Van Heusen 
Famous Music Corp 
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MY HEART TELLS ME 
w: Mack Gordon 
m: Harry Warren 
Bregman, Vocco & Conn, Inc. 


NO LOVE, NO NOTHING 
w: Leo Robin 
m: Harry Warren 
Triangle Music Corp. 


OH WHAT A BEAUTIFUL MORNING 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


OKLAHOMA 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


ONE FOR MY BABY, AND ONE MORE FOR 
THE ROAD 

w: Johnny Mercer 

m: Harold Arlen 

Edwin H. Morris & Co., Inc. 


PEOPLE WILL SAY WE'RE IN LOVE 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


SAN FERNANDO VALLEY 
Gordon Jenkins 
Mayfair Music Corp. 


SHOO-SHOO BABY 
Phil Moore 
Leeds Music Corp. 


$O TIRED 
Russ Morgan & Jock Stuart 
Glenmore Music, Inc. 


SPEAK LOW 
w: Ogden Nash 
m: Kurt Weill 
Chappell & Co., Inc. 


SUNDAY, MONDAY OR ALWAYS 
w: Johnny Burke 
m: Jimmy Van Heusen 
Burke & Van Heusen, Inc. 


THE SURREY WITH THE FRINGE ON TOP 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


TAKE IT EASY 
Albert DeBru, Irving Taylor & Vic Mizzy 
Santly-Joy, Inc. 


THEY'RE EITHER TOO YOUNG OR TOO OLD 
w: Frank Loesser 
m: Arthur Schwartz 
M. Witmark & Sons 


WHAT DO YOU DO IN THE INFANTRY? 
Frank Loesser 
Frank Music Corp. 


YOu'LL NEVER KNOW 
w: Mack Gordon 
m: Harry Warren 
Bregman, Vocco & Conn, Inc. 


1944 


AC-CENT-TCHU-ATE THE POSITIVE 
w: Johnny Mercer 
m: Harold Arlen 
Edwin H. Morris & Co., Inc. 


BELL BOTTOM TROUSERS 
Moe Jaffe 
Santly-Joy, Inc. 


CANDY 
Mack David, Joan Whitney & Alex Kramer 
Leo Feist, Inc. 


CLOSE AS PAGES IN A BOOK 
~: Dorothy Fields 
m. Sigmunc Romberg 
Wilhomson Music, Ine 


DON'T FENCE ME IN 
Cole Porter 
Harms, Inc. 


EV'RYTIME WE SAY GOODBYE 
Cole Porter 
Chappell & Co., Inc. 


GOING MY WAY 
w: Johnny Burke 
m: Jimmy Van Heusen 
Burke & Van Heusen, Inc. 


HOW BLUE THE NIGHT 
w: Harold Adamson 
m: Jimmy McHugh 
Robbins Music Corp. 
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| FALL IN LOVE TOO EASILY 
w: Sammy Cahn 
m: Jule Styne 


Leo Feist, inc. 


| LOVE YOU 
w: Robert Wright & George Forrest 
m: Edward Grieg 
Chappell & Co., Inc 


LL WALK ALONE 
w: Sammy Cahn 
m: Jule Styne 
Maytair Music Corp. 


IRRESISTIBLE YOU 
Don Raye & Gene DePau! 
Leo Feist, Inc. 


IT COULD HAPPEN TO YOU 
w: Johnny Burke 
m: Jimmy Van Heusen 
Famous Music Corp. 


A LITTLE ON THE LONELY SIDE 
Dick Robertson, James Cavanaugh & 
Frank Weldon 
Advanced Music Corp. 


LONG AGO AND FAR AWAY 
w: Ira Gershwin 
m: Jerome Kern 
T. B. Harms Co. 


MORE AND MORE 
w: E. Y. Harburg 
m: Jerome Kern 
T. B. Harms Co. 


MY DREAMS ARE GETTING BETTER 
ALL THE TIME 

w: Mann Curtis 

m: Vic Mizzy 

Santly-Joy, Inc. 
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Spanish w: Clotilde Arias 

Eng. w: Morey Amsterdam 

m: Jeri Sullivan & Pay! Baron 

leo Feist, Inc. 


SATURDAY NIGHT IS THE LONELIEST 
NIGHT OF THE WEEK 

w: Sammy Cahn 

m: Jule Styne 

Barton Music Corp. 

Sammy Cahn Music Publications 


SENTIMENTAL JOURNEY 
Bud Green, Les Brown & Ben Homer 
Edwin H. Morris & Co., Inc. 


SPRING WIiL BE A LITTLE LATE THIS YEAR 
Frank Loesser 
Frank Music Corp. 


STRANGE MUSIC 
Robert Wright & George Forrest (based 
on Edvard Greig's “Wedding Day At 
Troidhaugen”’) 
Chappell & Co., Inc. 


SWINGING ON A STAR 
w: Johnny Burke 
m: Jimmy Van Heusen 
Burke & Van Heusen, Inc 


TIME WAITS FOR NO ONE 
Clift Friend & Charlie Tobias 
Remick Music Corp. 


TROLLEY SONG 
Hugh Martin & Raiph Blane 
Leo Feist, Inc 


1945 


ALL OF MY LIFE 
Irving Berlin 
Irving Berlin Music Corp 


AREN'T YOU GLAD YOU'RE YOu 
w: Johnny Burke 
m: Jimmy Van Heusen 
Burke & Van Heusen, Inc. 


AUTUMN SERENADE 
w: Sammy Gallop 
m: Peter De Rose 
Robbins Music Corp 


THE BIG BACK YARD 
w: Dorothy Fields 
m: Sigmund Romberg 
Wiiliamson Music, Inc 


CHICKERY CHICK 
w: Sylvia Dee 
m: Sidney Lippman 
Joy Music, Inc 

CRUISING DOWN THE RIVER 
Eily Beadell & Nel! Tollerton 
Wearock Music, Inc 
Campbell-Connelly. inc 
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DAY BY DAY 
Sammy Cahn, Axel Stordahi & 
Paul Weston 
Barton Music Corp. 
Hanover Music Corp. 


DIG YOU LATER (A Hubba-Hubba-Hubba) 
w: Harold Adamson 
m: Jimmy McHugh 
Robbins Music Corp. 


DOCTOR, LAWYER, INDIAN CHIEF 
w: Paul Francis Webster 
m: Hoagy Carmichael 
Burke & Van Heusen, Inc. 


DREAM 
Johnny Mercer 
Michael H. Goldsen, Inc. 


GIVE ME THE SIMPLE LIFE 
w: Harry Ruby 
m: Rube Bloom 
Triangle Music Corp. 


THE GYPSY 
Billy Reid 
Peter Maurice Music Co., Ltd. 


| CAN'T BEGIN TO TELL YOU 
w: Mack Gordon 
m: James V. Monaco 
Bregman, Vocco & Conn, Inc. 


| SHOULD CARE 
Sammy Cahn, Axel Stordahi & 
Paul Weston 
Dorsey Brothers Music, Inc. 


IF | LOVED YOU 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


I'LL BUY THAT DREAM 
w: Herb Magidson 
m: Allie Wrubel 
Burke & Van Heusen, Inc. 


I'M BEGINNING TO SEE THE LIGHT 
Don George, Johnny Hodges, 
Duke Ellington & Harry James 
Grand Music Corp. 


I'M GONNA LOVE THAT GUY 
(Like He's Never Been Loved Before) 
Frances Ash 
Bourne, Inc. 


IT MIGHT AS WELL BE SPRING 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 
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IT’S BEEN A LONG, LONG TIME 
w: Sammy Cahn 
m: Jule Styne 
Edwin H. Morris & Co., Inc. 


IT'S A GRAND NIGHT FOR SINGING 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


JUNE IS BUSTIN’ OUT ALL OVER 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


LAURA 
w: Johnny Mercer 
m: David Raksin 
Robbins Mygic Corp. 


LET IT SNOW! LET IT SNOW! LET IT SNOW! 
w: Sammy Cahn 
m: Jule Styne 
Cahn Music Corp. 


LOVE 
Ralph Biane & Hugh Martin 
Leo Feist, Inc. 


THE MORE | SEE YOU 
w: Mack Gordon 
m: Harry Warren 
Bregman, Vocco & Conn, Inc. 


NO CAN DO 
w: Charlie Tobias 
m: Nat Simon 
Robbins Music Corp. 


OH! WHAT IT SEEMED TO BE 
Bennie Benjamin, George Weiss & 
Frankie Carle 
Santly-Joy, Inc. 


ON THE ATCHISON, TOPEKA AND SANTA FE 
w: Johnny Mercer 
m: Harry Warren 
Leo Feist, Inc. 


PERSONALITY 
w: Johnny Burke 
m: Jimmy Van Heusen 
Burke & Van Heusen, Inc. 


SIOUX CITY SUE 


w: Ray Freedman 
m: Dick Thomas 
Edwin H. Morris & Co., Inc. 
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SOME SUNDAY MORNING 
w: Ted Koehler 
m: M. K. Jerome & Ray Heindorf 
Harms, Inc. 


SYMPHONY 
w: Jack Lawrence 
m: Alstone 
Chappell & Co., Inc. 


THAT'S FOR ME 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


THESE FOOLISH THINGS REMIND ME OF YOU 
w: Holt Marvell 
m: Jack Strachey & Harry Link 
Boosey & Co., Ltd. 
Bourne, Inc. (for U.S.) 
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TILL THE END OF TIME 


Buddy Kaye & Ted Mossman (based 
on Chopin's ‘‘Polonaise’’) 
Santly-Joy, Inc. 


WAITIN’ FOR THE TRAIN TO COME IN 


Sunny Skylar & Martin Block 
Martin Block 


YOU KEEP COMING BACK LIKE A SONG 
Irving Berlin 
Irving Berlin Music Corp. 


YOU WON'T BE SATISFIED (Until You 
Break My Heart) 


Freddy James & Larry Stock 
Mutual Music Society, Inc. 


1946 


ALL THROUGH THE DAY 
w: Oscar Hammerstein, 2nd 
m: Jerome Kern 
Williamson Music, Inc. 


ALONG WITH ME 
Harold Rome 
M. Witmark & Sons 


ANNIVERSARY SONG 
Al Jolson & Saul Chaplin (based 
on Ivanovici's “Danube Waves"’) 
Mood Music Co., Inc. 


CHIQUITA BANANA 
Len Mackenzie, Garth Montgomery & 
William Wirges 
Maxwell-Wirges Pub. Inc. 


COME RAIN OR COME SHINE 
w: Johnny Mercer 
m: Harold Arlen 
A-M Music Corp. 


DOIN’ WHAT COMES NATUR'LLY 
Irving Berlin 
Irving Berlin Music Corp. 


FIVE MINUTES MORE 
w: Sammy Cahn 
m: Jule Styne 
Melrose Music Corp. 


FULL MOON AND EMPTY ARMS 
Buddy Kaye & Ted Mossman (based 
on Rachmaninoff's “Piano Concerto 
No. 2") 

Barton Music Co. 


GAL IN CALICO 
w: Leo Robin 
m: Arthur Schwartz 
Remick Music Corp. 


THE GIRL THAT | MARRY 
Irving Berlin 
Irving Berlin Music Corp. 


HOW ARE THINGS IN GLOCCA MORRA 
w: E. ¥. Harburg 
m: Burton Lane 
The Players Music Corp. 


| GOT THE SUN IN THE MORNING 
Irving Berlin 
Irving Berlin Music Corp. 


IF THIS ISN'T LOVE 
w: E. Y. Harburg 
m: Burton Lane 
The Players Music Corp. 


VLL CLOSE MY EYES 
w: Buddy Kaye 
m: Billy Reid 
Peter Maurice Music Co., Ltd. 
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IN LOVE IN VAIN 
w: Leo Robin 
m: Jerome Kern 
T. 8. Harms Co. 


It’s A GOOD DAY 
Peggy Lee & Dave Barbour 
Michael H. Goldsen, Inc. 


JERSEY BOUNCE 
w: Robert B. Wright, additional w; 
Buddy Feyne 
m: B. Plater, Tiny Bradshaw & 
Edward Johnson 
Lewis Music Pub. Co., Inc. 


LINDA 
Jack Lowrence 
Warock Music, Inc. 


MIDNIGHT MASQUERADE 
Bernard Bierman, Arthur Bierman & 
Jack Manus 
Shapiro, Bernstein & Co., Inc. 


NOW IS THE HOUR 
Maewa Kaihau, Dorothy Stewart & 
Clement Scott 
leeds Music Corp. 


OLD DEVIL MOON 
w: E. Y. Harburg 
m: Burton Lane 
The Players Music Corp. 


THE OLD LAMP-LIGHTER 
w: Charlie Tobias 
m: Nat Simon 
Shapiro, Bernstein & Co., Inc. 


OLE BUTTERMILK SKY 
Hoagy Carmichael & Jack Brooks 
Burke & Van Heusen, Inc. 


RAINY NIGHT IN RIO 
w: Leo Robin 
m: Arthur Schwartz 
M. Witmark & Sons 


RUMORS ARE FLYING 
Bennie Benjamin & George Weiss 
Oxford Music Corp. 


SHOOFLY PIE AND APPLE PAN DOWDY 
w: Sammy Gallop 
m: Guy Woods 
Michael H. Goldsen, Inc. 


SONATA 
w: Ervin Drake & Jimmy Shirl 
m: Alstone 
Oxford Music Corp. 


SOUTH AMERICA TAKE IT WAY 
Harold Rome 
M. Witmark & Sons 
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SUNDAY KIND OF LOVE 
Barbara Belle, Anita Leonard, 
Stan Rhodes & Lovis Prima 
Peter Maurice Music Co., Ltd. 


SURRENDER 
Bennie Benjamin & George Weiss 
Santly-Joy, Inc. 


THAT’S WHERE | CAME IN 
w: Charles Tobias 
m: Peter DeRose 
Robbins Music Corp. 


THEY SAY IT'S WONDERFUL 
Irving Berlin 
Irving Berlin Music Corp. 


THE THINGS WE DID LAST SUMMER 
w: Sammy Cahn 
m: Jule Styne 
Styne & Cahn Music Co., Inc. 


TO EACH HIS OWN 
Jay Livingston & Ray Evans 
Paramount Music Corp. 


TOO MANY TIMES 
Sunny Skylar 
Advanced Music Corp. 


WHEN I'M NOT NEAR THE GIRL | LOVE 
w: E. ¥. Harburg 
m: Burton Lane 
The Players Music Corp. 


WHO DO YOU LOVE, | HOPE 
Irving Berlin 
Irving Berlin Music Corp. 


THE WHOLE WORLD IS SINGING MY SONG 
w: Mann Curtis 
m: Vic Mizzy 
Robbins Music Corp. 


WYOMING 
Morey Amsterdam 
leo Feist, Inc. 


YOU CALL EVERYBODY DARLIN’ 
Sam Martin, Ben Trace & Clem Watts 
Mayfair Music Corp. 


YOU CAN'T SEE THE SUN WHEN YOU'RE 
CRYING 

Allan Roberts & Doris Fisher 

George Simon, Inc. 


ZIP-A-DEE-DO-DAH 
w: Ray Gilbert 
m: Allie Wrubel 
Santly-Joy, Inc. 








ALMOST LIKE BEING IN LOVE 
w: Alan Jay Lerner 
m: Frederick Loewe 
Sam Fox Publishing Co., Inc. 


AS YEARS GO BY 
Charlie Tobias & Peter De Rose 
(based on Brahm's “Hungarian 
Dance No. 4") 

Miller Music Corp. 








ASK ANYONE WHO KNOWS 
Eddie Seiler, Sol Marcus & 
Al Kaufman 
M. Witmark & Sons 





BALLERINA 
w: Bob Russell 
m: Carl Sigman 
Jefferson Music Co. 


BEG YOUR PARDON 
Francis Craig & Beasley Smith 
Robbins Music Corp. 


BUT BEAUTIFUL 
w: Johnny Burke 
m: James Van Heusen 
Burke & Van Heusen, Inc. 


CHI-BABA CHI-BABA (My Bambino 
Go To Sleep) 

Mack David, Al Hoffman & 

Jerry Livingston 

Oxford Music Corp. 


CIVILIZATION (Bongo Bongo Bongo) 
Bob Hilliard & Cari Sigman 
Edwin H. Morris & Co., Inc. 


DREAM, DREAM, DREAM 
w: John Redmond 
m: Louw Ricca 
Pickwick Music Corp. 


THE EGG AND | 
Harry Akst, Herman Ruby, 
Bert Kalmar & Al Jolson 

Miller Music Corp. 


A FELLOW NEEDS A GIRL 

w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 





FEUDIN’ AND FIGHTIN’ 
w: Al Dubin & Burton Lane 

m: Burton Lane 

Mara-Lane Music Corp. 

(Perf. rights: Chappell & Co., Inc.) 
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1947 


THE GENTLEMAN IS A DOPE 











w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


GOLDEN EARRINGS 
w: Jay Livingston & Ray Evans 
m: Victor Young 

Paramount Music Corp. 


| STILL GET JEALOUS 
w: Sammy Cahn 
m: Jule Styne 
Edwin H. Morris & Co., Inc. 


| WISH | DIDN'T LOVE YOU SO 
Frank Loesser 
Famous Music Corp. 


| WONDER, | WONDER, | WONDER 
Darwin Frank Hutchins 
Robbins Music Corp. 


I'LL DANCE AT YOUR WEDDING 
w: Herb Magidson 
m: Ben Oakland 
George Simon, Inc. 


IvY 
Hoagy Carmichael 
Burke & Van Heusen, Inc. 


MAM' SELLE 
w: Mack Gordon 
m: Edmund Goulding 
Leo Feist, Inc. 


NEAR YOU 


w: Kermit Goell 
m: Francis Craig 
Supreme Music Corp. 


w: Sammy Cahn 
m: Jule Styne 
Kerwin Music Co., Inc. 


SERENADE OF THE BELLS 


Kay Twomey, Al Goodhari & 
Al Urbano 
Melrose Music Corp. 






PAPA, WON'T YOU DANCE WITH ME? 
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SMOKE DREAMS 
Lloyd Shoffer, John Kienner & 
Ted Steele 
Robert Music Corp. 


SO FAR 
w: Oscor Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


THE STANLEY STEAMER 


w: Ralph Blane 
m: Horry Warren 
Harry Warren Music, Inc 


AGAIN 
w: Dorcas Cochran 
m: Lionel Newman 
Robbins Music Corp. 


BUTTONS AND BOWS 
Jay Livingston & Ray Evans 
Famous Music Corp. 


FAR AWAY PLACES 
Joan Whitney & Alex Kramer 
Laurel Music Corp. 


A FELLA WITH AN UMBRELLA 
Irving Berlin 
Irving Berlin Music Corp 


FOREVER AND EVER 
w: Malia Rosa 
m: Franz Winkler 
Robbins Music Corp. 


HAIR OF GOLD, EYES OF BLUE 
Sunny Skylor 
Robert Music Corp 


HAUNTED HEART 
w: Howard Dietz 
m: Arthur Schwartz 
Chappell & Co., Inc 


HERE I'LL STAY 
w: Alan Jay Lerner 
m: Kurt Weill 
Chappell & Co., Inc 


IT'S MAGIC 
w: Sammy Cahn 
m: Jule Styne 
M. Witmark & Sons 


IT'S A MOST UNUSUAL DAY 
w: Harold Adamson 
m: Jimmy McHugh 
Robbins Music Corp 


THERE BUT FOR YOU GO | 


w: Alan Jay Lerner 
m: Frederick Loewe 
Sam Fox Publishing Co., Inc 


TOO FAT POLKA 


Ross Maclean & Arthur Richardson 
Shapiro, Bernstein & Co., Inc. 


A TREE IN THE MEADOW 
Billy Reid 
Campbell-Connelly, Inc. 
Shapiro, Bernstein & Co., Inc 


1948 


I'VE GOT A LOVELY BUNCH OF COCOANUTS 
Fred Heatherton 
Box & Cox Publications, Ltd. 
Warock Music, Inc. 


A LITTLE BIRD TOLD ME 
Harvey O. Brooks 
Bourne, Inc. 


MANANA — IS SOON ENOUGH FOR ME 
Peggy lee & Dave Barbour 
Criterion Music Corp. 


MY DARLING, MY DARLING 
Frank Loesser 
Frank Music Corp 


MY HAPPINESS 
w: Betty Beterson 
m: Borney Bergantine 
Blasco Music, Inc 


NATURE BOY 
Eden Ahbez 
Crestview Music Corp 


THE NIGHT HAS A THOUSAND EYES 
w: Buddy Bernier 
m: Jerry Brainin 
Paramount Music Corp. 


ON A SLOW BOAT TO CHINA 
Frank Loesser 
Frank Music Corp. 


ONCE IN LOVE WITH AMY 
Frank Loesser 
Frank Music Corp. 


POWDER YOUR FACE WITH SUNSHINE 
Carmen Lombardo & Stanley Rochinski 
Lombardo Music, Inc. 
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RED ROSES FOR A BLUE LADY 
Sid Tepper & Roy Brodsky 
Mills Music, Inc. 


SO IN LOVE 
Cole Porter 
Buxton Hill Music Corp 


SUNFLOWER 
Mack David 
Famous Music Corp. 


THIS IS THE MOMENT 
w: Leo Robin 
m: Frederick Hollander 
Miller Music Corp. 


A — YOU'RE ADORABLE 
Buddy Kaye, Fred Wise & 
Sidney Lippman 
Laurel Music Corp. 


ALWAYS TRUE TO YOU IN MY FASHION 


Cole Porter 
Buxton Hill Music Corp. 


BABY IT’S COLD OUTSIDE 


Frank Loesser 
Frank Music Corp. 


BALI HAI 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


BIBBIDI-BOBBDI-BOO 
Mack David, Al Hoffman & 
Jerry Livingston 
Walt Disney Music Co 


BYE BYE BABY 
w: Leo Robin 
m: Jule Styne 
J. J. Robbins & Sons, Inc. 


CARELESS HANDS 
Bob Hilliard & Carl Sigman 
Melrose Music Corp. 


COPPER CANYON 
Jay Livingston & Ray Evans 
Famous Music Corporation 


DEAR HEARTS AND GENTLE PEOPLE 
w: Bob Hilliard 
m: Sammy Fain 
Edwin H. Morris & Co., Inc. 


WOODY WOOD PECKER 


George Tibbies & Ramez Idriss 
leeds Music Corp. 


YOU SAY THE NICEST THINGS, BABY 


w: Harold Adamson 
m: Jimmy McHugh 
Sam Fox Publishing Co., Inc. 


YOU WERE ONLY FOOLIN’ 
w: Billy Faber & Fred Meadows 
m: Larry Fotine 
Shapiro, Bernstein & Co., Inc. 


1949 


DIAMONDS ARE A GIRL'S BEST FRIEND 
w: Leo Robin 
m: Jule Styne 
J. J. Robbins & Sons, Inc. 


DON'T CRY JOE 
Joe Marsala 
Harms, Inc. 


A DREAM IS A WISH YOUR HEART MAKES 
Mack David, Al Hoffman & 
Jerry Livingston 
Walt Disney Music Co. 


A DREAMER’'S HOLIDAY 
Kim Gannon & Mabel Wayne 
Shapiro, Bernstein & Co., Inc. 


ENJOY YOURSELF, IT'S LATER THAN 
YOU THINK 

w: Herb Magidson 

m: Carl Sigman 

Edwin H. Morris & Co., Inc. 


FOUR WINDS AND THE SEVEN SEAS 
w: Hal David 
m: Don Rodney 
Lombardo Music, Inc 


HAPPY TALK 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc 


HOP SCOTCH POLKA 
William Whitlock, Carl Sigman & 
Gene Rayburn 
Cromwell Music, Inc. 
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HOT CANARY 
w: Ray Gilbert 
m: Paul Nero 
Carl Fischer, inc. & Leeds 
Music Corp. 


HOW IT LIES, HOW IT LIES, HOW IT LIES 
w: Paul Francis Webster 
m: Sonny Burke 
Edwin H. Morris & Co., Inc. 


HUCKLE-BUCK 
w: Roy Alfred 
m: Andy Gibson 
United Music Corp. 


| DON'T CARE IF THE SUN DON'T SHINE 
Mack David 
Famous Music Corporation 


| DON'T SEE ME IN YOUR EYES ANYMORE 
w: Bennie Benjamin 
m: George Weiss 
Laurel Music Corp. 


I'M GONNA WASH THAT MAN RIGHT 
OUTA MY HAIR 

w: Oscar Hammerstein, 2nd 

m: Richard Rodgers 

Williamson Music, inc. 


(JUST ONE WAY TO SAY) | LOVE YOU 
Irving Berlin 
Irving Berlin Music Corp. 


LET'S TAKE AN OLD-FASHIONED WALK 
Irving Berlin 
Irving Berlin Music Corp. 


MAYBE IT'S BECAUSE 
w: Harry Ruby 
m: Johnnie Scott 
Bregman, Vocco & Conn, Inc. 


MONA LISA 
Jay Livingston & Ray Evans 
Famous Music Corporation 


MONDAY, TUESDAY, WEDNESDAY 
1 LOVE YOU 

Ross Porker 

Irwin Dash Music Co., Ltd. 

leeds Music Corp 


MULE TRAIN 
Johnny Longe, Hy Heoth & 
Fred Glickman 
Walt Disney Music Co 


MY FOOLISH HEART 
w: Ned Washington 
m: Victor Young 
Santly-Joy, Inc. 


THE OLD MASTER PAINTER 
w: Haven Gillespie 
m: Beasley Smith 
Robbins Music Corp. 


RIDERS IN THE SKY 
Stan Jones 
Edwin H. Morris & Co., Inc. 


RUDOLPH THE RED-NOSED REINDEER 
Johnny Marks 
St. Nicholas Music, Inc. 


SENTIMENTAL ME 
Jim Morehead & Jimmy Cassin 
Sigma Music, Inc. 


SITTING BY THE WINDOW 


Paul Insetta 
Shapiro, Bernstein & Co., Inc. 


SOME ENCHANTED EVENING 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, inc. 


THAT LUCKY OLD SUN 
w: Haven Gillespie 
m: Beasley Smith 
Robbins Music Corp. 


THERE IS NOTHIN’ LIKE A DAME 
w: Oscar Hammerstein, 2nd % 
m: Richard Rodgers 
Williamson Music, Inc. 


THERE'S NO TOMORROW 
Al Hoffman, Leo Corday & 
Leon Carr (based on “O Sole Mio") 
Roger Music, Inc. 


THIRD MAN THEME 
m: Anton Karas 
Chappell & Co., Inc. 


YOUNGER THAN SPRINGTIME 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


WHY CAN'T YOU BEHAVE 
Cole Porter 
Buxton Hill Music Corp 


WUNDERBAR 
Cole Porter 
Buxton Hill Music Corp 
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1950 


ALL MY LOVE (American version of ‘‘Bolero’’) 


Fr. w: Henri Contet 
Eng. w: Mitchell Porish 
m: Paul Durand 

Mills Music, Inc. 


BE MY LOVE 
w: Sammy Cahn 
m: Nicholas Brodszky 
Miller Music Corp. 


A BUSHEL AND A PECK 
Frank Loesser 
Frank Music Corp. 


CAN ANYONE EXPLAIN? (NO! NO! NO!) 
Bennie Benjamin & George Weiss 
Valando Music Corp. 


CANDY AND CAKE 
Bob Merrill 
Oxford Music Corp. 


C'EST SI BON (IT'S SO GOOD) 
Fr. w: Andre Hornez 
Eng. w: Jerry Seelen 
m: Henri Betti 
Arpege Editions Musicoles— 
Leeds Music Corp. for the United States 


CHRISTMAS IN KILLARNEY 
John Redmond, James Cavanaugh & 
Frank Weldon 
Remick Music Corp. 


COUNT EVERY STAR 
w: Sammy Gallop 
m: Bruno Coquatrix 
George Paxton, Inc. 


DEARIE 
Bob Hilliard & Dave Mann 
Laure! Music Corp. 


FROM THIS MOMENT ON 
Cole Porter 
Buxton Hill Music Corp. 


GONE FISHIN’ 
Nick & Charles Kenny 
Leo Feist, Inc 


HOLD MY HAND 
Jack Lawrence & Richard Myers 
Fred Raphael Music, Inc. 


HOOP-DEE-DOO 
w: Frank Loesser 
m: Milton Delugg 
Frank Music Corp. 


| DIDN'T SLIP, | WASN'T PUSHED, | FELL 
Eddie Pola & George Wyle 
Remick Music Corp. 


| SAID MY PAJAMAS (AND PUT ON 
MY PRAY'RS) 

Eddie Pola & George Wyle 

Leeds Music Corp. 


IF | KNEW YOU WERE COMIN’ 
I'D ‘AVE BAKED A CAKE 
Al Hoffman, Bob Merrill & 
Clem Watts 
Robert Music Corporation 


iF | WERE A BELL 
Frank Loesser 
Frank Music Corp. 


LL NEVER BE FREE 
Bennie Benjamin & George Weiss 
Laurel Music Corp. 


IT’S A LOVELY DAY TODAY 
Irving Berlin 
Irving Berlin Music Corp. 


IT’S SO NICE TO HAVE A MAN AROUND 
THE HOUSE 

w: Jack Elliott 

m: Harold Spina 

Edwin H. Morris & Co., Inc. 


I'VE NEVER BEEN IN LOVE BEFORE 
Frank Loesser 
Frank Music Corp. 


LUCK BE A LADY 
Frank Loesser 
Frank Music Corp. 


MUSIC! MUSIC! MUSIC! 
Stephan Weiss & Bernie Boum 
Cromwell Music, Inc. 


MY HEART CRIES FOR YOU 
Carl Sigman & Percy Faith 
Massey Music Co., Inc. 
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MY TIME OF DAY 
Frank Loesser 
Frank Music Corp. 


OLD PIANO ROLL BLUES 
Cy Coben 
Leeds Music Corp. 


ORANGE COLORED SKY 
Milton Delugg & Willie Stein 
Frank Music Corp. 


OUR LADY OF FATIMA 
Gladys Gollahon 
Robbins Music Corporation 


SAM'S SONG 
w: Jack Elliott 
m: Lew Quadling 
Sam Weiss Music, Inc. 


SIT DOWN, YOU'RE ROCKIN’ THE BOAT 
Frank Loesser 
Frank Music Corp. 


AND SO TO SLEEP AGAIN 
Joe Marsala & Sunny Skylar 
George Paxton, Inc. 


BELLE, BELLE, MY LIBERTY BELLE 
Bob Merrill 
Oxford Music Corp. 


BLOW OUT THE CANDLE 
Phil Moore 
Chappell & Co., inc. 


BOUTONNIERE 
w: Bob Hilliard 
m: Dave Mann 
Oxford Music Corp. 


CRAZY HEART 
Fred Rose & Maurice Murray 
Milene Music 


GETTING TO KNOW YOU 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


SLEIGH RIDE 
w: Mitchell Parish 
m: Leroy Anderson 
Mills Music, Inc. 


SUNSHINE CAKE 
w: Johnny Burke 
m: James Van Heusen 
Burvan Music Corporation 


WILHELMINA 
w: Mack Gordon 
m: Josef Myrow 
leo Feist, Inc. 


YOU WONDERFUL YOU 
w: Jack Brooks & Sau! Chaplin 
m: Harry Warren 
Harry Warren Music, Inc. 


YOU'RE JUST IN LOVE 
Irving Berlin 
Irving Berlin Music Corp. 


195] 


GOT HER OFF MY HANDS — (BUT CAN'T 
GET HER OFF MY MIND) 

w: Sam Lewis & Joe Young 

m: Fred Phillips 

Remick Music Corp. 


HELLO YOUNG LOVERS 
w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


HOLD ME, HOLD ME, HOLD ME 
w: Betty Comden & Adolph Green 
m: Jule Styne 
Edwin H. Morris & Co., Inc. 


A HOUSE IS A HOME 
w: Hal David 
m: Leon Corr 
Hubert Music Corp 


1 LIKE IT —1 LIKE IT 
w: Mack David 
m: Jerry Livingston 
Famous Music Corporation 
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| RAN ALL THE WAY HOME 
George Weiss & Bennie Benjamin 
Laurel Music Corp. 


i STILL SEE ELISA 


w: Alan Jay Lerner 
m: Frederick Loewe 
Chappell & Co., Inc. 


| TALK TO THE TREES 


w: Alan Jay Lerner 
m: Frederick Loewe 
Chappell & Co., Inc. 


| WHISTLE A HAPPY TUNE 


w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


| WON'T CRY ANYMORE 


w: Fred Wise 
m: Al Frisch 
United Music Corp. 


'D LIKE TO BABY YOU 


Jay Livingston & Ray Evans 
Famous Music Corporation 


IN THE COOL, COOL, COOL OF THE EVENING 


w: Johnny Mercer 
m: Hoagy Carmichael 
Burvan Music Corporation 


INVITATION TO A BROKEN HEART 


Phil Baker, Paul Mann & Al Lewis 
Famous Music Corporation 


A KISS TO BUILD A DREAM ON 


Bert Kalmar, Harry Ruby & 
Oscar Hammerstein, 2nd 
Miller Music Corp. 


LONELY LITTLE ROBIN 


Cy Coben 
Oxford Music Corp. 


(IT’S GONNA BE) A LONG, LONG WINTER 
w: Buddy Kaye 
m: Jule Styne 
Kerwin Music Co., Inc. 


LOVE IS THE REASON 


w: Dorothy Fields 
m: Arthur Schwartz 
Putnam Music, Inc. 
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LOVE YA 


w: Charlie Tobias 
m: Peter DeRose 
Harms, Inc. 


THE LOVELIEST NIGHT OF THE YEAR 


w: Paul Francis Webster 
m: J. Rosas, adapted Irving Aaronson 
Robbins Music Corp. 


MAKE THE MAN LOVE ME 


w: Dorothy Fields 
m: Arthur Schwartz 
Putnam Music, Inc. 


MARSHMALLOW MOON 
Jay Livingston & Ray Evans 
Famous Music Corp. 


MISTER AND MISSISSIPPI 


Irving Gordon 
Shapiro, Bernstein & Co., Inc. 


MISTO CRISTOFO COLUMBO 
Jay Livingston & Ray Evans 
Burvan Music Corp. 


MIXED EMOTIONS 


Stuart F. Louchheim 
Roger Music, Inc. 


MOCKIN’ BIRD HILL 


Vaughn Horton 
Southern Music Pub. Co., Inc. 


THE MORNINGSIDE OF THE MOUNTAIN 


Dick Manning & Larry Stock 
Remick Music Corp. 


MY BELOVED 
Jay Livingston & Ray Evans 
Famous Music Corp. 


MY FIRST AND MY LAST LOVE 
w: Remus Harris & Marvin Fisher 
m: Rimsky-Korsakov, adapted: 
Remus Harris & Marvin Fisher 
Fred Fisher Music Co., Inc. 


MY RESISTANCE IS LOW 


w: Harold Adamson 
m: Hoagy Carmichael 
Edwin H. Morris & Co., Inc. 





4334 | MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


MY TRULY, TRULY FAIR 


Bob Merrill 
Santly-Joy, Inc. 


NEVER 


w: Eliot Daniel 
m: Lionel Newman 
Robbins Music Corp. 


ROSE, ROSE | LOVE YOU 


w: Wilfred Thomas 

m: adapted from traditional 
Chinese melody 

Chappell & Co., Inc. 


SHANGHAI 


Bob Hilliard & Milton Delugg 
Advanced Music Corp. 


SOMEBODY BIGGER THAN YOU AND | 


Johnny Lange, Hy Heath & Sonny Burke 
Bulls-Eye Music, Inc. 


SPARROW IN THE TREE TOP 


Bob Merrill 
Santly-Joy, Inc. 


SWEET VIOLETS 


Cy Coben & Charles Grean 
Edwin H. Morris & Co., Inc. 


TOO YOUNG 
w: Sylvia Dee 
m: Sid Lippman 
Jefferson Music Co. 


UNFORGETTABLE 


Irving Gordon 
Bourne, Inc. 


WE NEVER TALK MUCH 


w: Sammy Cahn 
m: Nicholas Brodszky 
Robbins Music Corp. 


WHILE YOU DANCED, DANCED, DANCED 


Stephan Weiss 
Henry Spitzer Music Pub. Co., Inc. 


WOULD | LOVE YOU 


w: Bob Russell 
m: Harold Spina 
Walt Disney Music Co. 


1952 


AM 1 IN LOVE 


Jack Brooks 
Famous Music Corp. 


ANYWHERE | WANDER 


Frank Loesser 
Frank Music Corp. 


A-ROUND THE CORNER (BENEATH THE 
BERRY TREE) 


Josef Marais 
Frank Music Corp. 


BE ANYTHING (BUT BE MINE) 


Irving Gordon 
Shapiro, Bernstein & Co., Inc. 


BECAUSE YOU'RE MINE 


w: Sammy Cahn 
m: Nicholas Brodszky 
Leo Feist, Inc. 


BLUE TANGO 


w: Mitchell Parish 
m: Leroy Anderson 
Mills Music, Inc. 


DELICADO 


w: Jack Lawrence 
m: Waldyr Azevedo 
Remick Music Corp. 


DON'T EVER BE AFRAID TO GO HOME 


w: Bob Hilliard 
m: Carl Sigman 
Remick Music Corp. 


HIGH NOON 


w: Ned Washington 
m: Dimitri Tiomkin 
Leo Feist, Inc. 
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| BELIEVE 


Ervin Drake, Jimmy Shirl, Al Stillman & 


Irvin Graham 
Cromwell Music, Inc. 


| SAW MOMMY KISSING SANTA CLAUS 


Tommie Connor 
Harman Music, Inc. 


I'M HANS CHRISTIAN ANDERSON 


Frank Loesser 
Frank Music Corp. 


MEET MR. CALLAGHAN 


w: Jimmy Shirl & Ervin Drake 
m: Eric Spear 
Leeds Music Corp. 


MY BABY’S COMING HOME 


William G. Leavitt, John C. Grady & 
Sherm Feller 
Roxbury Music Co. 


NEVER LET HER GO 


Kay Twomey, Fred Wise & 
Ben Weisman 
Hawthorne Music Corp. 





ONE LITTLE CANDLE 


w: J, Maloy Roach 
m: George Mysels 
Leeds Music Corp. 


OUTSIDE OF HEAVEN 


w: Sammy Gallop 
m: Chester Conn 
Bregman, Vocco & Conn, Inc. 


ALLEZ-VOUS-EN, GO AWAY 


Cole Porter 
Buxton Hill Music Corp. 


APRIL IN PORTUGAL 
Eng. w: Jimmy Kennedy 
m: Paul Ferrao 

Chappell & Co., Inc. 
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1953 

















PITTSBURGH, PENNSYLVANIA 


Bob Merrill 
Oxford Music Corp. 






SOMEWHERE ALONG THE WAY 


Sammy Gallop & Kurt Adams 
United Music Corp. 


TAKES TWO TO TANGO 


Al Hoffman & Dick Manning 
Harman Music, Inc. 


THUMBELINA 


Frank Loesser 
Frank Music Corp. 


TO KNOW YOU (IS TO LOVE YOU) 


w: Allan Roberts 
m: Robert Alien 
Roncom Music Co. 


WALKIN’ TO MISSOURI 


Bob Merrill 
Hawthorne Music Corp. 


WHEEL OF FORTUNE 


Bennie Benjamin & George Weiss 
Laurel Music Corp. 





WISH YOU WERE HERE 


Harold Rome 
Chappell & Co., Inc. 






ZING A LITTLE ZONG 


w: Leo Robin 
m: Harry Warren 
Burvan Music Corp. 





C'EST MAGNIFIQUE 


Cole Porter 
Buxton Hill Music Corp. 


CHOO CHOO TRAIN 
Eng. w: Jack Lawrence 
m: Marc Fontenoy 

Walt Disney Music Co. 
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EBB TIDE 


w: Carl Sigman 
m: Robert Maxwell 
Robbins Music Corp. 


MONOPOLY 


FROM HERE TO ETERNITY 


w: Bob Wells 
m: Fred Karger 
Barton Music Corp. 


HOLD ME, THRILL ME, KISS ME 


Harry Noble 
Mills Music, Inc. 


HOW DO YOU SPEAK TO AN ANGEL 
w: Bob Hilliard 
m: Jule Styne 
Chappell & Co., Inc. 


(HOW MUCH 
WINDOW 


Bob Merrill 
Joy Music, Inc. 


1S THAT) DOGGIE IN THE 


| UNDERSTAND JUST HOW YOU FEEL 


Pat Best 
Jubilee Music 


I'M WALKING BEHIND YOU 
Billy Reid 
leeds Music Corp. 


IT’S ALL RIGHT WITH ME 


Cole Porter 
Buxton Hill Music Corp. 


JUST ANOTHER POLKA 


Frank Loesser & Milton Delugg 
Frank Music Corp. 


KEEP IT GAY 


w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc. 


KEEP IT A SECRET 


Jessie Mae Robinson 
Shapiro, Bernstein & Co., Inc. 


LIMELIGHT (from ‘“‘Limelight’’) 


m: Charles Chaplin 
Bourne, Inc. 


PROBLEMS IN 


REGULATED INDUSTRIES 


MY LADY LOVES TO DANCE 


w: Sammy Gallop 
m: Milton Delugg 
United Music Corp. 


NO OTHER LOVE 


w: Oscar Hammerstein, 2nd 
m: Richard Rodgers 
Williamson Music, Inc 


NO TWO PEOPLE 


Frank Loesser 
Frank Music Corp. 


OH, HAPPY DAY 


Nancy Binns Reed & 
Don Howard Koplow 
Bregman, Vocco & Conn, Inc. 


PRETEND 


Lew Douglas, Cliff Parman, 
Frank Lavere & Dan Belloc 
Brandom Music Co. 


(We're Gonna) ROCK AROUND THE CLOCK 
Max C. Freedman & 
Jimmy De Knight 
Myers Music 


RUBY 


w: Mitchell Parish 
m: Heinz Roemheld 
Miller Music Corp. 


THE SECOND STAR TO THE RIGHT 
w: Sammy Cahn 
m: Sammy Fain 
Walt Disney Music Co. 


VAYA CON DIOS 


Larry Russell, Inez James, 
Carl Hoff & Buddy Pepper 
Ardmore Music Corp. 


WHY DON'T YOU BELIEVE ME 


Lew Douglas, King Laney & 
Roy Rodde 
Brandom Music Co. 


WONDERFUL COPENHAGEN 


Frank Loesser 
Frank Music Corp. 
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1954 


ALL OF YOU FANNY (from ‘‘Fanny"’) 
Cole Porter Harold Rome 
Buxton Hill Music Corp Chappell & Co., Inc. 


















AND THIS IS MY BELOVED THE FINGER OF SUSPICION POINTS AT YOU 
Robert Wright & George Forrest Paul Mann & Al Lewis 
(based on themes of A. Borodin) Pickwick Music Corp. 

Frank Music Corp. 









FROM THE VINE CAME THE GRAPE 






ANEMA E CORE : w: Paul Cunningham 
Italian w: Tito Manlio m: Leonard Whitcup 
English w: Mann Curtis & Harry Akst Randy-Smith Music Corp 





m: Salve d'Esposito 
Leeds Music Corp. 





FUNNY THING 
w: Carl Sigman 
m: Arthur Williams 
United Music Corp. 





ANSWER ME 
English w: Carl Sigman 
m: Gerhard Winkler 









Bourne, Inc. 
GILLY GILLY OSSENFEFFER KATZENELLEN 
BAUBLES, BANGLES AND BEADS BOGEN BY THE SEA 
Robert Wright & George Forrest Al Hoffman & Dick Manning 
(based on themes of A. Borodin) Beaver Music Pub. Corp. 






Frank Music Corp. 
A GIRL! A GIRL! 







BELLE OF THE BALL Bennie Benjamin, George Weiss & 
w: Mitchell Parish Al Bandini 
m: Leroy Anderson Valando Music Corp. 





Mills Music, Inc. 





GREEN YEARS 
BLUE MIRAGE Don Reid & Arthur Altman 
w: Sam Coslow Harms, Inc. 
m: Lotar Olias 
B. F. Wood Music Co. 










HAJJI BABA 
w: Ned Washington 
CARA MIA m: Dimitri Tiomkin 
Tulio Trapani & Lee Lange Remick Music Corp. 






Leo Feist, Inc. 







COUNT YOUR BLESSINGS THE HAPPY WANDERER 
Eng. w: Antonia Ridge 


tein o one m: F. W. Moller 
Irving Berlin 
Irving Berlin Music Corp. 







Sam Fox Pub. Co., Inc. 







HERNANDO’'S HIDAWAY 
Richard Adler & Jerry Ross 
Frank Music Corp. 





CROSS OVER THE BRIDGE 
Bennie Benjamin & George Weiss 
Laurel Music Corp. 








DANGER! HEARTBREAK AHEAD HEY, THERE 
Carl Stutz & Carl Barefoot Richard Adler & Jerry Ross 
Robbins Music Corp. Frank Music Corp. 







THE HIGH AND THE MIGHTY 





DREAM, DREAM, DREAM 






w: Mitchell Parish m: Dimitri Tiomkin 
m: Jimmy McHugh w: Ned Washington 
leo Feist, Inc. M. Witmark & Sons 
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(There's No Place Like) 
HOLIDAYS) 

w: Al Stiliman 

m: Robert Allen 

Roncom Music Co. 


HOME FOR 


HONEY-BABE 
w: Paul Francis Webster 
m: Max Steiner (marching song based 
on a traditional air) 
M. Witmark & Sons 


COULD HAVE TOLD YOU 
w: Carl Sigman 

m: Arthur Williams 

United Music Corp. 


LOVE PARIS 
Cole Porter 
Buxton Hill Music Corp. 


NEED YOU NOW 
Jimmie Crane & Al Jacobs 
Miller Music Corp. 


SPEAK TO THE STARS 
w: Paul Francis Webster 
m: Sammy Fain 

M. Witmark & Sons 


ISTANBUL (NOT CONSTANTINOPLE) 
w: Jimmy Kennedy 
m: Nat Simon 
Alamo Music, Inc. 


iF | GIVE MY HEART TO YOU 
Jimmy Brewster, Jimmie Crane & 
Al Jacobs 
Miller Music Corp. 


IT'S A WOMAN'S WORLD 
w: Sammy Cahn 
m: Cyril Mockridge 
Robbins Music Corp. 


THE JONES BOY 
w: Mann Curtis 
m: Vic Mizzy 
George Pincus Music Corp. 


KNOCK ON WOOD 
Sylvia Fine 
Famous Music Corp. 


THE LITTLE SHOEMAKER 
English w: Geoffrey Parsons & 
John Turner 
m: Rudi Revil 
Bourne, Inc. 


LITTLE THINGS MEAN A LOT 
Edith Lindeman & Cari Stutz 
leo Feist, Inc. 


MONOPOLY PROBLEMS IN 


REGULATED INDUSTRIES 


LOST IN LOVELINESS 
w: Leo Robin 
m: Sigmund Romberg (as developed 
by Don Walker) 
Chappell & Co., Inc. 


LOVIN’ SPREE 
w: Joan Javits 
m: Phil Springer 
Joy Music, Inc. 


MAKE HER MINE 
w: Sammy Gallop 
m: Chester Conn 
Bregman, Vocco & Conn, Inc. 


MAKE LOVE TO ME 
w: Bill Norvas & Allan Copeland 
m: Paul Mares, Benny Pollack, 
Leon Roppolo, Geo. Brunies, 
Mel Stitzel & Walter Melrose 
Melrose Music Corp. 


MAKE YOURSELF COMFORTABLE 
Bob Merrill 
Rylan Music Corp. 


THE MAN THAT GOT AWAY 
w: Ira Gershwin 
m: Harold Arlen 
Harwin Music Corp. 


MAMBO ITALIANO 
Bob Merrill 
Rylan Music Corp. 


MELODY OF LOVE 
w: Tom Glazer 
m: H. Engelmann 
Theodore Presser Co. & 
Shapiro, Bernstein & Co., Inc. 


MISTER SANDMAN 
Pat Ballard 
Edwin H. Morris & Co., Inc. 


MY OWN TRUE LOVE 
w: Mack David 
m: Max Steiner 
Remick Music Corp. 


MY RESTLESS LOVER 
Pembroke Davenport 
Chappell & Co., Inc. 


THE NAUGHTY LADY OF SHADY LANE 
Sid Tepper & Roy Bennett 
George Paxton, Inc. 


OH MY PA-PA 
English w: John Turner & 
Geoffrey Parsons 
m: Paul Burkhard 
Shapiro, Bernstein & Co., Inc. 
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PAPA LOVES MAMBO STRANGER IN PARADISE 
Al Hoffman, Dick Manning & Robert Wright & George Forrest 
Bix Reichner (based on themes of A. Borodin) 






Shapiro, Bernstein & Co., Inc. Frank Music Corp. 


RAGS TO RICHES THAT'S AMORE 


Richard Adler & Jerry Ross w: Jack Brooks 


Saunders Publications, Inc. m: Harry Warren 
Paramount Music Corp. 


THEY WERE DOING THE MAMBO 
Sonny Burke & Don Raye 
Mayfair Music Corp. 


THREE COINS IN THE FOUNTAIN 
w: Sammy Cahn 
m: Jule Styne 
Robbins Music Corp. 








SECRET LOVE 
w: Paul Francis Webster 
m: Sammy Fain 
Remick Music Corp. 







SKOKIAAN 
w: Tom Glazer 
m: August Msarurgwa 
Shapiro, Bernstein & Co., Inc. 
SMILE TILL WE TWO ARE ONE 
w: Tom Glazer 
m: Larry and Billy Martin 
Shapiro, Bernstein & Co., Inc. 







w: John Turner & Geoffrey Parsons 
m: Charles Chaplin 
Bourne, Inc. 


SOMEBODY BAD STOLE DE WEDDING BELL THE TYPEWRITER 
w: Bob Hilliard m: Leroy Anderson 
m: Dave Mann Mills Music, Inc. 


Edwin H. Morris & Co., Inc. 















WANTED 
SONG OF THE BAREFOOT CONTESSA Jack Fulton & Lois Steele 
m: Mario Nascimbene M. Witmark & Sons 
Chappell & Co., Inc. 
YOUNG AND FOOLISH 
STEAM HEAT w: Arnold Horwitt 
Richard Adler & Jerry Ross m: Albert Hague 






Chappell & Co., Inc. 


1955 


ADELAIDE BLUE STAR 
Frank Loesser w: Edward Heyman 


Frank Music Corp. m: Victor Young 
Victor Young Publications, Inc. 


Frank Music Corp. 



















ALL AT ONCE YOU LOVE HER 
w: Oscar Hammerstein, 2nd CHERRY PINK AND APPLE BLOSSOM WHITE 
m: Richard Rodgers Eng. w: Mack David 
Williamson Music, Inc. m: Loviguy 
AUTUMN LEAVES Chappell & Co., Inc. 
French w: Jacques Prevert CRY ME A RIVER 
Eng. w: Johnny Mercer Aether Menten 
m: Joseph Kosma 5 
Enoch et Cie Mark VII Music 
Ardmore Music Samp: DON'T STAY AWAY TOO LONG 





Al Hoffman & Dick Manning 
Bourne, Inc. 





THE BIBLE TELLS ME SO 
Dale Evans 
Paramount-Roy Rogers Music Co., Inc. 







FOOLED 
A BLOSSOM FELL w: Mann Curtis 
Howard Barnes, Harold Cornelius & m: Doris Tauber (adapted from a 





Dominic John Theme by Franz Leher) 
Shapiro, Bernstein & Co., Inc. Harms, Inc. 
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FORGIVE MY HEART 
w: Sammy Gallop 
m: Chester Conn 
Bregman, Vocco & Conn, Inc. 


MONOPOLY PROBLEMS IN 


HARD TO GET 
Jack Segal 
M. Witmark & Sons 


HEART 
Richard Adler & Jerry Ross 
Frank Music Corp. 


HEY, MR. BANJO 
Freddy Morgan & Norman Malkin 
Mills Music, Inc. 


HOW IMPORTANT CAN IT BE? 
Bennie Benjamin & George Weiss 
Aspen Music Corp. 


HUMMING BIRD 
Don Robertson 
Ross Jungnickel, Inc. 


"LL NEVER STOP LOVING YOU 
w: Sammy Cahn 
m: Nicholas Brodszky 
leo Feist, Inc. 


THE IMPATIENT YEARS 
w: Sammy Cahn 
m: James Van Heusen 
Barton Music Corp. 


LEARNIN’ THE BLUES 
Dolores Vicki Silvers 
Barton Music Corp. 


THE LONGEST WALK 
w: Eddie Pola 
m: Fred Spielman 
Advanced Music Corp. 


LOVE AND MARRIAGE 
w: Sammy Cahn 
m: James Van Heusen 
Barton Music Corp. 


LOVE IS A MANY-SPLENDORED THING 
w: Paul Francis Webster 
m: Sammy Fain 
Miller Music Corp. 


THE MAN FROM LARAMIE (from “‘The Man 
From Laramie’’) 

w: Ned Washington 

m: Lester Lee 

Columbia Pictures Music Corp. 


MOMENTS TO REMEMBER 
w: Al Stillman 
m: Robert Alien 
Beaver Music Publishing Corp. 


REGULATED INDUSTRIES 


PETE KELLY’S BLUES 
Blues) 
w: Sammy Cahn 
m: Ray Heindorf 
Mark Vil Music 


(From “Pete Kelly's 


PLAY ME HEARTS AND FLOWERS (1 Wanno 
Cry) 

w: Mann Curtis 

m: Sanford Green 

Advanced Music Corp. 


SAILOR BOYS HAVE TALK TO ME IN ENGLISH 
Bob Hilliard & Milton Delugg 
Edwin H. Morris & Co., Inc. 


SOMETHING'S GOTTA GIVE 
Johnny Mercer 
Robbins Music Corp. 


STRANGE LADY IN TOWN (from “Strange 
Lady In Town"’) 

w: Ned Washington 

m: Dimitri Tiomkin 

M. Witmark & Sons 


(LOVE IS) THE TENDER TRAP (from “The 
Tender Trap") 

w: Sammy Cahn 

m: James Van Heusen 

Barton Music Corp. 


TWO LOST SOULS 
Richard Adler & Jerry Ross 
Frank Music Corp. 


UNCHAINED MELODY 
w: Hy Zaret 
m: Alex North 
Frank Music Corp. 


UNSUSPECTING HEART 
w: Freddy James 
m: Joe Beal, Bob Singer & Joe Shank 
Tee Pee Music Co. 


WAKE THE TOWN 
w: Sammy Gallop 
m: Jerry Livingston 
Joy Music, Inc. 


AND TELL THE PEOPLE 


WHATEVER LOLA WANTS, LOLA GETS 
Richard Adler & Jerry Ross 
Frank Music Corp. 


YELLOW ROSE OF TEXAS 
w: Don George, music adapted: 
Don George 
Planetary Music Pub. Corp. 


YOU'LL ALWAYS BE MY LIFETIME 
SWEETHEART 

w: K. C. Rogan 

m: Bobby Day 

Wizell & Day Music Corp. 
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AND RADIO 
STATION RELATIONS DIVISION 


Howard Connors 
1301-04 First Nat. Bank Bidg. 
Atlanta 3, Georgia 


3 TELEVISION 


William T. Ahern 
John Hancock Bidg. 
Room 2310 

200 Berkeley Street 


Boston 16, Massachusetts 


Jack Pall 

Willoughby Tower Bldg. 

8 South Michigan Avenue 
Chicago 3, Illinois 


Jack Young 

1700 Tower Petroleum Bldg. 
1905 Elm Street 

Dallas 1, Texas 


John M. Devany 
1616 Lincoln Liberty Bldg. 
Philadelphia 7, Pennsylvania 


Alfred C. Hunt 

111 Sutter Bidg. 

Room 825-29 

San Francisco 4, California 
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ALABAMA, GEORGIA, NORTH 
CAROLINA, SOUTH CAROLINA, 
TENNESSEE 
David Nelson 


1301-04 First Nat. Bank Bidg. 
Atlanta 3, Georgia 


ARIZONA, CALIFORNIA 
(SOUTHERN PART) 

Leo. M. Hublou 

Tishman Bidg. 

3440 Wilshire Bivd. 

Los Angeles 5, California 


ARKANSAS, OKLAHOMA, TEXAS 
Charles McDowell 

1700 Tower Petroleum Bidg. 
1905 Elm Street 

Dallas 1, Texas 


CALIFORNIA (NORTHERN PART), 
HAWAIIAN ISLANDS, NEVADA 
H. A. Levinson 

111 Sutter Bidg. 

Room 825-29 

San Francisco 4, California 


COLORADO, NEW MEXICO, 
UTAH, WYOMING 

Harry Ferguson 

1101-2 Security Bldg. 
Denver 2, Colorado 


CONNECTICUT 

Stewart Meyers 

John Hancock Bidg. 

Room 2310 

200 Berkeley Street 
Boston 16, Massachusetts 


DELAWARE, PENNSYLVANIA 
(EASTERN PART) 

Wm. H. Vincent 

1616 Lincoln Liberty Bidg. 
Philadelphia 7, Pennsylvania 


DISTRICT OF COLUMBIA, 
MARYLAND, VIRGINIA 
Victor L. DeCesare 
1754-56 Mathieson Bidg. 
Baltimore 2, Maryland 
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ANCH OFFICES and REPRESENTATIVES 


William J. Barzen 
754 4)st Street 
Arthur Godfrey Road 
Miami Beach, Florida 


Eugene W. Fox 
645 Pacific Bidg. 
Portland 4, Oregon 


ILLINOIS (NORTHERN PART), 
INDIANA (NORTHERN PART), 
WISCONSIN 

William €. Fox 

Willoughby Tower Bidg. 

8 South Michigan Avenue 
Chicago 3, Illinois 


ILLINOIS (SOUTHERN PART), 
MISSOURI 


Martin Meltzer 

1907 Continental Bldg. 
3615 Olive Street 

St. Louis 8, Missouri 


INDIANA (SOUTHERN PART), 
ge adyervgaape seen 


John P. Kioberg 
2209-10 Carew Towers 
Cincinnati 2, Ohio 


IOWA, KANSAS, NEBRASKA 
Philip 0. Alexander 
513-514 Des Moines Bidg. 
Des Moines 9, lowa 


Joseph J. Adiesic 
813 Hibernia Bank Bidg. 
New Orleans 12, Louisiana 


MAINE, MASSACHUSETTS, 
NEW HAMPSHIRE, RHODE ISLAND, 
VERMONT 


Samuel Berkett 

John Hancock Bidg. 

Room 2310 

200 Berkeley Street 
Boston 16, Massachusetts 


MICHIGAN 

David Leavitt 

2268 Penobscot Bidg. 
Detroit 26, Michigan 


MINNESOTA, NORTH DAKOTA, 
SOUTH DAKOTA 

Walter A. Ziegler 

912 Northwestern Bank Bidg. 
Minneapolis 2, Minnesota 


NEW JERSEY : 
Aaron L. Kane 
National Newark Bidg. 
744 Broad Street 
Newark 2, New Jersey 


NEW YORK (SOUTHERN PART) 
Clarence C. Rubin 

575 Madison Avenue 

New York City 22, New York 


NEW YORK (NORTHERN PART) 
Lawrence B. Schiums 
Clinton Bidg. 

17 Clinton Avenue S. 
Rochester 4, New York 


OHIO (NORTHERN PART) 
James L. Cleary 

1010 Euclid Avenue 
Suite 502 
Cleveland 15, Ohio 


PENNSYLVANIA (WESTERN PART), 
WEST VIRGINIA 

G. Carpenter 
611 Grant Bidg. 
Pittsburgh 19, Pennsylvania 
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Your Stake 
in 


BMI 


A report substantially as delivered to the National Association 
of Broadcasters at the 26th Annual Convention— May 18, 1948 
in Los Angeles, California. 


Broapcast Music. Inc. 


*  .. Broadcast Music, Inc.. which many radio people regard 


as the best investment their industry ever made.” 


— TIDE, May 14, 1948. 
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hy 
CARL HAVERLIN 


President, BROADCAST MUSIC, INC. 


Hap anyone suggested at Atlantic City in 1939 
— 10 NAB conventions ago. that in 1948 BMI could 
give the report it will today. most people would have 
been highly skeptical. despite their faith in the con- 
cept of competitive licensing. What lew, il any, 
realized then was the strength of the Broad- 
casters. conviction that competition must not only 
be created but maintained, not only maintained 
but increased in tempo and in intensity. That con- 


viction has played a great part in such success as 


BMI has achieved to date. 


Many outsiders believed that the Industry, in form- 


ing BMI. had only an immediate chjective — a more 
lavorable lorm of license with ASCAP. They he- 
lieved that once this objective was attained — as 

it was in 1941 — there would be a slackening ol 
interest in BMI. That there has been no such 


slic kening is a tribute to the integrity 
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®..: original position. You wanted not only an 
ASCAP contract on terms you could afford to pay 


but, as a matter of principle, you wanted the right 

of free trade in a free market — not for a limited 

period of time — but in perpetuity. It is heartening 
to note that this point of view is held today not only 
by those of you who brought BMI into being but by 


over 1.000 new broadcasters as well. 


Many of these newcomers are here today. In 
the tradition of the industry they have accepted BMI 
as a matter of course. For their benefit primarily, but 
also as a briel historical relresher tor the rest of us, 
let me say that the severe performance right problem 
that faced the Broadcaster in 1939 was not of his 
own making. The 5% ASCAP contract was to 
expire in December 31, 19:10. Even alter re- 


peated requests by Broadcasters individually and 
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collectively, ASCAP failed to state its new terms. 
thus forcing the industry. in self-defense. to form 
its own licensing organizaton and start acquiring 
a body of performing rights. Months later ASCAP 
announced a new contract calling, among other 
things, for a 72% tax. 
















Broadcasters individually and collectively decided 
that they could not afford to pay the new rates. Upon 
the recently formed BMI fell the burden of supplying 
the musical needs of the entire industry until an 
economically feasible contract should be offered by 
ASCAP. That the Industry succeeded is admitted 


by all, but it is rarely that victors can point to suctl 










ponderable evidence of victory as you can. 









Not only have you secured all the benefits that 
go with competition, but you have done so at a 
tremendous saving. Up to the end of 1947 you 
have paid both ASCAP and BMI more than 28 
million dollars less than you would have paid 
ASCAP alone had the old 5% contract been 
allowed to continue by ASCAP. The suving over 
the offered 7%2% contract is some 67 million 
dollars.. (See Chart on Page 0.) Total individual 
stations’ savings for the period as against the so- 
called 742% contract run something like this: 
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THE EFFECT OF COMPETITION ON LICENSING COSTS | 
1941-1947 
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T$ For stations with net sales that have averaged one 
million dollars per year — $2 10,000 saving; S00,000 
per year — $120,000 saving: $250,000 per year — 
$58,500 saving; $100,000 per year — $25,000 saving: 
$50,000 per year — $13,000 saving. (See Charts on 


Pages 8. 9 and 10.) 









I hope you will not read into my enthusiasm tor 


your accomplishment in these matters any sell- 





satislaction on the part of BMI itsell. We have a 





very realistic point of view as to the part we have 






dD played. | do not minimize the importance of the 


work olf my colleagues nor the invaluable assist- 





ance given us by our Board of Directors when I tell 





you now, as I have belore. that yours is the prin- 






cipal credit lor the suecess of BMI. 








You wanted a competitive BMI. We have given 


you the tools of competition. You may take consider- 





able pride in the way you have used them. BML is 





continually acquiring lor you perlormance rights to 





music olf a high degree ol merit. through alliliation 





with publishers here and abroad. But the mere 





amassing ol music rights is as useless as the mere 





amassing ol wealth. Both are useless unless they are 





used. The more the music is used, the more valuable 





it hecomes to the user and the publisher. 
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THE EFFECT OF COMPETITION ON LICENSING COSTS... 1941-1947 
FOR A RADIO STATION WITH $1,000,000 NET SALES 


280,000 ynan-1947 
SAVINGS 
$240,000 


150,000 


$0,000 Caw oa 
| 
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THE EFFECT OF COMPETITION ON LICENSING COSTS . .. 1941-1947 


FOR A RADIO STATION WITH $50,000 NET SALES 


1941-1947 
SAVINGS 
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Therefore | am delighted to report to you that for 
the past five years you have been using more of our 
numbers and performing them more times. In 
1943, for example, we had about 6 million BMI 
performances. In 1947, we logged over 11 million 
performances. It is estimated that more than 1-4 


million performances will be logged in 19-18. 


(See Chart on Page 13.) 


Furthermore, the average ol total plug per- 
formances per station (including both network 


and local) has increased 19% trom 999 in 10-44 
to 1,189 in 1947, with the outlook for 1948 indicating 
a still higher average. 


There are several reasons for these increases. The 
music itsell and its primary exploitation have increased 
in both quantity and quality lor which we may thank 
composers, authors, and publishers. BMI's Continui- 
ties, Bulletins. Music Memos, Pin-Up Sheets and 
other direct mail services have helped a lot. Under 


77632 O—57—pt. 2, v. 2——26 
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the able direction of Roy Harlow. our Director of 
Station Service, we have had excellent liaison work 








hetween our field stall and your Program Depart- 








ments. In the final analysis, however, these per- 
formance increases are due to the _ intelligent 
cooperation and keen interest of your artists, 
program managers. musical directors, disc jockeys, 
and librarians, many of whom have called upon 


us in New York. ' 


We are always delighted to have visitors. To 
take better care of you. we have set aside two offices 
for your use while you are in New York. We believe 
we can make your visit worth while. | know that a 
trip through our Research and Logging Departments 


will interest all of you who have not yet seen them. 
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TOTAL BMI PERFORMANCES 
TREND LINE SHOWS LOCAL BMI PERFORMANCES PER STATION 
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at BMI's Model Music Library to be shortly 
installed will well repay your attention. The more 


you know about BMI. the better for us. 


As you are responsible in great measure for . 
BMI's present position in the world of music. so 


our future must largely depend upon you. 


Your stake in BMI's future will be just what 
you make it. Let us analyze what that stake really 
is. It is that economic security that is guaranteed 
to the consumer only when there is competition. 
It is the wholehearted satisfaction of building 
something that continues to grow and succeed. 
Through BMI your good influence is felt in music 
by composers and publishers alike, not only here 
but throughout the world. It is the enduring monu- 
ment to the ability of many individuals to waive 
minor diflerences and submerge personal prelerences 


and unily for common good. 





Ae BAe 
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And to any who may in the future presume to take 
advantage ol you or your industry. the mere existence 
of a strong and successful BMI will serve you as our 
lorebearers were served by the rattlesnake flag that 
bore as a legend the gentle request, “Don't Tread 
On Me.” 


As BMI has, in the past years, grown in impor- 
tance in the music world, it has been called upon 
to participate with other interests in musical 


matters of national importance. 


BML is proud to announce that it is a founding 
member of the American Music Conference. a 
nation-wide organizatiun of all phases of the music 
industry. including licensing organizations. publishers. 
instrument manulacturers. and music dealers. We 
subscribe wholeheartedly to its single purpose — the 
stimulation of wider interest in music — and to its 


slogan, “Enjoy |.ife More With music.” 
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We believe that what is good for music is good 
lor broadcasters and for BMI. Thus we are hopeful 


that all our licensees will accept the objectives of 


the American Music Conference and will strive to 
harness the AMC's motive power for each station's 
benefit. 


AMC's president, Louis LeMair, is also head 
of fourteen Lyon and Healy music stores, as well 
as a former president of the National Association 
of Music Merchants. Perhaps most important to 
you, his own stores are consistent radio adver- 
tisers. Me. Hugh W. Randall, new head of 
the NAMM. is writing to all of its members, 
setting forth his suggestions for the ways in which 
they may cooperate with broadcasters in the goal 
of the American Music Conference. He is also urging 
that all music merchants use some form of radio 
advertising. Whether or not they lollow his suggestion 
is, of course, up to them and your 
sales departments. That will be a pl 
BMI is confident that you and 
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your local music stores will work together for your 
common good and the benefit of BMI and its 
publishers. 


One attribute of a healthy business is growth. 
In the past twelve months, our list of publisher 
affiliates has been strengthened measurably in all 
fields, particularly by BMI's outright purchase of 
Associated Music Publishers — AMP ~ of which 
your old. friend, Merritt Tompkins, is president. 
Last year at this time only a part of the industry 
felt that it could aflord the AMP license. Upon 
our purchase ol the company we cancelled these 
licenses and now all stations licensed by BMI may 


broadcast the AMP repertory at no increase in their 
BMI fees. 


Incidentally, Merritt returned recently from a trip 
to Europe and reports that the great L-uropean pub- 
lishers, whose perlorming rights BMI acquired 
through AMP, are both pleased and honored at 


their closer association with the American broad- 


O 
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casters. | hope you will urge your program depart- 
ments to investigate the AMP catalog and make 
the fullest use of it. 


Of more than passing interest to you. as broad- 
casters, is the story which can be told of BMI's 
non-broadcast licensing activities. During the past 
three years, commencing in April of 1945, BMI 
has granted licenses for the performance of its 
music in hotels, night clubs. ballrooms. skating rinks. 
amusement parks, restaurants and other establish- 
ments where live music is used. The licensing plan 
inaugurated by BMI with respect to such establish- 
ments has grown to substantial proportions with the 
result that today* there. are 2380 non-broadcast 
licensees paying yearly fees to BMI for the rights to 
perform our music. The use of wired music in thou- 
sands of restaurants and industrial organizations is 
licensed at the source through the 89 distributors of 
wired music. The establishment of uniform and 
reasonable licensing rates for non-broadcasters is 
serving to maintain honest competition everywhere 
and is producing similar benefits to those enjoyed 
in your industry. 


*Figures adjusted to Sept. 1, 1948 
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BMI Canada. Ld. a lis ensing and publishing 
counterpart of BMI. and of course. wholly owned 
by us. licenses our music to 120 Canadian stations 
and the CBC. We receive trom the Board of 
Directors of BMI Canada, reports ol splendid prog- 
ress. Robert Burton. our Vice President in Charge 
of Publisher Relations. in addition to an excellent job 
in strengthening our popular publisher group, has 
taken an active interest in the publication of Cana- 


dian composers works on both sides of the border. 


In the past six months, some filty works of both 


standard and popular nature have been published 


and more are on the way. 


BMI retains its dominance in the field of Latin- 
American music. with. for example. exclusive con- 


tracts with perlorming rights societies of Mexico, 


Cuba. Chile. Brazil. and Colombia. 


Wie have made considerable 
headway in the buropean field 
and recently announced our 
acquisition ol the perlorming 


rights ol five damous Halian 
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m publishing firms. Included in these catalogs 


=; are some of the world’s outstanding operas. 
— 
oe 
ee 


~ Altogether the BMI repertory is very extensive 
and widely diversified, amounting today to some 
125,000 listings of over 107,000 titles. Some 30,000 
compositions in the BMI catalog are available in 
recorded form. During the six months prior to the 
recording ban alone, some 1,600 BMI compositions 
were recorded, approximately half of which are on 


major labels. (See Chart on Page 21.) 


58% of BMI's income goes to pay these publisher 
societies and their composers. You may be inter- 


ested in the distribution of the rest of our income. 


Briefly analyzed, the distribution is approxi- 
mately 58% for performance fees to publishers, 
writers, and foreign licensing societies; 12% to 
station services which includes the cost of editing. 
arranging, printing and distribution of music and 
the writing and processing of continuities, etc.: 
18% goes for general administration; 7%. over- 
head and taxes; and 5% for reserve. 
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A further evidence of our growth is the size of 

our broadcast licensee group. As of now.* BMI 

has 2,212 licensees in the United States and 126 in 
Canada. for a grand total of 2,338. And of course 
this number increases each day, as new AM, FM 


and Television stations take out their BMI licenses. 


BMI has been ready for television since it went 
into business in 19-10. Since that year our publishers 


have granted to us the sole and exclusive right to 


broadcast and televise their music as well as the 
right to adapt. arrange, translate. change. and 
dramatize for broadcasting and television pur- 
poses. In turn, we have since that time granted 
these rights to broadcasters, including the right to 
broadcast dramatic perlormances of each musical 
work unless we give notice that we do not own 
the dramatic perlormance rights. Few such notices 


have been necessary. 


*Fignures adjusted to Sept. 1, 1948 
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Great and deserved credit has been given Sydney 
M. Kaye for the part he played in creating the pattern 
adopted by the industry committee that set up BMI 


Since 1939 he helped and inspired all who have had 
the privilege of working with him. He has influenced 


the BMI structure in so many ways that it is difficult 
to single out anv one thing for comment at this late 
date. However, in my personal heliel. his loresight 
in setting up the BMI publisher and licensing con- 
tracts so as to include specific ally the right to use 
our music in television deserves the highest praise. 
As a result of his vision. the television broad- 
casters of the United States have the price tically 
unrestricted right to use 107.000) BMP composi- 


tions in their television programs. 
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= this connection. | think it is proper to point out 
that our great competitor, The American Society 
of Composers, Authors and Publishers. has so- 
called television rights in only part of the music of 
its members; that those rights expire on December 
31 of this year, and that television broadcasters : 
may use this music only by special permission and 
subject to thirty-day termination. 


It is our hope that our point of view may prove 
useful to all licensing groups in formulating their 
own long-range television policies. Our point of 
view is a simple one. We make no distinction be- 
tween a television transmitter and an audio trans- 
mitter. We believe music is heard and not seen. 
We hold that a performing right in our music is 
an audible right, not a visual right. We have 
purveyed audible rights since 1940 to both tele- 
vision and audio broadcasters and will continue 
to do so. 


We and our publishers feel that. as in audio F 
broadcasting. the use of our music by television i 
stations will popularize it and make the public 
purchase that music in printed and recorded form. 
The BMI television station contract. therefore, is 
similar in terms and conditions to the contract you 
all have with us. It calls for the same percentage of 
revenue from the sale of time on the air. 
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Asa help to those of you who are presently operat- 
ing or building television stations. and for you who 
are planning on television. BMI has set up a Tele- 
vision Service Department to supplement the 
regular activities of our other service departments. 


Please let us help you with any problems you 


Fa 
‘ 
* 
3 
5 
& 


may have regarding the use of music in television. 
Further, we ask that you reler to us any inquiries 
that may come to you regarding the use of our 


music in films for television. 




















I think it is generally understood that the present 
ASCAP contract contains a clause that makes it 
automatically renewable at ASCAP’s option for a 
renewal term expiring on December 31, 1958. This 
long-range contract potential obviously put BMI at 


a competitive disadvantage. as our station contracts 


expire in March, 1950. 





Therefore, BMI decided to ask you for your re- 


newals more than two years in advance of your 
contract termination date, primarily that we too 
might offer to our publishers and writers the feeling 
of comfort and security that our permanence would 


give them. | am delighted to be able to announce 


that, as of last evening.* some 18 months in ad- 
vance of our original contract termination date, 
we had received signed 1.901 renewals. This re- 
newed group accounts lor about 95% of the 


*Figures adjusted to Sept. 1, 1948 


77632 O—57—pt. 2, v. 227 
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dollar volume of the industry. Numerically speak- 


ing. we have renewals from 97% of all stations 


with revenues of $100,000 and over: and from 91% 
of all stations with revenues of $50,000 and over. : 

Though many new stations have already renewed, i 
about half of the 300 stations still not renewed have f 


been operating for less than one year. Lacking your 
historical background, it is obvious that they might 
feel they needed something more than a brief written 
request to sign the renewal blanks. | believe | could 
have reported 100% renewal to this convention, 
were the industry not so widely dispersed geo- 
graphcially that it has been physically impossible 

to call on all stations. Perhaps this announcement 

ol our overwhelming endorsement hy the industry 

will serve to bring in many ol these unsigned 
renewals. It is only lair to these unrenewed broad- 


casters to state that as we meet them personally, 


ae practically all are quick to sign. 







BMI and its publishers will get added momen- 
tum and inspiration from so splendid a vole of 


confidence by the industry. 
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With this assurance of permanence we have set 
up a new quota ‘or performances. Last year's figures 
show that we averaged some 8.000 performances per 
station (local plus network). We are going to drive for 
an average of 12.000 performances per station by 







NUMER ey Ae Rieecie=. <n ans 





1953. We can meet our new quota if we can get an 


ore 





increase of only 800 performances each year per sta- 





tion. 800 added performances per year means only 






about two additional performances per day per 





station. | know that we can do this and that. by 






1953, the overall usage of BMI music will account 
for 68% of ASCAP’s copyright performances on 
the air, instead of the 37% as it did last year. 








Too often, I think, we are prone to forget that a 


corporation functions under the direction of a 





hoard of directors to which management is directly 





responsible. BMI is particularly fortunate. | feel, 





in having a Board so representative of all phases of 





our industry. and whose members are individually 





so deeply concerned in the welfare of your company. 





The management of BMI is gratelul to these men for 





their support and guidance. And since it is obvious 
that your splendid vote of confidence in BMI is in 
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itself a tribute to these men, and prool of the faith 
you have in them, | am going lo call their names in 
alphabetical order, so that the stations they have 


served so well may applaud them collectively. 











Herbert Akerberg. CBS; John Elmer, WCBM: 
Walter Evans. President, Westinghouse Radio 
Stations; William Hedges. NBC: Herbert Hol- 

lister. KBOL.: | eonard Kapner. WCAE: Sydney 
M. Kaye, BMI. Vice Chairman of the Board; 
Joseph McDonald. ABC; Justin Miller, Chairman 

of the Board; Paul Morency. WTIC:; Leonard 
Reinsch, WSB: Harold Ryan. WSPD:; Robert 
Swezey. MBS. 













We are also proud of the directors of BMI 
Canada, Ltd. They are Ernest Bushnell. Canadian 
Broadcasting Corporation; Phil Lalonde, CKAC., 


Montreal; |onald Manson. Canadian Broadcasting 






Corporation; Marcel Ouimet, Canadian Broadcast- 





ing Corporation: | larry Sedgewick, CERB., Toronto; 





and Jack Slatter. Radio Representatives, Ltd. 





Toronto. 










Please accept through me the thanks and grati- 


tude of the men and women of BMI and your 





Board of Directors tor the great pleasure and in- 





spiration your flood of renewal contracts has given 
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us. You have our assurance that now we will put 
forth even greater efforts than ever before in the 
interests of broadcasters in AM. FM and Tele- 
vision and of the publishers. composers and foreign 
licensing societies whose works we represent so 
that your stake in BMI shall represent an ever 
growing equity in a vital world force in music. 








,Mr. Haverlin. 
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Part I11—The Television Industry 


TUESDAY, SEPTEMBER 18, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE | 
COMMITTEE ON THE JUDICIARY, 
New York, N.Y. 

The subcommittee met, pursuant to adjournment, at 9:30 a. m., in 
room 110, United States Courthouse, Hon. Emanuel Celler (chairman 
of the Judiciary Committee) presiding. 

Present: Representatives Celler (chairman), Rodino, Quigley, and 
Keating. 

Aleks putin Herbert N. Maletz, chief counsel; Kenneth R. 
Harkins, cocounsel; and Samuel R. Pierce, Jr., associate counsel. 

The CuarrMan. The committee will come to order. 

We will continue with the testimony of Mr. Haverlin this morning. 


TESTIMONY OF CARL HAVERLIN, PRESIDENT, BROADCAST MUSIC, 
INC., ACCOMPANIED BY MAX FREUND AND EDWARD M. CRAMER, 
OF ROSENMAN, GOLDMARK, COLIN & KAYE, NEW YORK CITY— 

Resumed 


Mr. Prerce. Mr. Haverlin, when we adjourned yesterday you were 
discussing some of the various services that BMI gives to broadcasters. 
Will you explain to the committee what the purpose of the BMI pro- 
gram exchange is? 

Mr. Haveruin. I don’t identify that, sir. 

Mr. Prerce. We will come back to that, Mr. Haverlin. 

We will go on to something else. Now, why does BMI offer its New 
York headquarters as free office space to out-of-town broadcasters ? 

Mr. Havertin. That is a sort of resting place for a broadcaster who 
miight come to New York and have no place to come to from a hotel 
room. It seemed to be a neighborly and friendly thing to do, and 
therefore I suggested it. 

Mr. Prerce. What is the purpose of the BMI television service de- 
partment ? 

Mr. Haverurn. The BMI television service department was set up 
so that those men who were synchronizing the material with music for 
television programs might have information given to them as to the 
ownership of the rights, the right to record, and that sort of thing. 
That was a service to advertisers and a duty to be taken care of. That 
was the original intent. 
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Mr. Prerce. Do you charge for that service ? 

Mr. Havertin. No, sir; we do not. 

Mr. Pierce. It is entirely free? 

Mr. Haveruin. That is right. 

The Cuarrman. Insofar as the chain broadcasting companies have 
a very vital interest in BMI, they naturally would have something to 
do with the policy of BMI. Do you think it is appropriate and proper 
for BMI to indulge in that kind of programing service ? 

Mr. Haveruin. It is not programing service, sir. I perhaps was 
not clear. It was set up a a focal point where information might be 
secured by those who might wish to use music whose performing rights 
we had. We had no right to grant the synchronization rights, so- 
called. That is not ours. It would be the publisher’s. 

The Cuarrman. Is not the selection of songs and music a part of 


a ag rs 
r. Haverty. That has nothing to do, sir, with what I am talking 
about. Perhaps I misled you. 

The CuarrMan. Well, just what do you do with your television serv- 
ice department? Just what is that service, specifically ? 

Mr. Havertrn. You, sir, might wish to inquire as to what song 
might fit in a certain place that you decided upon, and to know from 
where the synchronization right could be procured. This is not our 
company’s right to grant. It belongs to the publisher under the law, 
and we would identify that publisher for you and you would approach 
the publisher. An information center only, nothing to do with pro- 
graming. 

The Cuatrman. You do not suggest any songs that are published by 
publishers other than those connected with BMI? 

Mr. Haverurn. Well, we seem to be talking at cross purposes, sir. 

The Cuatrman. Why? 

Mr. Haver.in. If the television service department had been ap- 
proached by X company, saying, “We wish to film and synchronize, to 
put music on film for television, and we have selected a certain piece of 
music,” we could then identify the publisher to the production com- 
pany. Then you, sir, as the producer, would go to the publisher to get 
the synchronization rights, purely a mechanical roster. 

The CuarrMan. You mean it is merely an answer to what the sta- 
tions direct to you; is that it? 

Mr. Haverurn. No, sir. The stations have nothing to do with it. 

The Cuatrman. Well, let me get you straight here. You said just a 
moment ago that the stations want to put on a program. 

Mr. Haverwin. I didn’t say the stations. 

The Cuarrman. What did you say? 

Mr. Haver.in. Producers, outside independent producers of film 
who manufacture film, programs on film for television usage, if they 
approached our company and asked us what publisher had the right 
to record, we would identify that publisher of that which you came 
in to ask about. 

The CHarrMan. You say the producers come to you and ask you 
about a song that they might want to use? 

Mr. Havertin. Assume that; yes, sir. 

The Cuatrman, Or a tune? 

Mr. Haveruin. Yes, sir. 
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The Cuarrman. So is your so-called television service department 
limited to merely answering questions of producers and nothing else? 

Mr. Haveruin. Sir, that was the intent of the department which at 
the present moment, to the best of my knowledge, is inoperative. I 
know of no flow of traffic therein. 

The Cuarrman. I do not care about ae flow of traffic. I am try- 
ing to get’ answers to my questions. Is it limited just to answering 
those questions which you have just indicated ? 

Mr. Havertin. Yes,sir. It was intended to so be limited ; to the best 
of my knowledge it was so limited. 

The CuarrmMan. And does not your television service department 
suggest songs to producers on its own volition ? 

Mr. Haveruin. I would have no knowledge of that. To the best of 
my knowledge; no, sir. It may be that they do; I am not there at all 
times. 

The CuairMAN. BML is interested in a lot of songs that it controls? 

Mr. Haveruin. Yes, sir. 

The Cuarrman. And they never, through this television service de- 
partment, suggest to producers that they might use this song or that 
BMI song? 

Mr. Haveruin. I have said that since I am not present where these 
meetings might take place, it might have been; not to my knowledge, 
however. 

The CuairmMan, You are president of this organization ; are you not? 

Mr. Haverin. I am not in every office every minute, sir. 

The Cuairman. Do you lay down the policy for that department? 

Mr. Haveruin. The policy, sir, is as I laid it down, as I have indicat- 
ed to you, a service department. 

The CuarrMan. In other words, your policy is that those in charge 
of the television service department, shall limit their activities to an- 
swering questions of the type you just testified to? 

Mr. Haveruin. Yes, sir. 

Mr. Pierce. Mr. Haverlin, I would like to show you two BMI news- 
letters, one dated October 1, 1951, and the other dated June 1, 1951. 
They contain material on your so-called BMI program exchange. I 
would like to show you those to refresh your recollection, and perhaps 
you can tell the committee what the purpose of a BMI program ex- 
change is [handing document to Mr. eecrtia}. 

Mr. Havertrn. I have read the two of them. 

Mr. Pierce. And also will you look at the last page of the second 
newsletter ? 

Mr. Haverun. I have read it, sir, and I had completely forgotten 
that it ever existed. 

Mr. Pierce. Does that refresh your recollection, Mr. Haverlin? 

Mr. Haveruin. Very vaguely. 

Mr. Prerce. Well, tell us ae you remember now, Mr. Haverlin. 

Mr. Haver.tn. I remember the thing you call my attention to on 
the last page. It states on the last page of this letter: 

The first announcement of a new service, originally suggested by James Curtis, 
of KFRO, and endorsed by over 50 stations. The proposed service will work only 
if you want it to work. 

I have a vague memory of that, sir. 

Mr. Pierce. What is the general idea behind this service? 
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Mr. Haverurin. By looking at the last page, BMI Program Ex- 
change— 

Would you like to hear a tape recording of a particular type program? The 
station is presenting certain features which would be helpful for you to hear. 

This would seem to be by reading this that stations would send 
material into BMI, and ? read on October 1, Program Exchange: 

Seven programs available to interest its stations: (1) The Shoppers’ Special, 
WDRC’s interesting morning program introducing the market basket; (2) This 
Living Galveston, dramatizing one’s hometown; (3) Your Trading Post, an 
AM farm service by KXRJ; (5) Just Plain Hal, a Saturday morning show of 
KRIC; (6) Longview, East Texas, 1950, KFRO dramatizing local events; and 
(7) Stump the Organist, audience participation. 

These I had not remembered. 

The Cuairman. Well, would you now change your answer to my 
question in the light of what you just read ? 

Mr. Haveruin. I must say, sir, that I did not remember the BMI 
Program Exchange. I do not remember having read this, and it pre- 
sumably existed because it is set forth here. 

The Cuarrman. Are you willing to change your answer to my 
question ? 

Mr. Haver.in. Sir, I was still on this. No, the television service 
department has nothing to do with the interchange of local programs, 
farm and market Cetkiets, on AM radio stations 5 years ago; no 
relation. 

The Cuarrman. Is not what you just read a very pointed suggestion 
as to what the stations shall put on, or what the producers might use 
or not use ? 

Mr. Haver. Again, sir—— 

The Cuareman. Is there not included in that suggestion which you 
just read a very pointed suggestion as to what they may not take? 

Mr. Haverty. This evidently was an open exchange between inde- 
pendent radio stations who, etuatl BMI’s listings, would inter- 
change farm and market programs. That is what I read. 

Mr. Harkins. Mr. Chairman. 

Mr. Haverlin, is it correct to say that the BMI program exchange 
was a neue whereby BMI served as a clearinghouse for its members’ 
programs ? 

r. Haverty. Yes, and programs that had nothing to do with 
music, sir. As I read, the titles were obviously not in any sense con- 
nected with music. 

Mr. Harkins. They would have music in them, would they not? 

Mr. Haverutn. I wouldn’t know, sir. 

Mr. Harkins. Stump the Organist—would that have music in it? 

Mr. Havertin. I don’t know what the program was, sir. It might 
have music init. I just don’t know. 

Mr. Harkins. But in any event, the service you performed for your 
member stations participating in this program was to serve as a clear- 
inghouse to assist them in exchanging programs which might or might 
not contain music ¢ 

Mr. Haveruin. Program or program ideas, evidently. 

‘Mr. Harxrns. I see. 

Mr. Pierce. What sort of record-purchasing assistance does BMI 
give to broadcasters? 
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Mr. Haverty. The particular element that I remember about the 
record-purchasing service is in connection with the classic or concert 
music type. There are many cities in the United States where broad- 
casters seem to wish to play LP recordings of such music, where there 
is no music store from which they can purchase; small, remote towns 
where they do not have the stock. 

We offer to purchase at a discount which is easily available in New 
York to anyone such phonograph records as they would ask us to do. 

The CHarrman. Would you call that being in the business of selling 
and purchasing phonograph records? 

Mr. Havertin. I wouldn't think so, sir. We merely said we would 
secure it for them at a discount, which is a discount that anybody could 
get at Sam Goody’s. 

Mr. Pierce. In addition to the services we have gone over, has 
BMI at times taped interviews for local stations for their use? 

Mr. Haveruin. I don’t remember that. Does that mean a “hello to 
a station on its 25th birthday, and we wish you well”? Is it that sort 
of thing you mean? 

Mr. Tien I am asking you, sir. I would like to find out. 

Mr. Havertin. I don’t know, Mr. Pierce. I, myself, on 2 or 3 
occasions, have taped a statement as to how glad I was that a certain 
station had arrived at its 25th anniversary, or some such statement, 
and sent it to some station that had asked for it. 

Mr. Harkins. This document is marked “Exchange Service” 
[handing document to Mr. Haverlin ]. 

Mr. Haverurn. This says that “W. E. Bradford”—and I have no 
memory of this—“offers five American dollars for a copy of the Echo 
Polka, recorded by Slim Bryant and his Wildcats on duraflex red 
plastic 78 r. p. m. made by Majestic Records.” This is a swap-shop 
type of thing. 

“Lawrence Hack of Dickinson, N. Dak., has a great need for Baby 
Trumpet Boogie,” which I do not think is a BMI tune, by the way, 
“recorded by the Rocky Ford Trio on Graymore Recordings,” and 
“Jack Ellsworth of Patchogue, Long Island, is searching for Bin 
Crosby’s recording of Can’t We Talk It Over,” which is not a BM 
tune, to the best of my memory. 

Can any of you help, with the understanding, of course, that your needs will 
be brought to the attention of all. 

This is the newsletter of Mr. Harlow that I mentioned yesterday. 
This is a neighborly, smalltown, newspaper swap shop. 

Mr. Harkins. Exchanging records, in this case. 

Mr. Haveruin. I only know what I read to you, sir. I don’t know. 

Mr. Pierce. Now, would you agree that all these services that BMI 
gives amount to considerable monetary value to local broadcasters? 

Mr. Haverurn. With the exception, sir, of the script service which 
you started to discuss yesterday and we were diverted from. Our 
issuance of things like The American Story, a historical series pre- 
panes: by historians under the supervision of the American Society of 

istorians, The Book Parade, Milestones, which celebrates great 
events in our history, and The Sports Parade, which gives interesting 
facts about sports. I don’t think of anything else we do that saves 
them money. 

Mr. Pierce. Excuse me. Were you speaking of continuities? 

Mr. Haveruin. Yes, sir. 











4380 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Mr. Prerce. Those things would save the broadcasters money ? 

Mr. Haveruin. I would say they would if they use them, otherwise 
they would either have to duplicate them themselves through great 
effort or perhaps not be able to come up with an Allen Nevins article 
on the founding of Jamestown. They couldn’t reach Mr. Nevins, 
perhaps. We do that for them. 

Mr. Pierce. I see. 

What about BMI clinics? Are they not of value to local broad- 
casters ¢ 

Mr. Haveruin. I do think so. 

Mr. Prerce. That is another item? 

Mr. Havertin. Not of monetary value. I think this is a different 
type of value. This is a value where they are exposed to ideas and 
so forth, but not of monetary value. 

Mr. Prerce. Well, would they not have to train their staffs? Yes- 
terday you went through a long talk about how you give great training, 
getting the members of the FCC there, and so forth. Would that not 
cost money, to train your people? 

Mr. Haveruin. You are extending me, sir, in another direction, and 
in that I agree with you. Taken to its final analysis, yes, they would 
have to send their men to many places to train them. Right. 

My counsel asks if perhaps I should not better say give them ideas, 
rather than training jo since we actually do not “train” them, and 


I think perhaps his word is better. 

Mr. Harkins. Mr. Haverlin, another service you perform for your 
members, is it not, is to make tapes for your members, here in New 
York, for their use ? 

Mr. Havertin. May I ask what sort of tape? I don’t connect that. 


Mr. Harxrns. I will show you a document and ask you to explain 
it [handing document to Mr. Haverlin]. 

Mr. Haveruin. This indicates—if I may read as I go—that it is 
another new service. This is from Mr. Harlow’s newsletter of June 
1951: 

Perhaps we should have saved this idea for another letter, but it seems too 
interesting to delay. Occasionally we have received requests for interviews with 
orchestra leaders, soloists, actors, or other prominent people in this city. 

Well, here is what we propose. If you want to come to the city and interview 
certain individuals personally, we can make the following arrangements. Let 
us know when you want to come. Let us know whom you want to meet. We 
huve made arrangements for someone to make appointments in advance. When 
you arrive this same chap will accompany you with a tape recorder and assist 
in all interviews. You may take back either the tape or a transcription, as you 
wish. The cost will be approximately $50 a day, plus cost of tape, which will 
not run averaging over $5. 

I will not read the next paragraph. Perhaps they don’t want to 
come on to New York and so on and so. I don’t remember that. ie 
don’t know whether anything ever happened as a result of Mr. Har- 
low’s suggestion. 

The Cuarrman. You did say before that your organization does not 
render that kind of service, and the question was specifically directed 
to tape recording. 

Mr. Haveriin. The fact that Mr. Harlow offers this is not neces- 
sarily to say that anybody took advantage of his suggestion and by the 
way, on several occasions recently the use of the word “member.” Do 
you mean a licensee, sir? We don’t have members. 
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Mr. Harkins. That is right. 

Mr. Pierce. Now is it true that either you or one of your other top 
officials attend every State, regional, and national meeting of the Na- 
tional Association of Radio and Television Broadcasters, formerly 
known as the National Association of Broadcasters? 

Mr. Haveruin. No, sir. 

Mr. Pierce. How many meetings do you attend? 

Mr. Haver.in. Last year, to the best of my knowledge, and I am 
struggling to be exact, I don’t think I attended any meetings of the 
NARTB, except the annual convention in the “ of Washington, or 
rather Chicago. I don’t think I attended any other meetings, sir. 

Mr. Prerce. Does a representative of BMI attend every meeting? 

Mr. Haveruin. I am not even sure of that. It may be that the field- 
men, who are not top executives, which is the question you asked, do 
attend. Of course, members of the American Society of Composers, 
Authors and Publishers are also in attendance at these meetings. 

Mr. Pierce. Well, in a BMI News Letter dated April 1, 1950, there 
is a notation: 

NAB convention, we will be there in force. Carl Haverlin, Sidney Kaye, Bob 
Burton, Charles Wall, Tommy Tompkins, and of course the boys from his 
department. The BMI exhibit, we think, will prove interesting, and I assure 
you that there will be a welcome on the mat in front of the door of every repre- 
sentative of BMI. Perhaps certain questions answered at BMI’s program clinics 
may be in your mind. If so, Bob Burton, who is a copyright authority, and 
others of us with some knowledge of other subjects, will also be available. You 
will be notified just where we are, and we do hope to see you. 

Mr. Haverutn. I indicated that I attend and others of our organi- 
zation.attend the annual convention, where we do have an exhibit, as 
the American Society does. We do go there and in 1950 this indeed 
was an indication of those who attended. In other years others have 
attended. Last year the American Society put on the banquet for the 
National Association of Radio and Television Broadcasters. This is 
an open convention, where 2,500 or 3,000 people gather. 

The Cuarrman. Mr. Haverlin, there is a big difference between your 
organization and the ASCAP organization. I do not want to be in 
the position of defending ASCAP or defending your organization. 
This committee is trying to get facts—but as I view it and from the 
evidence already deduced—there is a mighty big difference between 
ASCAP and BMI. ASCAP has not got the weight and the influence 
and the big broadcasting chains behind them, and that makes a mighty 
big difference, in my mind at least. 

Mr. Haveruin. The evidence I gave as to our performances yester- 
day was not clear to the chairman, then. 

The Cuarrman. You see, you always say ASCAP does or parallels 
what you do. 

Mr. Haveruin. I believe they do. 

The Cuamman. That may be, but I say there is a big difference be- 
tween the two organizations. ASCAP does not have the broadcasters’ 
great weight of influence behind it the way BMI does. 

Mr. Havertin. I doubt our influence, sir. You are gracious to say 
so. But I fail to see how the appearance of the men named there at 
a public gathering in any sense is wrong. 

he CuarrMan. We do not say it is wrong. I am just trying to 
develop a picture here of the combinations behind your organization 
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and we are trying to find out what you do and how widespread your 
activities are. Apparently, in common parlance they cover the water- 
front. 

Mr. Havertin. Sir, all I can say is that facts are facts and I am in 
no way trying to dodge any issue here, but I have had shown to me this 
morning a swap shop for program ideas, of market baskets and things 
of that sort, and the chairman indicated it was of vast interest—if I 
got your thought right on it? 

r. Prerce. Mr. Haverlin, did BMI ever organize a State associa- 
tion of broadcasters ? 

Mr. Haverurn. No, sir. 

Mr. Prerce. You are positive of that? 

Mr. Haverutn. I am positive of it, sir, and on this I have some small 
memory, because there is a trade press story which in some place I 
have seen, perhaps in the examination before trial. It indicated, I 
think, that two State associations were formed under our auspices. 
Nothing could be further from the truth. 

Mr. Pierce. All right. 

Mr. Keatrne. Mr. Haverlin, there is not a meeting of minds be- 
tween you and the chairman over the questions which he put to you. 

Mr. Havertin. I am sorry. 

Mr. Keatina. Either you did not understand what he was getting 
at or I did not. I understood his inquiry to be directed to the fact 
that your organization is dominated by the big networks, and that in 
that respect it differs from ASCAP. You answered in some way about 
something having to do with influence. 

Mr. Haveruin. Gentlemen, I meant indeed to categorically deny 
that we are dominated by the big networks. The stock ownership does 
not indicate that. And also the allusions that directors from stations 
affiliated with networks on our directorate are influenced by-the net- 
works. Yesterday I tried to repel that aspersion upon the dignity of 
my colleagues on the board. I do not agree that we are dominated by 
the network companies. 

Mr. Keatine. Well, that was at least what the chairman was talk- 
ing about, not the matter that you discussed. 

Let me ask you this, Mr. Haverlin: Suppose NBC and CBS and 
ABC had a meeting today and said that fellow Haverlin is no good, 
and we will get rid of him. How long do you think you would hold 
your job? 

Mr. Haveruin. Just as long, sir, as the directorate continued to be 
elected as it is now elected by the stockholders, and as long as the 
board of directors thus elected believes that I should be reelected for the 
presidency. 

Mr. Keatine. How long would the board of directors continue to 
feel that way if the three networks agreed that they wanted to put 
somebody else in there ? 

Mr. Haver.in. Sir, it would be impossible for these four networks, 
through the stock that they own in their stations, to have control unless 
we get into the unpleasant suggestions and innuendoes that these four 
networks control the other men on that board, men of the highest 
standing and integrity. 

Mr. Keatine. I am not implying that they are not of the highest 
standing and integrity, but many of them are connected with stations 
affiliated with 1 of the 3 networks, are they not ? 
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Mr. Haveruin. This has nothing whatsoever to do with the case. 
These men are not elected by the stockholders, because they are or are 
not affiliates, and if I may now break—and I don’t mean to be heated— 
but I do resent this aspersion on my colleagues—— 

Mr. Keating. There is no aspersion on your colleagues, so there is 
nothing for you to resent. 

Mr. acute. Except undue dominance by four networks upon 
men’s minds. 

Mr. Keatine. Well, if CBS has a vice president who is a member of 
your board, and if he is any good as a vice president of CBS, he is 
looking out for the interests of CBS. If they conflict with yours, that 
is another thing, but insofar as he can advance the interests of CBS, 
if he is any good to them, he is going to do it. 

Mr. Haver.in. Sir, this would presume that there is indeed a di- 
vergence of opinion between directors as to what is good or bad for 
themselves. There is no network point of view as to music any more 
than there is a station point of view as to music. 

Mr. Keatine. Well, there is a network point of view as to income; 
is there not ? 

Mr. Haveruin. What has that got todo with music, sir? 

Mr. Keatina. I think the record speaks for itself on that. 

Mr. Haveruin. While we are on the subject of directors, may I indi- 
cate to you that I came up, as I left the hearing room with the name of 
the 14th director, Mr. Leonard Kapner, of WCAE, Pittsburgh, an 
independent nonaffiliated station. 

Mr. Keatine. That is the only one you did not remember ? 

Mr. Haveruin. Yes, sir; that was the one that my memory did not 
come up with. 

The Cuatrman. I think, if I remember correctly, there are onl 
2 directors of your company who are not connected in some way with 
the big chains, either by being an officer or lawyer for 1 of the chains 
or by having an interest in an affiliated station. I can assure you 
from what has already been brought out before this committee that 
affiliated stations are quite in fear and trepidation of what the big 
chains may or may not do. In view of that, I will say that as a 
result of what I have thus far heard, that the big chains dominate these 
affiliated stations. 

Mr. Haverwin. Sir, you are making statements that in my opinion 
are not true, and if I may have the right to say so, for 3 years I was 
the vice president in charge of station relations for 1 of the 4 net- 
works, the Mutual Broadcasting System. It was not my experience, 
sir, that affiliates of that network were in fear and trembling of that 
network. And during my period in and around the industry, I have 
rarely, if ever, seen a station in fear and trembling of a network. 

I think in many cases the reverse is true. I just can’t accept that. 

The CuarrmMan. Weare talking about television stations primarily. 

Mr. Havertin. Sir, in television I think that more than ever the 
station—and this is not my business, but my impression—is dominant, 
because with the exception of New York, Philadelphia, Chicago, and 
Los Angeles there are not enough television stations to set up service 
full time for all three networks. 

Now if you get in a position where there are 2 stations or 1 station 
in a market, it 1s not the station but the network that is in fear, because 
it wants clearance. I don’t understand the point you make. 
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The Cuarrman. It is very simple. No affiliated television station 
could get along very well without an affiliation with the networks, 
so as to get the network programing, which is highly important. 

Mr. Haverurin. You presume, then 

The Cuarrman. Excuse me just a minute. I will let you say any- 
thing you wish, but at least let the Chair state what he wishes to 
express. 

So that it is a matter of life and death for a television station to 
be affiliated. If they are not affiliated it makes a vast difference in 
their profit-and-loss statements, and for that reason they are under 
the dominance of the chains. Such testimony has been brought out 
here very clearly. The Assistant Attorney General in Charge of 
Antitrust Matters of the Department of Justice so testified. 

Now, that being the case, a large number of radio stations are 
controlled by the local television stations. They are usually under 
one and the same management, so that the chains dominate not only 
radio, they dominate television. Therefore, a station owner would be 
very, very careful to abide by the wish or dictates of a representative 
of the chain on your board. 

You know, Mr. Haverlin, I am very interested in the remark that 
you made that the affiliates are not in fear of the networks, but that 
the networks are in fear of the affiliates. I cannot comprehend that 
at all. How do you arrive at that conclusion ? 

Mr. Haveruin. I was trying to make the point, sir, that this sug- 
gestion that the networks are dragons and evil and that the affiliates 
tremble before them was not in accordance with the experience that I 
had during 3 years in a position where I had good opportunity to 
find out; based upon my own experience that was not true. 

Mr. Quietey. Mr. Haverlin, may I comment that I am in full agree- 
ment with what you are saying in certain localities. In my own par- 
ticular part of the State of Pennsylvania, the networks have to cater 
to the one VHF station, but I think that is rather the exception and 
not the rule. 

Mr. Roprno. Do you know it is an isolated situation ? 

Mr. Quieter. And I do not see how anyone, as conversant with the 
trade as you must be, would make the statement you made in the light 
of the famous NBC-Westinghouse fiasco that we all know a great deal 
about. If that does not illustrate fear and trepidation on the part of 
the stations, I do not know what does. 

Mr. Havertrin. May I just say that I mentioned the only 3 localities 
or 4 in the country where there were more television stations than 
there were television networks. And again I am no expert in this 
field, and perhaps I should not even be discussing these matters which 
are not of my concern. But I have been asked, and it is my opinion 
that 3 networks and 2 stations in a town, or 1, is I assure you, sir, not a 
pattern unique in your city—and I don’t know your city, sir. 

Mr. Quierey. It is the general central Pennsylvania area—York, 
Lancaster. Need I say more? 

Mr. Haveruin. But the pattern throughout the country is the 2 
and 1 station city, and therefore with 3 networks I propose that, in 
my opinion, my picture is closer to the facts. 

Mr. Roprno. But that belies the facts as we have been getting them, 
and the evidence that has been produced before this committee since 
we have been inquiring into television, Mr. Haverlin. 
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Mr. Havertin. Afi I know is that I look at a map and see spotted 
there television stations, 1 and 2 to a city, and I got my impression. I 
quoted my background with an AM network, which had nothing to 
do with television, and I answered as honestly as I could. 

The CuarrMAN. Nobody impugns your motives, Mr. Haverlin. 

Mr. Havertrn. Thank you, Mr. Chairman. 

The CuatrMAn. We are just having a discussion here. We do not 
want to get heated about it. 

Mr. Haveruin. Perhaps, sir, beneath my insistence is my fear, sir, 
that you may think that in turn I also am dominated by the networks, 
which I am not. 

The CxarrmMan. Well, I would like to express an opinion as to your 
activities, but common courtesy would preclude this I assure you. 
But I can say that your memory has proven very faulty throughout 
these hearings. Maybe your memory is rather faulty. But go ahead. 

Mr. Haveriin. As to my memory, sir, I wish to point out that I 
have been honest in any failure to recollect these minor forays on the 
part of the gentlemen into newsletters. I had no memory of them, 
none of which I wrote. I do not know that the ideas ever operated, 
and perhaps that is why they never came to my attention. 

Mr. Prerce. Mr. Haverlin, is it correct that BMI licenses the music 
from its pool for use of the airways, for theaters, nightclubs and 
for other forms of public entertainment ? 

Mr. Havertin. Would you repeat the question ? 

Mr. Prerce. Is it correct that BMI licenses the music from its pool 
for use over the airways, theaters, nightclubs, and for other forms 
of public entertainment ? 

Mr. Haveruin. Yes. 

Mr. Prerce. Now, is it correct that broadcasters and others using 
this music pay license fees to BMI? 

Mr. Havertin. Yes. 

Mr. Prerce. Is it correct that BMI does not pay any dividends but 
rebates to broadcasters if BMI makes sufficient profits to allow it 
to do so? 

Mr. Haverty. As I stated yesterday, I believe the purpose of the 
company, in its statement of purposes, has indicated was not to make 
a profit, and I must balk at the word “rebate.” The statement should 
be, “Do we always make a maximum call under our contract?” On 
occasion I myself fall into the bad habit of using the word “rebate,” 
as I see you just did. It is factually not a rebate since it is not a fixed 
charge. 

Me: Pridice. Well, Mr. Haverlin, I will tell you exactly where I got 
this word “rebate.” I got it from you, not from myself. I should 
like to show you a president’s letter dated September 28, 1950, signed 
by yourself, Mr. Carl Haverlin, president of that organization, and 
the letter was written to the stockholders of BMI. The letter states 
in part: 

Rebates of 10 percent in fees were granted broadcasting licensees for June 
and July 1950, thus continuing the BMI policy of not calling for more money 
from its licensees than is required. 

Mr. Frevunp. Mr. Chairman, there was a time when I think some 
statement was made that all of the records were gotten from pub- 
lished records. I happen to know that this particular document was 
introduced in evidence in our lawsuit. 

77632 O—57—pt. 2, v. 2———-28 
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Mr. Pierce. That is a public document. That is addressed to your: 
stockholders; is it not? 

Mr. Frevunp. It also happens, I think—and this is my recollection— 
that we furnished this to the plaintiff. 

The CuHarrMan. Let’s get this clear. 

Mr. Frevunp. It was furnished at a time when it was understood 
that all of this information would be regarded as confidential in the 
lawsuit. I may be mistaken. 

Mr. Maerz. Do you object, Mr. Freund, to reference to this doc- 
ument ? 

Mr. Freunp. I have no objection to it, sir. I was merely making a 
statement for the record. 

The Cuatrman. I deny, Counsel, there is any degree of confidence 
about this. This is a letter of the president of Broadcast Music, Inc., 
directed to the stockholders of Broadcast Music, Inc., and it was prob- 
ably broadcast all over. If it has been used in your lawsuit, it is 
simply a duplication. : 

Mr. Freunp. I was merely calling attention to the one fact. I am 
quite sure that it was furnished by the plaintiffs, but I don’t know. 

Mr. Prerce. Can you identify that, Mr. Haverlin ? 

Mr. Haveruin. I do identify that, and before you showed me this 
I said that on occasion I do fall into the trap of using the word 
“rebate” when I should not, and this does state quite clearly, if I can 
find the place in this letter 

Mr. Prerce. I marked it for you. 

Mr. Haveruin. I have it. 


Rebates of 10 percent in fees were granted broadcasting licensees— 
and I say that when I used the word “rebates” I was quite sloppy— 


for June and July of 1950, thus continuing the BMI policy of not calling for 
more money from its licensees than is required. 

This is in accordance with our licensing, and the reason we were 
able to do this is because we didn’t have enough performances in the 
preceding quarters to require that amount of money to pay out, and 
thus we kept faith with our licensees. 

Mr. Pierce. Mr. Haverlin, isn’t a letter to all your stockholders a 
very carefully considered document ? 

Mr. Haveruin. Yes. 

Mr. Pierce. Then why did you—— 

Mr. Havertin. Why did I use the word “rebate”? I said I was 
sloppy. It was obviously not a rebate. A “rebate,” if I understand 
the use of the word, sir, is a discount from a fixed price. The face of 
our contract clearly states that we have the right to call up to a maxi- 
mum amount or not more than the maximum set forth by the applica- 
tion of a percentage to the income of the station. Technically, it is 
an improper use of the word “rebate.” That is an easy word to say, 
and therefore I sometimes fall into it. I was not as careful as | 
should have been here. I am not a perfect draftsman, and I apologize 
for the use ofthe word. It is incorrect. 

Mr. Materz. Now, Mr. Haverlin, was a draft of this letter from 
arent by anybody else in BMI before it was sent to the stock- 
olders 

_ Mr. Haverty. It is usually my practice, and I cannot say that this 
1s SO in every case, to review these letters that I send out as president 
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with the annual statements with the vice president and general counsel 
of the firm of Sidney Kaye. I cannot say that he did review this. I 
presume his trained legal eye would have caught the word “rebate.” 
It may be that he did not see this, but I am responsible for the letter. 

Mr. Quiciey. Mr. Haverlin, are you suggesting that when you used 
the word “rebate” you did not mean rebate, just as yesterday when you 
used the word “quota” you didn’t mean quota? 

Mr. Havertin. All I can go back is to the document itself. The 
document under which we operate states that we have the right to call 
up toacertain maximum. Therefore, the use of the word “rebate” is 
technically incorrect. I am not trying to avoid any other implica- 
tions here. I merely used the word “rebate” as an easy way to say 
that which I wanted to say. 

Mr. Prerce. All right. 

Mr. Haverlin, will you explain to the committee at this time what 
you really meant? What is this term “rebate”? What should it be? 

Mr. Haveruin. Sir, so that there will be no mistake, our contracts 
with the licensees state that we shall have the right to call for not 
more than—I don’t have the exact language; but if there is a copy of 
the contract here, we will get the exact language—but that is the 
meaning—not more than the application of a percentage which is 
printed on the contract to the station income from the sale of time— 
not more than. Therefore, when we don’t call for the full amount, 
technically—I have been told—and I believe I looked in the dic- 
tionary—it cannot be a rebate. 

The Cuarrman. You did look at the dictionary recently with refer- 
ence to rebate? 

Mr. Haveruin. Not recently, sir. At an early time when it was 
called to my attention that I should not use the word, that it was not 
a proper word. 

The Cuarrman. Did the board of directors of your company pass 
upon this letter to the stockholders? 

Mr. Havertin. The board of directors, sir, never sees this letter 
before mailing. This is a function of the president, and again per- 
haps, if I may continue—— 

The CHarrMAN. You are the president, aren’t you? 

Mr. Haveruin. Yes, sir. 

The Cuarrman. You are president of BMI? 

Mr. Haveruin. Yes, sir. 

The Cuatrman. Did any officer other than yourself see the letter? 

Mr. Havertin. I have just explained that it is my custom to go over 
the letter only with the vice president and general counsel, Mr. § dney 
M. Kaye. I say that I cannot state that I did this with every letter, 
nor with this specific letter. It is my custom todo so. And if I may 
continue, Mr. Pierce, to make this clear, the reason that these moneys 
are not called for in their maximum, as indicated in that letter, 10 
percent, is due to the fact that we didn’t have sufficient performances 
to require us to have that amount of money. We kept faith with our 
licensees and told them that they need not pay us the 10 percent in 
the period indicated. 

The Cuatrman. Mr. Haverlin, you did not give any of those moneys 
that you got from the airways, theaters, the nightclubs and from other 
forms of public entertainment to any of the songwriters, did you? 
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Mr. Haveruin. There is no provision in our contract with those or. 
ganizations you mention. The amount of money drawn from them 
is rather picayune. It is something in the neighborhood of $350,000 
per annum now. I don’t know what it was then. And, sir, it is not 
called for by any agreement between us and those users. There is no 
such grant to them. 

The Cuatrman. Those are called the performing rights? 

Mr. Haveruin. Performing rights. 

Mr. Pierce. Mr. Haverlin, I still would like to get this absolutely 
correct. 

Mr. Haver.in. I want to make it that way. 

Mr. Pierce. Now suppose your license fee is 1 percent. 

Mr. Haverin. Yes. 

Mr. Pierce. But you find after your operations you do not need to 
get the full 1 percent, that 0.75 percent will do. Do you collect the 
amount of money equivalent to that 0.75 percent’? Is that what you 
do, or do you collect the 1 percent ? 

Mr. Havertin. Well, I can only refer to the method. For example, 
you took just a flat 1 percent. as that plucked out of the air? 

Mr. Pierce. That is just a se aahetiaek fameren 

Mr. Haverty. The way the station calculates its return to us is to 
put upon a form the amount of money to which it will apply the per- 
centage, your hypothetical one, and then when they get an answer, if 
they have been so advised by a letter from us, they would then take off 
a percent, so if they owed us $80, they would take off $8 and send us 
$72. 

Mr. Prerce. I see how is works. 

Mr. Haveruin. My counsel has pointed out that we should not, 
perhaps, leave this hypothetical 1 percent. Our contracts with the 
stations range from OS percent to a maximum of 1.2 percent pro- 
rated according to station revenues. Do you have a copy of our con- 
tract [addressing Mr. Freund | ? 

I am sure that the committee understands that we are entitled to 
collect only up to the maximum stated. I think you understand that. 

Mr. Pierce. Yes; I understand. But you do not have to collect the 
maximum, you can collect less. 

Mr. Haver.in. It is so stated in the contract, sir; yes. 

Mr. Prerce. All right. 

Mr. Freunp. So the committee will be clear, the contract indicates 
to be one of our requirements with respect to performances, the qual- 
ity, and the amount of moneys which will be charged. 

Mr. Prerce. I see. And in the years where you do not have suf- 
ficient performances, stations can pay you less than the maximum! 

Mr. Haveruin. If weso advise them, sir. 

Mr. Pierce. Yes, and that is what you mean by this term that you 
use in quotes, “rebate” ? 

Mr. Haverin. In quotes, “rebate” ; yes, sir. 

_ Mr. Pierce. What term would you like to put on that word “rebate,” 
instead of “rebate”? What wenld you want to call that, or don’t you 
think it can be designated by a single term? 

Mr. Haverty. I wouldn't select a term for it. Am I being pressed 
to come up here in semantics with an exact word for it? There must 
be a way to describe it. Frankly, I don’t know of a single word which 
describes this situation of an unfixed price with a deduction from it. 
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Technically, it is not a rebate, but perhaps the committee can give me 
aword. I don’t know. 

Mr. Maerz. Would you call it a lowered license assessment ! 

Mr. Haveruin. That would serve, but it is not a single word. It is 
rather clumsy, and therefore I think that I usually fall into this trap. 

The CuHarrmMan. Go ahead. 

Mr. Prerce. Now, in determining this amount, this lowered license 
assessment, if we may use that term—— 

Mr. Keatine. Just call it LLA. 

Mr. Freunp. I don’t think it is a lowered license assessment. 

Mr. Pierce. What do you think it is, if I might ask you, Mr. 
Freund ¢ 

Mr. Freunp. As far as I am concerned, we tell the licensees what 
it is, the amount that the contract calls for after we know what our 
operational requirements are, and our operational requirements are 
dependent in good part upon our performances, as well as other oper- 
ational expenses, so that when we finally notify them what the 
amount is, we are telling them what is due us under the contract. I 
don’t think there is any word or any combination of words. We 
notify them what the contract calls for, is the way I will express it. 

Mr. Pierce. We understand that, but just for convenience may we 
use the term “lowered license assessment,” just for purposes of identi- 
fication, so that we can get from me to you in communication ? 

Mr. Freunp. As far as I am concerned, that is all right. 

Mr. Haverwin. It is accepted. 

Mr. Pierce. All right. 

In determining the amount of this lowered license assessment, do 
profits from these other sources, that is, the sources such as theaters, 
nightclubs, constitute part of the money that will be computed in this 
lowered license assessment ? 

Mr. Haveruin. Yes. Of the $350,000—I take that as a round 
figure—that indeed is added into the total income and therefore would 
be taken into consideration at the time of considering that problem. 

Mr. Prerce. All right. 

Now, do licensees other than broadcasters, such as hotels, theaters, 
nightelubs, et cetera, get this lowered license assessment privilege? 

Mr. Haveruin. They do not; no, sir. It might be somebody that 
pays his $5, the minimum for his establishment. Let us say he got 
for the period of 1 month, or one-twelfth of $5, a discount of 10 percent. 
It would be so fractional that possibly the cost of posting on both sides 
would far outweigh the benefits thus accruing. 

Mr. Pierce. So only the broadcasters get the benefit of this? 

Mr. Haverutn. That is the only contract that exists between us and 
users which contains that element. 

Mr. Prerce. Mr. Haverlin, is it not true that as early as 1948 BMI 
took the position that it had saved the broadcasting industry a snb- 
stantial sum of money ¢ 

Mr. Haveruin. Yes, sir. In the booklet which you showed me yes- 
terday, Your Stake in BMI, those figures are set forth on the charts 
which I indicated I had prepared for me. 

Mr. Pierce. On page 5 of that document, I believe you stated that 
up to the end of 1947 the broadcasters had paid both ASCAP and 
BMI more than $28 million less than they would have paid ASCAP 
alone under the old 5-percent contract, had it been allowed to continue ? 
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Mr. Havertin. Yes; it showed the benefits accruing through com- 

tition. 
oor. Prerce. Well, in other words, do you say that due to the opera- 
tions of BMI that broadcasters are able to force ASCAP to accept 
less money for the performance rights of their songs? 

Mr. Havertrn. I didn’t say that. 

Mr. Prerce. Well, what did you say ? 

Mr. Matetz. Would you say that? 

Mr. Haverttn. I would not say that. 

Mr. Prerce. What would you say ? 

Mr. Haverurn. Well, sir, in the light of facts—and some of those 
facts have been adduced here and I gave you some yesterday in regard 
to the percentage of our performances as compared with their per- 
formances—I am not too sure that, following through, logically your 
question, at the time of the renewal of the contracts that we have with 
stations and networks, the reverse might not be true, and we might 
not be forced down and they go up. I cannot accept your suggestion. 

Mr. Maerz. Let me put it this way, Mr. Haverlin: Is it not correct 
that by virtue of the organization of BMI the broadcasters were able 
to negotiate a better deal from the broadcasters’ standpoint than they 
were able to prior to the existence of BMI? 

Mr. Havertuin. Well, the two parties, before our formation, were 
in argument, ASCAP and the broadcasters. Before we existed they 
had their differences. They decided, one side that it would have to 
have certain fees, and the other side decided in the economic area that 
it could not afford those fees. 

As a result, competition was established. Now, are you suggest- 


ing—— 

Mr. Matetrz. I am not suggesting anything, sir. I am just asking 
a question. 

r. Havertin. Well, pose it again. I fail to find this an easy one 
to answer. 

Mr. Maerz. I will put it another way. Did not the formation of 
BMI place the broadcasters in a better bargaining position vis-a-vis 
ASCAP than prior to the formation of BMI? 

Mr. Haverty. Yes, sir. Indeed, first there was then a monopoly. 
Then there was competition. I thought I had answered you, and | 
find that I did. 

Mr. Maerz. The next question is this: Is it not correct that be- 
cause of the formation of BMI, the broadcasters were able to get a 
better deal from ASCAP than they were able to prior to the organi- 
zation of BMI? 

Mr. Haveruin. The percentages, of course, speak for themselves. 

Mr. Matetz. In other words, ASCAP obtained a lesser percentage 
from the broadcasters after the formation of BMT; is that not correct ’ 

Mr. Haveruin. That is historical. 

Mr. Materz. All right. 

Mr. Pierce. Has BMI been successful in getting broadcasters to 
play BMI music? 

Mr. Haverty. I don’t think so. 

Mr. Prerce. Well, I would like to show you page 33 of an affidavit 
that was prepared for the signature of a Mr. Otto Harbach, who was 
once president of ASCAP, and on page 33 of this affidavit there is 
purported to be a survey of the Honor Roll of Hits between the years 
1947-52. 
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I would like to show that to you and ask you whether you dispute 
that survey [handing document to Mr. Haverlin]. 

Mr. Havertin. The reason I am prepared, sir, to answer this is that 
you told me on the telephone that you would inquire on it and there- 
fore I have some material here on this exact point. 

This states that the honor roll of hits, a survey by Billboard maga- 
zine—can you hear me, sir ? 

The Cuatrrman. That is all right. 

Mr. Havertin. Tabulated for the years 1947-62— indicates that 
in 1947 BMI had 63, ASCAP had ; in 1948, BMI had 1, and 
ASCAP had 519; in the year 1949, BMI had 86 and ASCAP had 444: 
in the year 1950 BMT had 94 and ASCAP had 426; in the year 1951, 
BMI had 165, ASCAP had 354, and in the year 1952, BMI had 291 
and ASCAP had 233. 

I would like to indicate to the committee this wording in the Bill- 
board magazine above the honor roll of hits. Billboard states: 

The honor roll of hits comprises the Nation’s top tunes according to record 
and sheet sales, disk jockey, and jukebox performances, as determined by the 
Billboard’s weekly nationwide survey. 

Billboard does not enumerate which of its surveys it includes in its 
compare of the honor roll, or what weight it gives each of the polls 
included. 

They run polls there of sheet-music sales and record sales in popular 
music, country and western music, and in rhythm and blues. There 
are indications there of jukebox popularity in those three categories, 
and others also. 

If the Territorial polls and the British polls are excluded, then the 


broadcasting industry in arriving at this weighted result is represented 
by disk jockeys, 3-to-10 polls, a ratio of 3 to 10. 

Mr. Prerce. Will you answer the question? Do you dispute the 
fact that those are the figures that woe on the honor roll of hits in 


those years? That is all I want to know, sir. I do not want you to 
go on and tell us how they go about making this survey. 

Mr. Havertin. I could not, then, from my memory at this point, 
indicate that these figures are correct. I did not assemble them. 

Mr. Prerce. You do not ee them, either, and'‘could not dispute 
them at this point; could you? 

Mr. Havertin. No. 

The Cuarrman. If they are correct, then the answer to the question 
propounded before is that yon have been successful in getting broad- 
casters to play BMI music? 

Mr. Haverty. I was trying, sir, to answer that specific question, 
because I submit to you that with the ratio of 10 polls which had 
nothing to do with broadcasting on the 1 side, to 3 polls which had 
something to do with radio performances on the other side, to arrive 
at the honor roll of hits in no way proves that we have been successful 
in getting broadcasters to play our tunes. I have evidence to the 
contrary, Mr. Chairman. : 

The Cuarmman. Well, the latter poll which you omer of, which you 
discussed yesterday, was not the type of poll that has been placed in 
the record. This was conducted by Billboard and covers many years. 
It shows a progression indicating an increase in the number of songs 
played by the broadcasters which are controlled by BMI? 

Mr. Haverty. Mr. Chairman, I don’t mean to be persistent on these 
points. I am attempting to be clear. 
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The honor roll of hits, it is suggested by this question, is indicative 
of the fact that we have been successful in getting broadcasting stations 
to piey our tunes. I said I did not think so. 

he honor roll of hits, by its sheer nature, by its tabular form, by 
its own statement, is made up of 10 polls which aren’t connected with 
radio in any way. 

The dilution therefore must be presumed to be in favor of the 10 
versus 3. And now I have conclusive evidence to bear out my conten- 
tion that we have not been successful through a magazine, the Pedt- 
man survey, a standard survey conducted by an independent source, 
and for the period, Mr. Pierce, that you told me you had studied the 
honor roll of hits. You will remember, sir, you said you took 1 week a 
month for 4 months. 

Mr. Pierce. For 6 months. 

Mr. Haver.in. For 6 months; yes. I had a similar study made as 
to the Peatman survey. The Peatman survey has only to do with 
network broadcasting, and 3, I think it is, stations—the networks and 
3 stations only. 

It shows that in Mr. Pierce’s area of 6 months, the Peatman gives 
BMI 20 percent. 

Mr. Pierce. You mean of tunes played? 

Mr. Haverin. Yes, sir. 

Mr. Pierce. That may include old classics, like Stardust and 
St. Louis Woman ? 

Mr. Haver.in. Sir, it does not include the standards, to the best 
of my knowledge. 

Let me read to you: 

The Pedtman radio survey logs read as follows: 

“Network performances on ABC, MBS, NBC, and local New York performances 
and the network’s office in Los Angeles and other west coast stations’— 
and it is this survey of the most played tunes which indicates BMI has 
20 percent. 

Mr. Keatine. That does not include CBS; does it? 

Mr. Haveruin. I read CBS, sir. ABC, NBC, and CBS. 

The Cuarrman. Could you do this again slowly ? 

Mr. Haverin. Gentlemen, you are right. I did not read CBS. 
It does not appear. This is a typographical error on the part of my 
secretary. 

Mr. Keatine. Well, you know that would make a lot of difference; 
would it not? 

Mr. Havertin. Iwill presume it is in there. Maybe my girl made 
an error. 

The Cuarrman. Mr. Haverlin, when was BMI organized ? 

Mr. Haverwin. 1939 it was formed. 

The Cuatrman. 1939. Now if BMI had not been successful in 
having BMI songs primarily played by the broadcasters, over that 
long period of time, how do you justify your existence? Should you 
ae out of existence if you had been unsuccessful ? 

Mr. Haveruin. I did not indicate that we had been “unsuccessful.” 
I merely indicated in answer to a question, did I not think, we had been 
ane in getting them to play our songs. I think, sir—excuse 
me—I think we have been eminently successful. We were created to 
create competition. In my humble opinion we have fulfilled that 
premise, and we are competitors. But I have stated only 20 percent 
worth. These are the facts. 
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Mr. Quietey. They are only the facts on the networks broadcast. 
Now, let’s not kid ourselves here. 

Mr. Havertin. Gentlemen, it is only about the networks that you 
have been questioning me. 

Mr. Quieter. It is only the networks that you have been limiting 
your answers to, and it shows your purpose. 

’ Mr. Havertrn. Well, you have widened the scope, then. 

Mr. Quieter. The scope of this inquiry covers the whole broad 
influence of BMI. Whether you are willing to concede the point or 
not, the influence of BMI extends well beyond the network programs. 
It goes into every disk jockey and every station in this country which 
may or may not be affiliated with the big broadcasting systems, and 
that is the point. I think you are deceiving vouteelt and you are 
trying to deceive the committee when you refer only to network broad- 
casts and talk about 20 percent. That is a very small interest as com- 
pared with the music that is going out over the airways in this country. 
You are not going to sit there and tell me that you get 291 hit tunes 
on the honor roll of hits in 1952, and they are hits on the jukeboxes, 
and they are hits in the record stores, and they are hits in the music 
shops, but you are not having them played over the radio stations. 
You are. 

Mr. Haveruin. I did not say they were not played. It is not we who 
have them played. 

Mr. Quietey. They are being played over BMI affiliates by every 
disk jockey in this country. 

Mr. Havertin. We have no affiliates, sir. We have licensees. I do 
not say that these records indicate they are not played on the stations, 
but the questioning so far has been limited to networks. May I sug- 
gest that we prepare and present to this committee information that 
we may have in our logging area bearing upon the performance by 
the stations of our music. Ree yesterday in regard to Mr. Arnold, 
I told you that I had had a survey made and found in that month 
that his performances on his station were aeeeeneney 17 or 18 
percent of BMI, which is less in that particular station than the 20 
percent that I am now using. You mislead the committee. 

Mr. Quictey. How about the following month on Mr. Arnold’s 
station? He was the program director, you know. 

Mr. Haverttn. Sir, we log on a statistical sample basis, and I only 
have access to and knowledge of such logs as I have, and whatever 
we have you may have. 

Mr. Quieter. If I were program director of WIP and I felt as 
strongly on the subject as he did when he wrote that article, I would 
not care what any other program director of any other station in the 
country would do, but I would certainly carry out that program at 
my station. I would be interested to see what the logs for the following 
month at WIP in Philadelphia showed, and I bet they come pretty 
close to carrying out Mr. Arnold’s program. 

Mr. Havertin. May I then, sir, analyze all of the logs that I may 
have of WIP, both before, during and after this, and submit that 
information to the committee ? 

Mr. Quieter. We would be happy to have it. 

Mr. Haverun. May I go further and ask you if you would like us 
to have all logs or logs of such stations as you may choose analyzed 
and presented to you? What would you like? 
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Mr. Quieter. That is for the chairman to decide. 

The CHamman. We would be very happy if you would confer with 
the staff and you both come to a conclusion. That might advance these 
proceedings. It would be very helpful, and you might do that. 

Mr. Havertin. Thank you, sir. And may I couple with it a sug. 
gestion that if we go to the effort of doing this for you, which we 
will be happy to do for the committee, as I did yesterday, that you 
ask our competitors to do the same with their logs that you may get 
both sides, and thus have done with it. 

The Cuamrman. That is not the situation now. I am not going to 
ask ASCAP to do the same thing. ASCAP is an organization in a 
different category than yours. 

Mr. Frevunp. Mr. Chairman, I think the only purpose of this sug- 
gestion was this, that ASCAP has within its files the basic material 
from which the statistical data may be obtained as to whether or not 
we have a larger percentage of performance than they have. They 
have that in their files. You don’t have to take our word for it. We 
would be delighted to do the job, regardless of whether ASCAP does 
it, but as a check on us and to see whether or not our count is correct, 
if you so desire, you have the statistical basis for checking on us by 
going to ASCAP and asking ASCAP to furnish the data, and I may 
say, if I may finish, that Mr. Adams was here yesterday. He was presi- 
dent of ASCAP for 3 years. The Harbach affidavit was submitted to 
the Department of Justice. If they had any statistical data, any at 
all, to support their assertions, they would have presented them. 

Mr. Keatrna. I see counsel’s point. Mr. Chairman, ASCAP did 
testify here that BMI had a great many more programs than they 
did on the air. Now, we have got evidence to the contrary. If ASCAP 
me statistical data to support their position, I think they should pro- 
duce it. 

The Cuarrman. I think the suggestion is a sound one. Is Mr. Fink- 
elstein of ASCAP present ? 

Mr. FINKELSTEIN. Yes, sir. 

The CHarrman. You heard this colloquy, Mr. Finkelstein. Would 
you be willing to cooperate with this committee to the extent that we 
might know the statistical data as to the relative number of offerings 
ASCAP has in connection with the offerings that BMI has? 

Mr. Finxetstein. Mr. Chairman, we will make available for the 
committee anything the committee desires. 

The Cuarrman. All right. 

Mr. Keatine. This is again, I say, a curious proceeding. I never 
encountered anything exactly like it. Each side claims that the other 
side does more business. Then if that is so, I should think that both 
organizations ought to be displaced, maybe. 

Mr. Haverty. You will make that as a recommendation, sir? 

Mr. Keatina. No, but I never heard of sucha thing. I never encoun- 
tered this exact situation before, where everybody was claiming the 
other fellow did more business than he did. 

The Cuatrman. The Chair wishes to announce at this point that my 
colleague, Mr. Keating, and myself, are compelled to be at another 

courthouse, and we will be gone for about 25 minutes. Mr. Rodino 
will preside. 

Mr. Freunp. Mr. Chairman, may I just state for your information 
that the Harbach affidavit was submitted to the Department of Jus- 
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tice. It was answered in great detail by us to the Department of 
Justice in 1952, and I presume they had all the facts, and no action was 
taken. 

Mr. Pierce. To go a little further, Counsel, that matter involved 
program licensing, and when the idea of program licensing was 
dropped from that conflict, ASCAP dropped its suit. 

Mr. Freunp. I don’t think that is right, Mr. Pierce. 

Mr. Pierce. We will get the facts when we question Mr. Finkelstein. 

Mr. Roptno (presiding). Counsel will proceed. 

Mr. Prerce. All right. 

Now, Mr. Haverlin, I should like to show you an advertisement that 
appeared in Billboard, December 20, 1952, on pages 24 and 25. This 
advertisement was a BMI advertisement. It says: 


For the third straight year BMI licensed songs voted No. 1 in all categories. 
Then it has on the other side, on page 25: 


BMI 1952—81.8 percent of the total votes registered by operators in the 1952 
Cash Box popularity poll, 81.8 percent were cast in favor of BMI-licensed songs. 


Then it goes down the various categories of music. 


Best pop—16 out of 24—68.2 percent of total votes. 

Best western—7 out of 9—83.3 percent of total votes. 

Best folk—16 out of 18—92.5 percent of total votes. 

Best rhythm and blues—23 out of 28—87.2 percent of total votes. 

I should like to show you this advertisement and ask you if you can 
identify it (handing document to Mr. Haverlin). ‘ 

Mr. Haveruin. Yes, sir. This is our ad and one thing that you did 
not read to me, sir, that would have helped me identify it as you read it, 
these are the total votes registered by operators in the 1952 Cash Box 


pepo poll, and the operators are jukebox re 
Mr. Prer 


ce. That is all right. I thought I read that part. 

Mr. Havertrn. I am sorry, sir. I didn’t get it if you did. 

Mr. Prerce. I believe I read that. 

Mr. Havertrn. If you did, sir, I didn’t get it. I am sorry. 

Mr. Prerce. Now do you mean to tell the committee that with such 
popularity of your music even in the jukebox polls that they are not 
being played on the air? 

Mr. Haverurn. Mr. Pierce, I did not make that statement. The ques- 
tion before was whether or not—I think the question which you asked 
was whether I though that we had been “successful in getting broad- 
casters to play our music.” I have to say in honesty I don’t think so. 
Now, these polls that you call my attention to are not broadcasting 
polls. Now if you had asked me, if I thought our music had been 
successful in fretting on jukeboxes—what have we got to do with the 
a our music was successful on jukeboxes, I would have 
said “Yes. 

aa oe Well, what is successful on jukeboxes is not played on 
the air 

Mr. Havertin. I didn’t say that. 

Mr. Prerce. Isn’t music that is successful on jukeboxes also played 
over the air? 

Mr. Havertin. Sir, it is indeed played on the air, but the question 
was whether or not we had been successful in getting it played on 
the air, and that is the word that I have been trying to answer around. 
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Mr. Prerce. I see. Well, I would like to put this in the record, 
Mr. Chairman. 

Mr. Roptno. It will be admitted. 

(The document referred to is as follows :) 


sig Ri 
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ord, 





Mr. Haveruin. I tried also, sir, Mr. Quigley, to give the percentages 
which bore out my reason for having stated frankly that I did not 
think we had been successful in getting our music played by broad- 
casters. I am not trying to be evasive. 
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Mr. Quie.ey. Was that survey the Peatman Survey? 

Mr. Haveruin. No, sir. 

Mr. Quic.ey. The one you referred to when we had our colloquy! 

Mr. Havertin. Yes, that is the Peatman Survey. 

Mr. Quieter. Does that show anything more than the percentage 
of ASCAP and BMI tunes played on the networks? 

Mr. Haverty. Yes, it does show more. It shows the titles of these 
songs—I think there are 50—I don’t have one before me. 

r. Quie.ey. In what period was that? 
Mr. Haver.in. It is run weekly. 
Mr. Quieter. The one you were referring to, when you had 20 and 


Mr. Haveruin. I took 6 weeks during a 6-month period. Mr. Pierce 
took 1 week in each of 6 months. 

Mr. Quictey. When was that? 

Mr. Haveruin. Justa moment. I wrote it down. March to August 
of 1956, and all I did was take the poll, the Peatman poll, for the same 
period that he did; realizing the dilution on the one and the nondilu- 
tion on the other, I put them together to convey the truth to the com- 
mittee as to radio performances. 

Mr. Quietry. Let me ask you this: Of that 20 percent of BMI 
tunes, how many of them were new songs? 

Mr. Havertin. I couldn’t say that. 

Mr. Quieter. And of the 80 percent of ASCAP tunes, how many 
of them were old ASCAP tunes? 

Mr. Haverty. Sir, in this same magazine there is a separate poll 
to which I have not adverted, which is the poll by Peatman of the 
great standards, of the old ones, the old songs. Now in that I believe 
we sometimes had one a year. 

Mr. Quie.try. But you have not answered my question, not about 
the old ones, but about the new ones. In other words, you do not have 
any statistics which would show that maybe out of that 80 percent of 
ASCAP tunes that were played in that particular 6-month period, 
that maybe 75 percent of them were old established ASCAP tuneé 
and only 25 percent of them were the new ones? 

Mr. Haverurn. No, sir. Quite the contrary. 

Mr. Quie.tey. Written in the last 6 months? 

Mr. Haveruin. I am sorry that we have to struggle here for a docu- 
ment that we can buy for 25 cents. There is a separate poll that is 
set up for what we call standards. 

Mr. Quietey. You do not have to get a separate poll, if you say 
that that survey shows the name of the tune. 

Mr. Haveruin. They are, in my opinion, all new, both ASCAP and 
BMI—relatively new. Of course, some revivals may come up, but 
in essence it is the new crop of both catalogs, that is showed there in 
the Peatman poll, independently arrived at. 

Mr. Quictey. I would be interested if you would make that partici- 
lar survey available to the committee for study, and I am going to be 
awfully surprised if I do not recognize some tunes that I danced to as 
a high-school kid. 

Mr. Haverty. Mr. Quigley, I will secure tear sheets from these 
magazines or cause photostats to be made if this is your desire, for 
any period you want. Do you want a year? 

(The information referred to is at pp. 4944, 4945, and 4952.) 
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Mr. Quieter. No; I would just be interested in a study which 
vould make available to the committee this same period. I am inter- 
ested to see how the 20 and the 80 break down as to new tunes and 
old tunes. 

Mr. Havertrn. It will bedone. Now, may I say that in 1952 —- 
if General Keating were here he would again be puzzled by conflicting 
caims—ASCAP put out an ad which I have before me which says: 


What makes a song hit? 


I will not take the time to read it all, but I do want to say that no- 
body knows the answer. Popularity cannot be predicted. The man 
who could guess right even 25 percent of the time could command any 
reward he asked from the industry. 

To quote part of the ad: 

But, Mr. Showman, you do not have to pick such songs in advance, and partial 
surveys show that ASCAP composers and authors wrote 9 out of 10 of the top 
tunes over the past 10 years. 

This is in an ASCAP ad of 1952. 

Mr. Quietey. How about over the last 10 months? 

Mr. Havertin. I don’t have their advertisements on the last 10 
months. This is 1952, and you gave me the year 1952. 

Mr. QuieLEy. What happened from 1942 to 1952, and what has 
happened, say, from 1952 to 1956 might not necessarily be the same? 

Mr. Haveriin. I don’t say that it has. 

Mr. Roptno. When you say top tunes do you mean top tunes in 
sales, hits ? 

Mr. Havertrn. Top tunes, Mr. Rodino—— 

Mr. Roptno. In sales, or do you mean top tunes in quality? 

Mr. Haverty. I don’t know what they mean; I did not write that 
ad. When we use the term “top tunes,” we have a very simple mean- 
ing to it: Those tunes which have achieved the top position on these 
independent polls of jukebox and record sales and sheet sales, arrived 
at by other people, and we accept their listings and call them top 
tunes. 

Mr. Quietey. Mr. Haverlin, I will just make this one observation 
and then I will be ary I do not know what makes a hit tune any 
more than you do, but I know the first essential, the sine qua non, 
without which there is nothing—it has got to be heard. 

Mr. Roprno. And if you do not hear it, you do not miss it. 
| Applause. ] 

Mr. Haverurn. Mr. Chairman, this now I must ask: The courtesy 
of being shown the photostat of the document from which I think Mr. 
Adams quoted yesterday, and which Mr. Hammerstein quoted yester- 
(day, and which the chairman read into the record, because that state- 
ment just given is taken out of context. 

Mr. Roptno. Counsel, I believe there is such a document. Before 
we get to that, and I am sure that we will extend you every courtesy, 
may I ask you just this one question which may not have total sig- 
nificance here: Is the Hit Parade a pretty good gage of top hits? 

Mr. Havertin. Yes, sir. 

Mr. Ropino. What would you say as to the top hits that are now 
being played and accepted by the public? How many of those are 
BMI and how many of those are ASCAP? 
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Mr. Haver.in. Referring to the Hit Parade, as we did yesterday, 
I think I was asked about it. Last Saturday night I sat in my home 
and watched it. Of the 7 top tunes of the week, which, if my memory 
serves me, are selected in accordance with nationwide polls of juke- 
box, record, and sheet sales—and I forget the fourth; I don’t know 
that radio performances play a part; I am not sure—we had 3, ASCAP 
had 4, and, as usual, that fine rogram put out what is called the 
Lucky Strike Extras. To my fimtted memory, both of them were 
ASCAP, which gave them 6 out of 9. 

Mr. Quieter. Mr. Haverlin, that is a ey pica example of what 
annoys me about your testimony. The Lucky Strike Extras have 
nothing to do with the issues before this committee. [ Applause. ] 

Mr. ousenie. Now you come up with six. The figures for last week 
were 4 and 3. 

Mr. Roptno. There will be no demonstration from the audience, no 
manifestation one way or the other. 

Mr. Quieter. The figures, one way or the other, were 4 and 3. Let 
us call a spade a spade. 

ve Haveriin. Mr. Chairman, I will amend my testimony to 3 
and 4. 

Mr. Prerce. Were the 3 and 4, 3 BMI and 4 ASCAP? 

Mr. Havertin. Three BMI and four ASCAP. 

Mr. Prerce. That is pretty close to 50-50; is it not? 

Mr. Havertrn. You can divide or multiply, sir. 

Mr. Materz. Of those four ASCAP tunes, how many are new songs 
and how many are old songs? 

Mr. Haveriin. On the iit Parade, sir? 

Mr. Maerz. Yes. 

Mr. Havertin. To the best of my knowledge, and again I do not 
have total information on whether they are new or old, it is my belief 
that theirs were new, the four, and ours were new. 

Mr. Materz. Each of the ASCAP 4 were new and each of BMI’s 
3 is new? 

Mr. Haverty. Yes, sir; and each of theirs is new, four. 

Mr. Qutatey. I did not hear the Hit Parade last week, but I am 
willing to make a bet, sight unseen, that at least one of them was 
an oldie that has been recently revived. I think the composer might 
be in the room here, somewhere. 

Mr. Roprno. I do not know if there is any law against gambling. 
[ Laughter. ] 

Mr. Haverurin. Mr. Quigley, I want you to understand that I am 
not testifying as to the date of the copyright of the individual songs 
on that program. To me they were new songs. 

Mr. Prerce. Mr. Haverlin, I would like to ask you a few questions 
about the September 15, 1956, edition of the Billboard, page 30, the 
so-called honor roll of hits. 

Now, I have gone through these top 30 songs and from my calcu- 
lations here I find out that 14 of the i? 30 are BMI, on 1 there 
is no indication whether it belongs to BMI or ASCAP, so I imagine 
it is some other organization’s, and 15 belong to ASCAP. 

From my rough calculation, I would say that it is about a 50-50 
split in these top 30 tunes, but in the top 10 there appear to be about 
1, 2, 3, 4, 5 ASCAP, 4 BMI, and 1 that is by some other organization. 
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Mr. Marerz. Does that coincide with your recollection, sir, of the 
honor roll of hits? 

Mr. Havertrn. My approximate recollection, sir. 

Mr. Materz. All right. 

Mr. Prerce. Now, I notice that the No. 1 song on the honor roll of 
hits is My Prayer. That is an old song, is it not? It is a revival of 
an old tune? 

Mr. Havertin. Sir, I tried to say before that I do not have specific 
memory of the copyrights of the tunes there. I will allow any fact 
that appears to be a fact; I don’t know. 

Mr. Mauerz. You do not know, as president of BMI, whether My 
Prayer is a new song or a revival of an old song? 

Mr. Havertin. I am ashamed, sir, to admit my profound i ignorance. 
I cannot answer whether it is a new one ora revival. This is not one 
of our songs, and it just to me is a beautiful song. It may be an old 
song. Maybe I danced to it as a boy. 

The Cuarrman. Did you say that it is not your song; it is not one 
of BMI’s? 

Mr. Haverty. It is not a BMI song, and I regret, sir, that I just 
do not know. 

Mr. Prerce. Well, ww the No. 3 song—I am going through the 
ASCAP songs—the No. 3 song here is another ASCAP song. It is 
Que Sera, Sera, Whatever Will Be, Will Be. Now, that was a song 

taken from a movie; is that not right ? 

Mr. Havertin. I happen to have seen Miss Day in the movie, and 
thought it was a lovely song. I would say that is definitely a 
new song. 

Mr. Prercr. The next one was the No. 6 ASCAP song, Allegheny 
Moon. That is a new ASCAP song, but I notice it is recorded on 
Mercury. Would you say that that is a new song? 

Mr. Haverurn. I had not heard it until recently. It may or may not 
be a new song. 

Mr. Freunp. Mr. Pierce, would you indicate what Miss Day sang 
was on Columbia? 

Mr. Prerce. Yes, it was. 

And the No. 7 song is Tonight You Belong to Me. That is a song 
by Billy Rose and Lee David. That is an old: song, is it not, a revival ? 7 

Mr. Havertin. Although You Belong to Somebody Else, Tonight 
You Belong to Me. I remember it. 

Mr. QuicreY. I won my bet. That is the one I was counting on. 

Mr. Havertin. It was not on the Hit Parade. 

Mr. Prerce. But I am sure My Prayer was on the Hit Parade. 

Mr. Haverty. It was, and beautifully sung by Miss MacKenzie. 

Mr. Prerce. Now, the No. 8 song was A Song For a Summer Night. 
If you recall the testimony of Mr. Lawrence » yesterday, he told ‘the 
story about A Song For a Summer Night and how it was being pushed 
by the Columbia Broadcasting System and through its publishing 
company, April Music. They published that, did they not? 

Mr. Havertin. I must admit that due to the acoustics and my 
seat across the room, I was not able to follow each and every word 
of that rather extended discussion, and therefore, sir, I could not 
comment on it, except that I heard just the highlights, April Music, 
so forth and so forth. 
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Mr. Prerce. In these top 10, 5 belong to ASCAP, 4 to BMI, and 1 
to some other licensing organization, and of the top 5 that belong to 
ASCAP, 2 of those are revivals. Actually, they are old songs; they 
are not new. 

Mr. Freunp. That revival may be just as good as a new song; it 
depends. We have testimony in our case where a song was written 
10 years ago and had no success at that time; then, all of a sudden, it 
caught on. 

Mr. Pierce. But there were reasons for it. Are you referring to 
the songs in Pal Joey? 

Mr. Freunp. No, Mr. Pierce; there are 18,000 pages of testimony 
and in that testimony are innumerable instances of songs which never 
caught on, and then by sheer chance caught on, and bear out very 
well the statement that ASCAP ad makes, that nobody can tell how a 
hit is made. 

Mr. Pierce. Do you mean to say that My Prayer never caught on 
before today ? 

Mr. Freunp. Mr. Pierce, I am no expert. You will get experts to 
testify and they will tell you when, if ever, it was a hit on the Billboard 
Honor Roll of Hits. I do not know whether it ever was. 

Mr. Pierce. I will offer this document in evidence. 

Mr. Marerz. May I say, Mr. Chairman, that this line of question- 
ing is in the context of complaints by several of the witnesses yesterday 
that ASCAP is having a great deal of difficulty in having its new 
songs plugged by the broadcasters. I just mention that to indicate 
the frame of reference for these questions, 

Mr. Roptno. That document may be received. 

(The Billboard magazine, Honor Roll of Hits, is herewith inserted.) 

Mr. Freunp. Mr. Maletz, since I have gathered some statistics, if 
there is a conspiracy you could not have fluctuations on that Bill- 
board Honor Roll of Hits, and there have been periods of time since 
1950 in which we did not have a single one on that Billboard Honor 
Roll of Hits. The answer to whether something appears on the Bill- 
board Honor Roll of Hits is answered by ASCAP—nobody knows 
how a hit is made. 

I will get another statistic in the record because I know I was there 
when I heard the testimony. In fact, I adduced it. 

Mr. Lawrence said that he was a very successful writer before 1941, 
and indicated that he had had not so much success since BMI was 
formed. In that lawsuit we brought out that his income from ASCAP 
in 1941 was approximately $2,000 and that his income from ASCAP 
in 1955 was $34,000, 17 times as much, whereas ASCAP’s income in 
the same period went from approximately $4 million to $18 million, 
an increase of 414 times. 

Mr. Matetz. What do you deduce from that, Mr. Freund? 

Mr. Freunp. That there is no conspiracy ; that these men have great 
popularity; that they are making tremendous sums of money; and 
that we are really a pygmy in this industry. 

Mr. Maerz. is it not possible that Mr. Lawrence’s income increased 


appreciably based on songs which he had written in 1941 and 1942, 
and that as there were performances of these songs, his income would 
naturally increase ? 
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30 The Billboard’s Music Popularit 


Charts . . . POP_SONGS 


SEPTEMBER 15, 1956 


HONOR ROLL OF HITS 


TRADE MARK REG, 


THE NA TIONS TOP TUNES For survey week ending September 5 


My Prayer 
By Boulanger & Kennedy—Published by Skidmore (ASCAP) 


BEST SELLING RECORD: Platters, Mercury 70893. 
RECORD AVAILABLE: Ink Spots, Dec 29991. 


Don’t Be Cruel 


By Otis Blackwell—Published by Elvis Presiey & Shalimar (BMI) 
BEST SELLING RECORD: E. Presicy, Vic 20-6604, 


Whatever Will Be Will Be 


(Que Sera Sera) 


By Livingston, Evans—Published by Artists Music (ASCAP) 
BEST SELLING RECORD: Doris Day, Col 40704. 
RECORD AVAILABLE: E. Howard, Mercury 70*8!, 


Canadian Sunset 


By Eddie Heywood’& Norman Gimbel—Published by Meridian «BM)}) 
BEST SELLING RECORD: H. Winterhalter-E. Heywood, Vic 20-6537. 
RECORD AVAILABLE: A. Willitms, Cadence 1296, 


Hound Dog 
By J. Leiber and M. Stoller—-Published by Elvis Presiey Music & Linm Music + BMD) 
BEST SELLING RECORD: E. Presiey, Vic 20-6604, 


RECORDS AVAILABLE: F. Bel!-Bellbovs, Mercury 70919; W. M. Thernion, Peacock 
1612, 


Allegheny Moon 


By Hoffman-Manning—Pubdlished by Oxford (ASCAP) 
BEST SELLING RECORD: P. Page, Mercdry 70878. 


RECORDS AVAILABLE: G. Martin Five, Dec 30022; B. Regis, Vic 20-4551; L. 
Wek-Lennon Sisters, Coral 61679. 


Tonight You Belong to Me li A 


By Billy Rose & Lee David—Published by Mills (ASCAP) 
BEST SELLING RECORD: Patience & Prudence, Liberty 55022 


RECORDS AVAILABLE: K. Chandler-J. Wakely, Dec 30040; Lennon Sisiers-L, Welk, 
6170; Toneites, Modern 997. 


Song for a Summer Night 10 66 


By R.* Allen—Published by April (ASCAP) 
BEST SELLING RECORD: M. Miller, Coli 40730, 


Wayward Wind 


By Stan Lebousk-Herb Newman—Published by Warman (BMI) 
BEST SELLING RECORD: G. Grant, Era 1013. 
RECORDS AVAILABLE: T. Ritter, Cap 3430; J. Valentine, M-G-M 12267, 


Flying Saucer 


By Buchanan & Godman—Published by Luniverse 
BEST SELLING RECORD: Buchanan & Goodman, Luniverse 101, 


— Second Ten 


By Eddie Heywood—Published bv Regent (BM)) 
RFST SELLING RECORD: BE. He: wood. Mercury 70934. 


Jl. Seft Summer Breeze 3 6 


16. Sweet Old-Fashiened Girl 


By Beb Merrili—Published by Valor (ASCAP) 
BEST SFLLING RECORD: T. Rrewer, Corel 6leM, 





By Eddie Heywood—Published by Regent (BM}) 
BEST SELLING RECORD: E. He: wood. Mercury 70934. 
RECORD AVAILABLE: Diamonds, Mercury 70934, 





12. I Almost Lost My Mind 8 15 
By Hunter—Pvblished by Hill & Range (BMI) 
BEST SELLING RECORD: P. Boone, Dot 15472, 
RECORD AVAILABLE; I. J. Hunter, M-G-M 10578. 

13. Henky Tonk 22 3 


By Doggett, Sheperd, Scott & Builer-—Published by Bilave (BM)) 
BEST SELLING RECORD: B Dogecit. King 4950, 


Fool is 5 
By Naomi Ford—Published by Debra Music (BMJ) 
BEST SELLING RECORD: § Clark, Dot 15481, 
RECORD AVAILABLE: Gallahads, Jubilee 5252, 


15. I Want You, I Need You, I Love Yeu 12 15 


By Maurice Mysels & tra Kosloff—Published by Elvis Presley Music (BM) 
BEST SELLING RECORD: E. Presley, Vie 20-6540. 


14. 





21. It Only Hurts for a Little While 19 16 


By Mack David & Red Spielman—Published by Advanced Music (ASCAP) 
RECORD AVAITABLE: Ames Brothers, Vic 20-6181, 


22. After the Lights Go Dewn Low 29 3 


By Allen White & LeRay Lovett—Published by Harvard (BMI) 
RECORD AVAILABLE: A. Hibbler, Dec 29982. 


23. Happiness Street 29 3 


By Wolson & White—Published by Planetary (ASCAP) 
RECORDS AVAILABLE: T. Bennett, Col 40726; G. Gibbs, Mercury 70920. 


When the White Lilacs Bloom Again 


By Doele-Potter—Published by Harms, Inc. (ASCAP) 
RECORDS AVAILABLE: L. Holmes, M-G-M 12317; B. Vaughn, Dot 15491; L. Welk, 
Cora’ 61701; F. ZaBach, Mercury 70936; H. Zacharains, Dec 30039, 


£3. 


25. Mere 18 13 


Ry Tom Gladet & Alex Alsione—Published by Shapiro-Bernsiein (ASCAP) 
RECORD AVAILABLE: P. Como, Vic 20-6554. 


WARNINGThe title “HONOR ROLL OF HITS” is 2 registered trade-mark and the listings of the 
hits has been copyrighied by The Billboard. Use of either may not be made without The Billboard's 
consent. Requests for such consent should be submitted im writing to the publishers of The Billboard 
at The Billboard, 1564 Broadway, New York 36, N. Y. 
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By Beb Merrili—Published by Vulor (ASCAP) 


BEST SELLING RECORD; T. Rrewer, Corse! 6165, 


16. You Den’t Know Me 


By C. Walker & E. Arnold—Published by Flill & Range (BMI) 


BEST SELLING 


RECORDS AVAILABLE: E. Arnold, Vic 20-6402; C. McRae, Dec 29949, 


RECORD: J 


18. Be-Bop-a-Lula 


By Sheriff Tex Davis-Gene Vincent—Published by 1 owery Enterprises (BMI) 


19. On the Street Where You Live 


By Lerner & P. Lowe—Published by Chappell (ASCAP) 
BEST SELLING RECORD: V. Damone, Col 40654. 


Ten 


BEST SELLING RECORD: G. Vincent, Cap 3450, 


Vate, Col 40710. 


RECORDS AVAILABLE: A. Fielder, Vic 20-6569; E. Fisher, Vic 26-6529; I 
Coral 61644; F. Wayne, Epic 9153. 


BEST SELLING 


RECORD: V. 


RECORDS AVAILABLE: M. 


In the Middle of the House 


By Bob Hilliard—Published by Shapiro-Bernstein (ASCAP) 
Monroe, Vic 20-6619. 
Berle, Coral 61691; 


Mernury 


72. 


21 38 
17 2 
14 19 
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26. Rip It Up 


27. 


27. 


27. 


By Blackwell & Marascalco—Published by Venice (BMI) 


RECORDS AVAILABLE: Little Richard, Speciality 579; B. Haley, Dec 30028. 


That's All There Is to That 


By Clyde Otis & Kelly Owens—Published by Meridian (BMI) 
RECORD AVAILABLE: Nat (King) Cole, Cap 3456. 


Walk Hand in Hand 


Ry. J. Coweli—Published by Republic (BMI) 
RECORDS AVAILABLE: I. Martin, Vic 20-6493; D. Vaughn, Kapp 143; A. Willieme, 


Cadence 1248. 


T. Bennett, Col 40726. 


RECORD AVAILABLE: J. Ray, Col 40729, 


ermined 










From the Candy Stere on the Corner 


By Bob Ililliard—Published by Shapiro-Bernstcin (ASCAP) 
RECORD AVAILABLF: 


Just Walking in the Rain 


By Bragg & Riley—Published by Golden West Melodies (BMI) 


The Honor Roll of Hits comprises the nation’s top tunes according 
to record and sheet sales, disk joc 


key and juke box performances 
s $s >. 
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Mr. Freunp. Mr. Maletz, do you want me to give you the dates of 
some of his writings? A great many of them were after the BMI 
existence. 

As a matter of fact, he had a great hit last year. 

Mr. Materz. Frankly, I do not want to engage in argument. As I 
understood Mr. Lawrence—— 

Mr. Frevunp. I could tell you the dates of a great many of his songs. 
He has had a great many successes since 1941. 

Mr. Maerz. As I understood Mr. Lawrence’s testimony—and of 
course his testimony will speak for itself—he indicated that he was 
having a great deal of difficulty in having some of his new song 
compositions Fares on the airwaves or recorded by the major com- 

anies controlled by the networks, such as RCA-Victor Records and 
Columbia Records. 

Mr. Frevunp. I would say—— 

Mr. Maerz. Is that your understanding of his testimony ? 

Mr. Freunp. That is what he testified here, and that is not my 
understanding of the facts. 

Mr. Materz. I see, 

Mr. Freunp. I will be glad to furnish you with a transcript of his 
testimony in the case, if you wish it. 

Mr. Havertin. Mr. Chairman, may I now, because you have men- 
tioned “what you don’t hear you can’t like,” put it back into its con- 
text? This booklet was printed in 1940, in the ABC of BMI. I read: 
Remember the broadcasters’ revolt against the music monopoly does not carry 
the industry into entirely uncharted territory. 

Mr. Harkins. Excuse me. What page are you reading from ? 

Mr. Haveruin. Page 15. 

Mr. Roprno. What is the title of that? 

Mr. Havertin. ABC of BMI. This is a rather elaborate brochure 
issued in 1940, shortly after the inauguration of the company 17 years 
ago. To continue: 

1. The industry remembers the instance of those publishers who withdrew 
their music in 1936. 

And if I may here interpolate, and I am not quoting now, the refer- 
ence is to the withdrawal of the so-called Warner Bros. catalog, a giant 
combine of publishing houses owned by the great Warner Bros. motion- 
picture company, and I now return to quote: 

This experience showed broadcasters that they could make the air a free 
medium in the field of music. It proved that the public selects its favorites from 
the music which it hears and does not miss what it does not hear. 

And this was in reference to a situation that developed between 
ASCAP and one of its member groups which withdrew. 

Mr. Roptno. In effect that speaks for itself. It does not in any way 
gainsay what—— 

Mr. Haveruin. It is axiomatic and I in no way wish to withdraw it 
or apologize. I wish it to stand in its full context. 

r. Roprno. The statement that the committee alluded to was attrib- 
uted to Mr. Arnold, the program director of WIP, and in effect he 
did state, according to the testimony, that people cannot like a song 
if they do not hear it, or, in other words, you do not miss what you do 
not hear, and it is axiomatic. 

Mr. Havertin. It is pretty axiomatic. 
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Mr. Roptno. Naturally, if they do not get a song broadcast often 
enough and frequently enough, why, naturally you just do not get toa 
sufficient number of people. 

Mr. Haveruin. That 1s right. 

Mr. Quictey. And the more people that hear it, the more people 
that might like the song. 

Mr. Havertin. They would have to decide whether they are going to 
enjoy it or not. 

Mr. Quictry. Yes. 

Mr. Haveriin. I want to say that I am sure if this committee has 
the time it can call before it members of the writer group and com- 
poser group of BMI, who would give you the same sorry tale, that the 
have been unable to get recordings and have been unable to be heat. 
This is a human thing. Only somany Mickey Mantles can play center 
field. Only so many of the great songs can achieve the top. 

Mr. Roptno. Well, that is true. However, there may be a lot of great 
songs which, if they are not played on the air, they just do not become 
song hits. 

Mr. Haverty. True on both sides. Without reference now to 
whether somebody may try to keep them off, if that were done that 
would be wrong. It is my contention that that cannot be proved by 
the facts. 

Mr. Roprno. That is what the committee is attempting to find out. 

Mr. Freunp. Based on the arguments in that form, may I, just 
for your information, call your attention to one thing that I have 
personal knowledge of, and I don’t know that Mr. Haverlin does or 
not. In an entirely different lawsuit, in a different context, it was 
my pleasure and privilege to have examined before trial Mr. Oscar 
Hammerstein, dealing with some other matter. In the course of that 
examination he told me that there was a period of 10 years in the late 
1920's, after the late 1920’s, a period where he had tremendous suc- 
cesses, where he couldn’t buy or steal a hit long before the existence 
of BMI, and, as a matter of fact, after the existence of BMI, he had 
a tremendous success. I say this has no connection whatever. There 
is a happenstance that sometimes you have hits and sometimes you 
don’t have hits, and in this case, sir, that is a period of 10 years that 
he did not have the good fortune to have them, and after that he had 
those tremendous successes with Richard Rodgers. 

Mr. Maerz. Would you gainsay the fact, “Mr. Freund, that plug- 
ging a song, concentrating on a song, will help make that song a hit ? 

Mr. Freunp. My understanding of everything I have heard in this 
case and everything I know about the industry comes from this case, 
and that has been true since the songwriting industry began. 

Mr. Haverty. And now to answer a long-delayed question which T 
fear has been dropped because I went into the ABC of BMI. If I 
may, I would like to give a brief statistic here which I think will 
round out and support the matter of fluctuation and happenstance. 
I have here just selected at random what may prove my point. Let 
me withdraw “random.” I looked for them—historical BMI laws on 
the Honor Roll of Hits. This one is from the June issue of 1950. 
We had none on the Honor Roll of Hits, and therefore no percentage. 
Despite this, on the other charts, jukebox, record sales, sheet sales, we 
had a totality of 31.9 percent. 
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On the 11th of November of 1950 we had 1 on the Honor Roll of 
Hits for 10 percent of the Honor Roll, and in that same week a totality 
of percentage in the other charts of 26 percent. 

On the 21st of October of 1950—this is switched around; it should 
have come first—we had 2 on the Honor Roll of Hits for 20 percent, 
and in that same week the totality of percentages, in the other 10 polls 
not related to broadcasting, was 21.9. 

There are two more. On the 13th of March of 1954 we had 3 on the 
Honor Roll of Hits for 15 percent, because by that time they had 
gone up to more on the Honor Roll of Hits, 20 more than the original 
10, and in that week the totality of percentages averaged out in all 
other polls of 41.9 percent. 

And the last is last year, on the 10th of September. We had 9 on 
the Honor Roll out of 30, for 30 percent, and 59.7 percent in all the 
other polls. This, I submit to you, proves a complete unpredictability, 
utter lack of relationship, which Apacs out the ASCAP advertise- 
ment—“Nobody knows what makes a hit.” 

Mr. Maerz. Mr. Chairman. 

Mr. Roptno. Mr. Maletz. 

Mr. Maerz. In the interest of saving time, I would like to ask you 
these questions as quickly as possible: 

I think you have already testified that you are familiar with the 
Billboard so-called Honor Roll of Hits? 

Mr. Haverty. Iam. 

Mr. Marerz. Is it not a fact that in 1947 BMT had approximately 
12.5 percent of the top hits of the Nation, according to the Billboard 
survey ? 

Mr. Haveruin. If you have evidence, sir, to aid you, I will accept 
it. I have no independent memory. Do you have facts, sir? 

Mr. Maerz. You have no recollection? 

Mr. Haverty. I have no present recollection of it. 

Mr. Matervz. Is it or is it not a fact that in 1952, according to the 
Billboard Honor Roll of Hits, BMI had more than 50 percent of the 
top hit tunes of the Nation? 

Mr. Haverrrn. In 1952? 

Mr. Maerz. 1952. 

Mr. Haver.in. If my memory serves, that was a high point for us, 
— it is indeed possible. I do not have an independent recollection 
about it. 

Mr. Maerz. Let me go on. Is it or is it not a fact that from 1952 
to the present time BMI has continued to have 50 percent or more of 
the top tunes of the country, according to the Billboard Honor Roll 
of Hits? 

Mr. Havertin. To the best of my knowledge, sir, that is not true. 
May I in service to the committee and to save your time indicate that 
as a matter of personal curiosity I have had a statistician maintain a 
5-year digest of the Honor Roll of Hits and the other polls in Bill- 
board. I will cause the complete digest that has been made of it to be 
copied for your committee. This is as to the Honor Roll only, your 
question sir? 

Mr. Maerz. I was referring to the Billboard Honor Rolls of Hits. 

Mr. Haverty. For the years? 

Mr. Materz. I was going back to 1947. 

Mr. Havertry. I do not have them here. I do not think I do. 
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Mr. Maretz. Would you supplement that material for the record? 
Mr. Haverury. I will. Giving you my opinion without definite 
recollection, I think that your statement is wrong, that is that we 
enjoyed 50 percent. 

(The information referred to is at pp. 4946 and 4953.) 

Mr. Maerz. I did not make the statement, sir. I was asking you 
2 question. I asked you whether 

Mr. Haveruin. From the year 1952. Will you restate it? 

Mr. Mauerz. I will repeat the question. I asked you three ques- 
tions and I will try to sum up: Is it or is not a fact that in 1947 BMI 
had approximately 12.5 percent of the top hit tunes of the Nation, 
according to the Billboard survey ? 

Second question: Is it or is it not a fact that in 1952 BMI had more 
than 50 percent of the top hit tunes of the Nation? 

Third question: Is it or is it not a fact that from 1952 to the present 
time BMI has continued to have 50 percent or more of the top hit tunes 
of the Nation according to Billboard’s Honor Roll of Hits? 

Mr. Haverty. To the latter question I said I did not think so, as 
to thetop 10. I do not have memory as to the second 10 and the bottom 
10. But for the top 10 for the year 1952, the high-point year as I 
stated, it might have been 55 percent. 

Mr. Materz. Mr. Pierce a few moments ago read to you the most 
recent Billboard Honor Roll of Hits, which indicated, did it not, that 
of the first top 10 tunes about 40 percent were BMI tunes? 

Mr. Haverirn. You said since 1952 to date. 

Mr. Maerz. I did. 

Mr. Havertin. May I pin that down? In 1953, according to our 
statistician, we had 43 percent; in 1954, 25 percent; in 1955, 41.9 per- 
cent. Therefore I cannot accept and cannot answer in the affirmative 
your question, “Did we not have more than 50 percent for these years.” 

Mr. Maerz. You will supply that information for the record ? 

Mr. Haveruin. We will. 

Mr. Pierce. We would like it for the top 30. 

Mr. Haverurn. That is indeed what I would like to give you. 

(The information referred to is at pp. 4945 and 4952. ) 

Mr. Prerce. This is for the top 10 that you checked. We would 
like the top 30. 

Mr. Havertin. We will get it for you. 

(The information referred to is at pp. 4945 and 4952.) 

Mr. Materz. My next question is this, sir: Is it or is it not a fact 
that BMI since 1952 has had 80 percent or better of the so-called best 
western, best folk, and best rhythm and blues tunes in the Nation? 

Mr. Haveriin. Again, oitent independent recollection of those 
exact percentages, let me say that we are peer, strong in these 
areas where our competitor has not seen fit to compete, and we have 
filled the vacuum. 

Mr. Freunp. May I explain why they don’t see fit to compete ? 

Mr. Matrrz. Yes. 

Mr. Freunp. I think I could add to this, because Mr. Haverlin 
would not have the information which I have because of my investiga- 
tions in connection with this case, and I am sure you would get the 
exact facts if you asked it of Mr. Finkelstein. 

It all depends on their system of distribution and what they charge. 
Up until 1950—and I am talking about publishers, publishers are the 
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people who push the songs, and the writers and other people who are 
interested in writing—up until 1950 ASCAP did not make any pay- 
ments whatsoever on the basis of performances to writers. They had 
a standard. They had their own system of classification of writers. 
In other words, hice didn’t count the performances on local stations 
at all, which is very well where you expect to find hillbilly and country 
and western and rhythm and blues. In the publishing field, up until 
1950, they did have a system of distribution based in part upon per- 
formances, but the performances they counted were solely over net- 
works where you wouldn’t expect to find country and western and 
rhythm and blues to be played, so there was no economic incentive for 
ASCAP publishers or Kstap writers to write or publishers to pro- 
mote that kind of music. 

Since 1950 with respect to writers, for a period of time they had 
a system of distribution, and their system is as follows: 

They pay 20 percent to writers on the basis of current performances, 
60 percent—and I am now doing this very roughly and they have 
documents which specify how they do it—60 percent of their distribu- 
tion is predicated upon an averaging of the performances had by the 
writers over a period of years. ‘The writer can select either a 5-year 
average or a 10-year average, and that average is frozen for the great 
part, so that they do not vary. In other words, current performances 
will raise or lower the average, as I understand it, for at least part of 
that. Then the balance of the 20 percent is distributed by ASCAP 
to writers on the basis of a combination of this average of perform- 
ances and the length of time they have been in ASCAP, and multiply 
that out. So that there again it is not based on past performances. 

Now when they came to make their distribution to writers for a 
period of time they only counted performances over networks. Then 
im about 1952 they started to make logs of local stations, but it is our 
understanding and this I have no personal knowledge of and we hope 
to develop it in our case, but you may get it from Mr, Finkelstein—but 
in the beginning they logged only the urban stations, where again 
you would not have any great percentage of country and western 
and rhythm and blues music played, so that there was no economic 
incentive on the part of the writer to write or to push his music there, 
and that has gone, we believe, down to date, so that basically it is our 
position that 1f we had a preponderance in the country and western 
field, typically, and rhythm and blues, extends from the fact that 
their writers have no economic incentive to write that kind of music 
and the publishers to push that kind of music. 

Mr. Roptno. Mr. Haverlin, is it not a fact that in the field of Latin 
American music, because of the exclusive contracts that BMI has 
with performing rights societies in Mexico, Cuba, Chile, Brazil, and 
Colombia, BMI is also very dominant ? 

Mr. Haverwin. It is not very much of a required commodity. 
Again, a historical vacuum existed because when we came into the 
business in 1941 and were eager to acquire any performing rights, 
as I indicated yesterday, we went to the trouble of securing through 
publishers, the performing rights to the music of those Latin Ameri- 
can countries. 

However, the music of Chile and the music of Colombia is not, 
I think, of any material worth whatsoever. 

Mr. Maerz. May I ask you this, Mr. Haverlin—— 
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Mr. Haveruin. We had to pay for it, and they had never paid for 
it, therefore a vacuum existed. 

Mr. Maerz. To follow up the chairman’s question: Has BMI, 
to your knowledge, at any time dominated the field of Latin American 
music ¢ 

Mr. Havertin. There was a time when there was an upswing 1a 
Latin American music, during which I would have considered our 
position to have been dominant in that narrow field; yes, sir. 

Mr. Marerz. And when was that? 

Mr. Haverty. I think in the early forties, as I remember it. 
I could get you the exact dates of the emergence of that. 

Mr. Marterz. No—— 

Mr. Haverxrn. I can send for it. 

Mr. Maerz. No; I am just trying to inquire into your recollection. 

Would you say that BMI dominated the field of Latin American 
music in 1946? 

Mr. Haverurn. Possibly. 

Mr. Marerz. 1947? 

Mr. Haverurn. I am sorry, I cannot remember when that upward 
surge of great popularity of Latin American rhythms came to its 
peak and dropped out. 

Mr. Materz. What about 1948? 

Mr. Haveruin. It might possibly have extended that far, sir, I am 
not sure. 

Mr. Maerz. Let me quote to you from this pamphlet which has 
previously been received in evidence. It is entitled “Your Stake in 
BMI,” and it is a report delivered to the National Association of 
Broadcasters on May 18,1948. At page 19: 

BMI retains its dominance in the field of Latin American music with, for 
example, exclusive contracts with performing rights societies of Mexico, Cuba, 
Chile, brazil, and Colombia. We have made— 


in order to place this in context— 


considerable progress in the European field, and recently acquired an acquisition 
for performing rights of the Italian publishing firms. Included in these catalogs 
are some of the world’s outstanding operas. 

Do you recall that statement ? 

Mr. Haverty. I recall that statement. There was, of course, some 
pomp in this, because words such as “dominant position” are not 
exact. 

I want to also point out that one may be dominant in the field and 
yet there may be competition, as I tried to indicate. 

Mr. Marerz. We understand. 

Mr. Haveriin. We were then competitive. At that same time the 
American Society also had agreements which ran to Latin American 
countries, and their activities thereunder resulted in the decision by 
the Department of Justice in regard to their international cartel, and 
they were prohibited from going on with those things. 

Mr. Maretz. Would you say, sir, that BMIT’s position of dominance 
in the Latin American field which you indicate that you had in 1948 
has continued up to the present time? 

Mr. Haverurn. I would have to make a careful study to see what 
has been done on the other side to arrive at an honest statement today. 
If I were making that statement today I would want to check the 
facts carefully. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4409 


I have said I think that was undoubtedly true at that time; as of 
today, I do not know, sir. 

Mr. Materz. All right, sir. 

Now, it is correct, is it not, that BMI has been active in the so- 
called serious or classical field ? 

Mr. Haveriin. As active as we can be. 

Mr. Materz. And would you say that BMI’s activity in the classical 
field started in the latter part of 1947, when BMI purchased Associated 
Music Publishers ? 

Mr. Haveriin. Started, sir, in that year? I think we had been 
interested before, but we did acquire AMP and accelerated our interest 
in that year. 

Mr. Materz. I see. What type of music does Associated Music 
Publishers put out ? 

Mr. Haveriin. Let us term it the serious music, concert type. 

Is it correct that in 1952 BMI succeeded in inducing William 
Schumann, president of the Juilliard School of Music and a well- 
known classical composer, to resign from ASCAP and to become 
affiliated with BMT? 

Mr. Haverttn. I do not believe we induced Mr. Schumann. Mr. 
Schumann independently and voluntarily approached—this is some- 
thing that I had to do with in its initial stages—and told me that he 
felt that he wished to resign from ASCAP and that he would like to 
join BMI. I then turned Mr. Schumann over to the department of 
publisher relations, and from thereon the negotiations were conducted 
between Mr. Schumann and that department. It resulted in an agree- 
ment between ourselves and Mr. Schumann, and the only thing I object 
to is your word “induced.” 

Mr. Materz. I will withdraw that word 

Mr. Haverurn. Thank you. 

Mr. Matrrz. And ask you this: When did Mr. Schumann come to 
see you about the possibility of his resigning from ASCAP? 

Mr. Havertin. I could not give you the exact date from memory. 

Mr. Materz. Approximately. 

Mr. Haveriin. I could not even give it to you approximately as to 
month. I might be able to recollect it or to find the date. Maybe Mr. 
Schumann would know, and I would be happy to ask Mr. Schumann. 

Mr. Marerz. Did Mr. Schumann indicate to you why he wanted to 
resign from ASCAP # 

Mr. Haveriin. He gave general evidence of displeasure with his 
affiliation. 

Mr. Martz. Displeasure in what respect ? 

Mr. Haverrin. They were general. I did not pursue it; I did not 
feel it incumbent upon me to probe him for his reasons, but I assure 
you he came to me in the spirit that T have indicated here. 

Mr. Matrerz. Did you say in your testimony that neither you nor any 
member of the BMI organization had made overtures at any time to 
Mr. Schumann ? 

Mr. Havertin. Sir, I think you must be referring to a matter which 
has come up in and which I have recently reread in our pretrial testi- 
mony in regard to a meeting with Mr. Robert Burton, vice president 
of the company, with some serious composers. 

Mr. Materz. I want to say this—go ahead. 
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Mr. Haverurn. To the best of my recollection, Mr. Burton was in- 
vited to attend that group meeting. 

Mr. Maerz. Whois Mr. Burton ? 

Mr. Haveruin. Mr. Burton is a vice president of Broadcast Music, 
Inc., in charge of the publisher and writer relations division. To the 
best of my memory, Mr. Burtcn was asked to come to that meeting. 

Mr. Burton advised me that he had been asked to come to the meet- 
ing. I understand the message came to Mr. Burton from a Mr. 
Griesle—I believe his name is spelled G-r-i-e-s-l-e—and that he did go 
to that meeting. He came back and told me that he had attended. 

Mr. Maerz. When did this meeting occur ? 

Mr. Haveruin. I think in 1952. 

Mr. Maerz. 1952? 

Mr. Haveruin. I believe it did. 

Mr. Maerz. And you say that Mr. Burton was invited to attend 
this meeting. He had nothing to do with calling this meeting to- 
gether ? 

Mr. Haveruin. It is my understanding, sir, as I stated, that this 
was a request or an invitation extended to Mr. Burton by Mr. Griesle 
to meet with these gentlemen. 

Mr. Materz. And could you tell the committee what the purpose 
of this meeting was ? 

Mr. Havertin. As I remember generally, and it is now 5 years ago, 
the general idea seemed to have been an exploration by these gentle- 
men of whether or not their interest might be served by joining BMI 
and leaving their then association. That is my general memory. 

Mr. Maerz. Now, did some of these gentlemen subsequently leave 
ASCAP to join BMI? 

Mr. Haver.tin. If my memory is correct that Mr. Schumann was 
there—I am attempting to recollect something I read some time ago— 
then only Mr. Schumann of that group, if he were indeed present, did. 

Mr. Prerce. Did you later get another serious writer by the name 
of Roger Sessions to join BMI? 

Mr. Havertix. Without being able to pinpoint the exact date, there 
was a time when Dr. Sessions did join. 

Mr. Pierce. Are you familiar with an organization known as Amer- 
ican Composers’ Alliance ? 

Mr. Havertin. Somewhat familiar. 

Mr. Pierce. Is that an organization of serious American writers 
affiliated with BMI? 

Mr. Havertin. It is. It has been, I think, since 1941. 

Mr. Prerce. Does AMP publish their music? 

Mr. Havertin. More exactly perhaps some of their music. 

Mr. Prerce. Let me move into another subject. Has BMI ever 
subsidized a disk jockey in the publishing business? 

Mr. Havertrn. May I add one further word, because it is responsive 
to the question on Mr. Schumann. 

Mr.,Prerce. Yes. 

Mr. Havertin. Mr. Schumann, when he came to us as a writer, 
continued to publish his works through the Schirmer Co., an ASCAP 
publisher who had previously published him, and who for a time 
continued to publish him. He did not bring his publications to 

AMP, just for the record. 
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Mr. Materz. May I interject for a moment, Mr. Pierce. 

I think you testified that some composers have left ASCAP to join 
BMI. Has there been any instance where a BMI writer has left BMI 
to join ASCAP? 

r. Havertrn. I would say more than 100 have left BMI to join 
ASCAP. 

Mr. Materz. All right. 

Mr. Havertin. The totality of writers or composers who have left 
ASCAP to join BMI I doubt would be as many as 20. I could get the 
exact number, they are so few. I am a little bit vague about the 100, 
and I can get you an exact count on that. 

(The information referred to is at pp. 4946 and 4959.) 

Mr. Maerz. Would you do that? 

Mr. Haverurn. Yes, sir. 

Mr. Pierce. I should like to move now to another subject. Ilas BMI 
ever subsidized a diskjockey in the publishing business? 

Mr. Havertin. If we can put the word “subsidized” aside for just 
a moment and let me address myself to whether we have ever entered 
into any contract calling for publication with a man who is a disk- 
jockey, my memory says “Yes,” because I remember Martin Block. 

Martin Block had, I think—and again I am vague—a publishing 
housein ASCAP. I think he also opened onein BMI. Ido not think 
that the present moment he still is a BMI publisher. 

I have an independent recollection of a diskjockey named Brenner. 
The reason I remember him is because he telephoned me and asked if 
he might see me for an introduction to the publishers relations depart- 
ment. I did see Mr. Brenner. I did introduce him to the publishers 
relations department, and I believe a contract did result. 

Those are the only two my memory brings up at the moment. 

Mr. Pierce. In those contracts, did you give these diskjockeys 
advance guaranties for future performances of the music that would 
come out of their publishing houses ? 

Mr. Havertin. The contract between BMI and Martin Block was so 
long ago that I do not at the moment have any recollection of it. It 
is not my belief that any guaranty, so-called, was given to the Bren- 
ner company. 

T can get for you the specific facts of both contracts if you wish. 

Mr. Pierce. Will you supply that for the committee, please ? 

Mr. Havertin. It will be supplied. 

(The contracts referred to appear at pp. 4972 and 4977.) 

Mr. Prerce. Now, is it true that Martin Block at one time wrote a 
ee in the BMI Music Memo known as Platter Chatter, by Martin 
Block ¢ 

Mr. Haveruin. I have no memory of that, sir. I was asked of that 
the other evening by, I think, Mr. Kaye, and he quoted something that 
Martin Block is supposed to have said, but frankly I have no independ- 
ent recollection of any publication that we put out called Platter 
Chatter. 

Again, if you wish we can continue to search. 

Mr. Pierce. Well, will you, and I think if you search in the year 
1944—— 

Mr. Havertin. 1944. I was not with the company in 1944. There 
was a hiatus in which I was away for 3 years, but we will search. 
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Mr. Pierce. Did Martin Block in the March 20, 1944, issue of BMI 
Music Memo say and I quote: 

I think it is very important that all BMI affiliates know about the swell top 
tunes you own. Having a financial interest in these tunes, it seems only sensible 
to me that we should do everything in our power to promote their success and get 
back of any new songs cleared through BMI. 

Mr. Haveruin. I have no independent recollection of that. If this 
is our document, I will save you time. [If it is, it is. 

Mr. Pierce. Well, did you supply it for the committee? 

Mr. Haverty. Y, ou were rea ng from it? 

Mr. Prerce. I am reading from it. 

Mr. Haveruin. You don’ t have the exact thing before you? 

Mr. Pierce. No. I want to ask you—— 

Mr. Havertrn. You have the date, sir? 

Mr. Prerce. March 20, 1944. 

Mr. Haverty. We will secure it. 

(The document referred to appears at p. 4975.) 

Mr. Pierce. All right. Now, in the June 27, 1944, issue of BMI 
Music Memo: 

Three rave notices of BMI records from Billboard and one the readers to 
watch the back of one, “It is not BMI.” 

Mr. Havertin. In what publication? 

Mr. Prerce. June 27, 1944, issue of Music Memo. 

Mr. Havertan. BMI Music Memo. We will get it from the record. 

(The document referred to is at p. 4976.) 

Mr. Prerce. In that same issue did he not state that three BMI 
records should be scheduled at least twice a day? 

Mr. Havertin. I cannot answer. I don’t know. 


Mr. Prerce. All right. But it will be supplied ? 
Mr. Havertrn. This was again in 1944, a period of our lowest point, 
and it might be, if I may offer a statement, that this great ae 


Mr. Martin Block, was attempting to do something for a fading com- 
petitor. I cannot otherwise characterize it. Otherwise I just don’t 
understand it. 

Mr. Pierce. Do you think it is ethical for BMI to set up diskjockeys 
in the publishing business? 

Mr. Haveruin. I believe, sir, that that is a trade practice to com- 
ment broadly and without now questioning the ethics of it. Now, if 
it be unethical for us it is unethical for ASCAP. And if I may take 
your time briefly, because you raise an interesting point, I have before 
me a list. that I asked to be prepared. I am going to give you a list 
of entertainers and I will give you the list with the names of the pub- 
lishing companies which they own, whose performing rights are in 
ASCAP, based on the trade press: 

Perry Como, Peggy Lee 

Mr. Marerz. Excuse me, sir. Did you say that ASCAP owns pub- 
lishing companies? 

Mr. Havertin. I did not say that. Iam going to read to you a list of 
names of famous personalities who own publishing houses, whose per- 
forming rights are vested in ASCAP. 

Mr. Marerz. Will you answer Mr. Pierce as to whether you think 
it is fair or ethical for BMI to set up diskjockeys in the publishing 
business‘ It is a very simple question, and I might suggest that you 
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can amplify your answer in any way that you choose, but will you 
answer that specific question ? ; 

Mr. Haverty. I have to state that in my opinion we did not set 
them up. Mr. Brenner, whom I referred to, indicated that he was a 
publisher. He wanted to place his performing rights with our com- 
pany. 

Mr. Maerz. What about Martin Block? 

Mr. Havertin. Mr. Martin Block’s contract was arrived at between 
BMI and himself at a time that I cannot testify to. As to the ethics 
in it, I see nothing unethical, in a man, whatsoever his occupation, 
who wants to be a publisher—God help him—coming to either one or 
the other of the two performing right societies and offering his per- 
formance rights. I see nothing unethical, sir. 

Here is Perry Como, Peggy Lee, Eddie Fisher 

Mr. Maerz. Before you get on with that—— 

Mr. Havertin. Lamsorry. I thought you were through. 

Mr. Maerz. No. In other words, it is your testimony—and you are 
an expert in this business being president of BMI—that in your 
opinion as an expert there is nothing unethical or improper in the ar- 
‘angement between BMI and Martin Block, is that correct, sir? 

Mr. Haverty. If I may get on the record that we “did not set him up 
in the business.” 

Mr. Maerz. I didn’t say that in this last question. 

Mr. Haverty. Allright. Isee nothing unethical. 

Mr. Materz. In other words, is it your testimony that there was 
nothing unethical or improper with respect to this arrangement or 
relationship between 

Mr. Haverty. This contract. 

Mr. Materz. Well, a contract is an arrangement—between BMI and 
Mariin Block. 

Mr. Havertry. No, sir, no more unethical than a similar arrangement 
with the American Society. 

Mr. Pierce. Now, let me ask you this: Did you give Martin Block 
an advance guaranty against future performances / 

Mr. Haverty. I will look at the contract, sir, and secure the infor- 
mation. I have no recollection at the moment of any of the facts deal- 
ing with the contract, which I believe was entered into when I was not 
an employee of thiscompany. I will get the information. 

Mr. Pierce. Now, if you gave advance guaranties against future 
performances could ASCAP do the same thing? Could they give ad- 
vance guaranties against future performances under their present 
consent decree ? 

Mr. Haveriin. To the best of my knowledge, they can. I have 
already disqualified myself as an expert in matters dealing with 
ASCAP, but from such information as I have, I believe they could 
if they wanted to. 

Mr. Prerce. Under the present consent decree? 

Mr. Havertrn. I believe so, sir. It may not be so. 

Mr. Freunp. Mr. Pierce, I suggest that if you analyze ASCAP’s 
system of distribution through its publishers and the relationship of 
whether they pay off on the basis of current distribution or basis of 
length of time in ASCAP, you will find that an ASCAP publisher 
doesn’t have any current performances, will get substantial sums of 
money, and that may very well be analogous to a guaranty. 
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Mr. Haverty. Now, Mr. Pierce, may I continue to read this, if you 
are through on that line? I just wanted this to appear and to re- 
move any implications that I think there are any improprieties here. 
I want to show general trade practice. 

Perry Como—— 

Mr. Roprno. What are you reading from, Mr. Haverlin? 

Mr. Haveruin. I am reading from a list of very well known enter- 
tainers, according to the trade papers—— 

Mr. Roprino. Compiled by whom? 

Mr. Havertin. Compiled by us from trade papers and other infor- 
mation, and I believe it to be exact, and I think it can be sustained. 

Perry Como has an ASCAP publishing company known as Roncom 
Music Co. 

Peggy Lee has Barbour Lee Music 

Mr. Maerz. Excuse me, sir. Does the Roncom Co. have some 
arrangement with the National Broadcasting Co. whereby the Na- 
tional Broadcasting Co. participates in its profits ? 

Mr. Haveruin. I would not know that. Counsel says I can find 
out. 

Eddie Fisher has Blackstone Music. 

Lawrence Welk, Champagne Music. 

Dinah Shore has Cosmic Music. 

Frank 

Mr. Martz. Excuse me again. Do you know whether or not NBC 
has some interest in the Dinah Shore company ? 

Mr. Haverty. I do not. 

Frank Sinatra has Barton Music Corp. and Maraville Music Corp. 

Dinah Shore has Cosmic Music Corp. 

Nat Cole, Crestview Music, Inc. 

Les Paul and Mary Ford have Dearhaven Music Corp. 

Sid Ceasar has Flo Music, Inc. 

Frankie Lane has two companies, Foremost Music Co. and Gibraltar 
Music Co. 

Jo Stafford has Hanover Music Co, 

Lena Horne and Lenny Hayton have Hayton & Horne Music. 

Patti Page has Lear Music. 

Steve Allen has Rosemeadow Publishing Corp. 

Rosemary Clooney has Roger Music. 

Duke Ellington has Tempo Music. 

Bill Haley has Valleybrook Music. 

Ray Anthony, Moonlight Music. 

Patti Page, Egap Music, Inc. 

Excuse me. I now wish to add to the record, if you will strike those 
last two names—I have also had some—I know that, speaking to his 
counsel—I want to say in fairness to the committee I wanted to give 
the other side of the picture and I started to have a list made up 
of some BMI publishers who are also owned by entertainers. The list 
isnot complete. It will be completed. 

(The completed lists appear at pp. 4973, 4990, and 4993.) 

Mr. Marerz. Could you name some of those entertainers ? 

Mr. Haverurn. Yes. 

Ray Anthony, who has Moonlight Music. 

Mr. Maerz. Tommy Dorsey ? 
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Mr. Havertin. Patti Page has Egap Music with BMI. 

Mr. Maerz. Yes. 

Mr. Haverty. And Les Paul and Mary Ford, Iris & Trojan Music 
Corp. 

Mr. Materz. Doesn’t Les Paul have one publishing company affili- 
ated with ASCAP ? 

Mr. Havertin. Yes; and so does Patti Page. 

My counsel warns me that I should make it plain, and I think I did, 
that this is information gathered generally from various sources and 
is to the best of my knowledge true and complete. 

Mr. Maerz. Does Tommy Dorsey have a publishing company affil- 
iated with BMI? 

Mr. Haverurn. Yes, sir. 

Mr. Maerz. Does Xavier Cugat have a publishing company affil- 
iated with BMI? 

Mr. Haverurn. I do not think so. 

Mr. Pierce. Does Sammy Kaye? 

Mr. Haveritin. Sammy Kaye has Republic Music, and I was going 
to continue that list and it got broken off, and we will round it out, 
to give you both sides of the picture. 

Mr. Prerce. Now is it true that BMI has given financial inducement 
to songwriters of ASCAP and asked them to resign from that organi- 
zation and become affiliated with BMT? 

Mr. Haverty. I don’t know of it. 

Mr. Prerce. I should like to show you an article from Billboard 
dated May 19, 1951, which says that Xavier Cougat signed with a 
BMI affiliated publishing company for a guaranteed sum of $75,000 
a year over a 5-year period, upon his resignation from ASCAP. 
T should like you to look at this and tell the committee whether the 
facts as stated in that article are substantially correct (handing doc- 
ument to Mr. Haverlin). 

Mr. Havertin. Yesterday I adverted to that and testified that I 
had had my attention called to the clipping by Mr. Pierce, and then 
I got out the contract and looked at it, covering it, and I explained 
briefly that it was a contract entered into between Marks and Cougat 
for 5 years at $15,000 per year and that we paid half of that amount, 
or $7,500 a year. 

Mr. Freunp. Mr. Pierce, I think you misspoke yourself. You said 
$75,000 a year. 

Mr. Prerce. I meant $75,000 over a 5-year period. Is that article 
substantially correct ? 

Mr. Haveruin. The contract shows—we have them and they will 
speak for themselves. It was a complicated document and I would 
not like to interpret it. In essence we agreed to pay half. 

Mr. Matetz. Is this article substantially correct, according to your 
best information at this moment ? 

Mr. Haveriin. According to my best information at this mo- 
ment 

Mr. Frevunp. One minute. 

Mr. Maletz, there are a lot of other things—— 

Mr. Maerz. Let Mr. Haverlin complete his answer, if you will. 

Mr. Frevunp. I just want to clarify the question, There are a lot 
of other things in that article relating to transactions had by Mr 
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Cougat and other organizations. I presume you are confining your 
question to the relationship of Marks with Cougat and not with Mr. 
Cougat’s relationship with other organizations. 

Mr. Maerz. That is correct. I am glad you made that point. 

Mr. Haverty. That is what I said yesterday. I simply stated that 
Marks and Cougat entered into an agreement and we agreed to pay 
$7,500 a year over a period of 5 years toward that agreement. We 
did not induce him—that was my point. 

Mr. Prerce. Is it true that BMI has induced writer-members of 
ASCAP to conceal the true authorship of compositions written by 
them with the result that the compositions are denied ASCAP and 
become a part of the BMI repertory ? 

Mr. Havertin. No, definitely no. The exact opposite has been the 
policy of our company from the beginning. We have always at- 
tempted, when we sign with a writer or in any other way get a piece 
of music, to get the identity of the writer, because we have a certain 
pride, and we don’t want anything surreptitious or anything like that. 

In the Harback affidavit that was discussed there was mention made 
of 4 such cases, and if I remember our rebuttal, they all 4 fell 
to the ground. It was pointed out therein that if we indeed had done 
this, which we definitely deny we have ever done, then the rights 
nevertheless would belong to ASCAP because by any such surrepti- 
tious action they could not be denied the verforming rights. 

Mr. Prercr. Do you recall a song, ne, this is one from the Har- 
back affidavit, I Give You My Word ¢ 

Mr. Haverty. Very vaguely, but I don’t remember the details 
about it. Perhaps you can refresh me. 

Mr. Pierce. Well, one of the coauthors of that song was purportedly, 
according to the Harback affidavit, a Merrill Lynn. Do you know a 
Merrill Lynn? 

Mr. Havertry. As I remember, sir, our rebuttal pointed out that 
Merrill Lynn was a l-year-old baby, and that Merrill Lynn was the 
daughter of a man named Al Cavelin, an orchestra leader, and that 
BMI was not in any way connected with this subterfuge. We did not 
know Miss Lynn. 

Mr. Prerce. All right. Miss Lynn was on that song, Miss Merrill 
Lynn? Wasn't that one of the coauthors? 

Mr. Havertin. If we accept the Harback affidavit as being factual, 
and aecept our answer as being factual, then we must presume the 
name was on that song. 

It has been pointed out by my counsel who has a better memory than 
1 that it was proved beyond the shadow of a doubt in our answer to 
the Harback affidavit that nobody connected in the entire transaction 
was a member of ASCAP and it turned out to be a mare’s nest. 

Mr. Pierce. We will let Mr. Finkelstein answer you when he gets 
his opportunity. We will not go into that any further at this point. 

Is it correct, Mr. Hav erlin, that in 1940-41 the broadcasters, 
through their differences with ASCAP, either refused or failed to 
play any ASCAP music over the air in the United States? 

Mr. Haverty. Th: at is not my memory. 

Mr. Prerce, What is your memory ? 

Mr. Havertin. My memory, sir, is that a contract existed between 

radio stations and the American Society which terminated its 5-year 
term on the 30th of December, 1940. The two parties failed to come 
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to agreement. The right to perform the music of ASCAP ceased at 
midnight of December 30 or 31. That, I think, is the fact. 

Mr. Pierce. And did the broadcasters not fail to play ASCAP 
music because they could not reach agreement ? 

Mr. Haveruin. Because they had no contractual right to do it. 

Mr. Freunp. They had no license from ASCAP. 

Mr. Haverwin. This is an amusing sidelight that will take about a 
second. Here is a statement in an ASCAP ad on October 20, 1954, 
which says in part: : 

We, the creators, and you, the broadcasters, have been important to each other 
for a long time. Im earlier years our brotherly relationship was sometimes 
marred by youthful differences of opinion, but by and large it has been a healthy 
process of growing up together. 

ASCAP, on its 40th anniversary, is proud of its contribution to boadcasting 
and its good relations with the broadcasting industry. 

Mr. Pirrce. What is the date of that ¢ 

Mr. FRrReunp. That is October 20, 1954, page 65 of the issue of 
Variety on the 40th ASCAP anniversary. 

Mr. Haveruin. That more or less backs up my statement that they 
seized their rights 

Mr. Keatina. There you go, Mr. Haverlin, boosting ASCAP again, 
all the time boosting ASCAP, and when the ASCAP witnesses were 
on they were boosting BMI. It is the most curious proceeding I ever 
heard. 

Mr. Haverty. Isn’t it a wonderful country, General ? 

Mr. Pierce. Now, in 1952 did the Canadian broadcasters cooperate 
in discriminating against ASCAP music? 

Mr. Havertin. Cooperate with whom ? 

Mr. Prerce. Between themselves. 

Mr. Haveruin. Between themselves; 1 wanted to be sure. In 1952 
did they cooperate between themselves in discrimination against 
ASCAP music? I cannot speak astothat. Ido not recognize ASCAP 
music as in Canada. 

Mr. Prerce. Well, CAPAC? 

Mr. Havertin. CAPAC. In that year there was some difference 
of opinion between the broadcasters of Canada, I believe, both the 
private stations and CBC, the Government-owned group, as to a con- 
tract. It might be characterized as cooperation with—what was your 
question ¢ 

Mr. Prerce. “Cooperation” is fine. 

Mr. Havertin. It might be so termed, but since I know so little 
about it I can only remember that there was a period of some dispute. 

Mr. Pierce. Is it true that BMI Canada, Ltd., is a wholly owned 
subsidiary of BMI? 

Mr. Haveruin. Yes, sir. 

Mr. Pierce. Now, is it true that in 1952 you were a member of the 
board of directors of BMI Canada, Ltd. ? 

Mr. Havertrn. I was then and I am now, and further, for the record, 
I was president then and I am president now of BMI Canada, Ltd. 

Mr. Prerce. To go further, do the members of the board of directors 
of BMI Canada, Ltd., consist of 3 members from the Canadian Broad- 
casting Association, plus 3 members from the Canadian Broadcasting 
Co., in addition to yourself / 

Mr. Havertrn. That is true. 
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Mr. Pierce, Now, is it correct that the rate paid a song-licensing 
organization in Canada for the public performance of its music is 
fixed by a Government agency in Canada known as the Copyright 
Appeals Board ¢ 

Mr. Haverurn. Yes. 

Mr. Pierce. Now, despite the fact that public-performance rates 
are fixed by the Government agency in Canada, did the Canadian 
broadcasters band together to exclude CAPAC music from the air 
waves in Canada in 1952? 

Mr. Haveruin. I do not know that, sir, to be a fact. 

Mr. Pierce. Did oe hear about or did you know about the hear- 
ings that were held in Canada in 1952 concerning this matter? 

Mr. Havertrn. I heard about them, sir; and I read something about 
them in the trade press as they were occurring. 

Mr. Pierce. Now, as a member of the board of BMI Canada, Ltd., 
you were in contact with members of the Canadian Association of 
Broadcasters; were you not? 

Mr. Haveriin. My contact with the gentlemen of the Canadian 

radio industry is rather remote, and happens when I go there to their 
annual convention, and therefore I must say that I was not in contact 
with broadcasters of Canada during the period that you call to my 
attention. My trips there are very infrequent. 

Mr. Prerce. You did not know at that time that the Canadian 
broadcasters were playing a great deal of BMI music, to the exclusion 
of ASCAP music? 

Mr. Haverty. It is your use, sir, of the word “exclusion” and such 
words that lead me to say I do not know of my own knowledge. I was 
xware of a point of difference between CAPAC and the broadcasters. 

Mr. Prerce. I would like to read to you a statement that was made 
by Mr. Samuel Rogers, who was counsel for the Canadian Associa- 
tion of Broadcasters i in 1952 at this hearing, and the statement comes 
from pages 323 and 324 of volume 2 of those hearings, in which he 


stated in part that: 


The following is a correct and accurate percentage of BMI, ASCAP, and 
public-domain music broadcast on said radio station CJKL, for the months of 
May to September, inclusive, in the year 1952. 

May 1952, 71 percent BMI, 20 percent ASCAP, 9 percent public domain. 

June 1952, 72 percent BMI, 18 percent ASCAP, 8 percent public domain. 

July 1952, 76 percent BMI, 15 percent ASCAP, 9 percent public domain. 

August 1952, 79 percent BMI, 13 percent ASCAP, 8 percent public domain. 

September 1952, 89 percent BMI, 7 percent ASC AP, 4 percent public domain. 

If you check the list of those percentages, you will see that the 
BMI music constantly increased until it had 89 percent of all music 
played on that station. 

Mr. Haveruin. To 89 percent. 

Mr. Prerce. From 71 to 89 percent. 

Mr. Haverty. Right. 

Mr. Prerce. Would you say that that indicated a policy to exclude 
over those months ASCAP music from the air waves? 

Mr. Havertin. CAPAC music. 

Mr. Prerce. Or CAPAC music. 

Mr. Haveruin. It certainly would seem to indicate, since I believe 
Counselor Rogers to be a man of great honesty, that one station, the 
one named, undoubtedly did what Mr. Rogers said they did, but this 
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does not carry on to the “broadcasters of Canada” and the “exclusion” 
of CAPAC music. 

Mr. Prercr. Now, to continue, on page 324 of those hearings the 
chairman specifically asks Mr. Rogers this question, since he was 
representing the Canadian broadcasters—not one individual station, 
but the broadcasters. 

The chairman said, to make that point clear: 


Was there a deliberate policy in the stations to exclude the use of CAPAC 
music? 


Mr. Rogers said : 

Yes ; there was definitely. 

The chairman went on: 

In every station you mentioned— 
there were a number of stations— 


the preponderant use of BMI music over CAPAC music was by reason of a 
concerted effort to restrict the use of CAPAC music? 


Mr. Rogers stated : 
Yes ; that is right. 


Now, would you say that that was a concerted effort of one station 
or a number of stations ? 

Mr. Havertin. Sir, the record that you have read from must speak 
for itself. I must claim to have had no independent recollection of 
this, and no particular knowledge of that exact thing that you read 
to me, nor of the details of this, because we were not involved there. 
We are a licensing body in Canada. We serve the stations and the 
hotels and others of Canada. Such differences as there may exist 
between them and any other licensing body are not of our making. 

Mr. Pierce. All right. Now, you say that you did not discuss it 
at all with any members of the Canadian Broadcasting Association ? 

Mr. Haverurn. Not during this period, sir. 

Mr. Pierce. At any time ? 

Mr. Haverurn. I will not say that the general fact that there was a 
contract difference was never discussed between me and any Canadian 
broadcaster, because it might have been. But I have no memory of it. 

Mr. Pierce. In the course of your conversations, did any of these 
broadcasters ever indicate to you why the Canadian broadcasters 
discriminated against CAPAC music, which is the counterpart of 
ASCAP in Canada, even though the rates for the public performance 
of that music had to be fixed by a governmental agency in Canada ? 

Mr. Havertin. I think perhaps this is an indication that the classic 
performing rights society, which we mentioned yesterday, is generally 
a classic monopoly, whether or not in any way controlled by a govern- 
mental body. Because it was the fear of Canadian broadcasters that 
despite such regulatory body having control of the fixing of the fee, 
that it might be fixed at so high a point that it would be economically 
impossible for them to accept. 

This was the general conversation and the general area of which I 
had knowledge. Despite this price-fixing body which you mentioned, 
these independent broadcasters had fear. That is all I can say. 

Mr. Pizrce. Do you mean to say that the Canadian agency in charge 
of this matter would not fix a fair rate? 
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Mr. Haver.in. Sir, I am not a Canadian, and I can only indicate to 
you that these hearings themselves from which you have read to me 
must contain the testimony of Canadians upon that point. 

Mr. Pierce. All right. 

Mr. Materz. Mr. Haverlin, you testified that BMI is owned by 
broadcasters; is that correct ? 

Mr. Haverty. That is right. 

Mr. Freunp. By some broadcasters. 

Mr. Havertrn. Counsel warns me not to be careless: Owned by some 
broadcasters. 

Mr. Maerz. I will accept that modification. 

Mr. Haverty. Thank you. 

Mr. Matetz. Now, in 1941, not having reached an agreement with 
ASCAP, the broadcasters got along by playing songs in the public 
domain ; is that correct ? 

Mr. Haver.1n. Not entirely, sir; in 1941, or in that period, I think 
I mentioned yesterday the reason that BMI was formed, to create a 
competitive source. So it was not only public domain music, it was also 
copyright music. 

Mr. Materz. Music not licensed by ASCAP ? 

Mr. Haverury. I did not hear the last. 

Mr. Maerz. Copyright music not licensed by ASCAP ? 

Mr. Haverty. That is correct. 

Mr. Mauetz. Now, since 1941, it is correct, is it not, that BMI has 
built up an extensive repertory ? 

Mr. Haverurn. Yes. 

Mr. Materz. Now, in the present setting, by virtue of the repertory 
that BMI has built up, the broadcasters have the power, do they not, 
to exclude ASCAP from the broadcast market entirely ? 

Mr. Mavertuin. I do not think so. 

Mr. Maerz. Explain why you do not think so, 

Mr. Haverirn. We have just gone through a period a few years 
ago of the contract renewal between ASCAP and the broadcasters in 
which no such hypothetical event happened. This event would indi- 
cate a desire or a will, and as to that point, I do not think there is the 
desire or will. If you wish to convey me into the realm of other con- 
jectures, sir 

Mr. Materz. I am not conjecturing. I am not talking about the 
desire or the will; I am talking about the power. 

Do the broadcasters, by virtue of the repertory that BMI has now 
built up, have the power if they want to exercise it, to exclude ASCAP 
from the broadcast market entirely ? 

Mr. Havertry. I would not think so. 

Mr. Matertz. On that, I would like to get your reasons as to why you 
do not think so. 

Mr. Haverty. Well, in the first place, when you say broadcasters 
you are neatly packaging these gentlemen together. There are 4,000 
of them. 

‘ Mr. Maerz. Let us talk about the broadcasters who own stock in 
3MI. 

Mr. Haverty. All right. You narrowed the issue for me. AIl- 
though there is no reason why I could admit that they would be more 
interested in doing this than any other broadcasters, it seems to me that 
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if I were one of those six-hundred-odd broadcasters located in any 
town you choose, let us say Pittsburgh, Pa., that I would find myself 
on the edge of economic suicide if for any such reason that you may 
suggest I ban ASCAP music while the rest of the 3,400, including 
my competitors in Pittsburgh, had access to this magnificent music 
that our competitor has. I think this would be suicide for those 
stations. 

Mr. Pierce. Let me ask you this: What happened in 1940-41? Did 
a lot of the stations play ASCAP music? 

Mr. Haver. X number of them continued to have the ASCAP 
license. There was at least one big station in the city of New York 
that continued to do that. 

Mr. Prerce. How many stations? 

Mr. Haver. I remember one specifically. This is 16 years ago. 
Maybe there were more who continued to use the other music. 

Mr. Pierce. Is it not a fact 

Mr. Haverurn. Excuse me, sir. 

Mr. Prerce. Yes. 

Mr. Haveruin. I want to make the point that stations that did not 
have access, by reason of their not having contracts, to ASCAP’s 
great music, that were denied the privilege of wonderful music writ- 
ten by Irving Berlin and Jerome Kern and Rogers and Hart, and so 
forth—this was then known generally—found it very difficult in an 
area where another station did have complete access to both the 
ASCAP and the BMI catalogs. It was a great difficulty for the 
station without it. Therefore, in the light of that memory I say I 
cannot agree to that. 

Mr. Freunp. Excuse me. 

(Mr. Freund and Mr. Haverlin confer. ) 

Mr. Havertin. Counsel, from his knowledge of matters of law, 
and I am so advised as a layman, states that in fact now stations 
could go to court if it ever came such an impasse as you indicate, and 
then and there seek some relief. 

Mr. Prerce. Now, wait a second. You mean that the ASCAP 
could force the broadcasters into a court for arbitration ? 

Mr. Havertr. Is there not—and again I must plead ignorance 
of the contract between ASCAP and the stations—excuse me—counsel 
says he might be better able to inform you. I was just going to say 
I don’t know the contract, but it was my presumption that there was 
therein an arbitration clause. 

Mr. Freunp. Mr. Pierce, there is a clause in the last consent decree 
whereby if as a result of an impasse between any broadcasters and 
ASCAP with respect to fees, the broadcasters have a right to make 
application to a court to fix the rate, and during that period may 
continue to use the music, and, as Mr. Haverlin pointed out, I think, 
that therefore there is not the same pressure or any economic concern 
injected on the part of broadcasters to get together and to say, “We 
will not play ASCAP music.” 

Mr. Pierce. I agree with that. 

Mr. Freunp. And there are 4,000 broadcasters in this country and 
each one of them can make his own decision. 

Mr. Prerce. All right. Now the broadcasters have the right to 
force ASCAP into the courts for settlement, but does ASCAP have 
the right to force the broadcasters into the courts to negotiate? 
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Mr. Freunp. Mr. Pierce, it was evidently the wisdom of the De- 
partment of Justice that because ASCAP was in the dominant posi- 
tion which it was and it is, that ASCAP should not have that privilege. 
It may very well be it should. I have no question about that. 

The Cuamman. The answer is just “Yes.” 

Mr. Freunp. The answer is “No,” for ASCAP does not have that 
authority under the present consent decree. 

Mr. Pierce. Now, with that as the situation, couldn’t this possibly 
happen: That the broadcasters would say to ASCAP, “We don’t want 
to accept the rate that you propose. We completely disagree with ee 
We are not going to take it into a court at all. We are going to allow 
our license with you to expire. We are not going to play any of your 
music, because BMI now has a big repertory of music, and we can use 
it as long as we want, and after we do use it for about a year, you fel- 
lows will be starving, because we are your biggest source of income, 
and then you will come around to our way of thinking.” 

Mr. Freunp. It didn’t happen in 1952, when a small segment of the 
industry, as I recall it, took ASCAP to court. I don’t believe it can 
happen in reality because of the economics of the situation. As Mr. 
Haverlin has pointed out, you would have to have all of the tremen- 
dous number of competitors thinking alike and if only a relatively 
small proportion would say it is to our economic interest, we think it is 
fine. If a competitor doesn’t want ASCAP music, we want it. The 
other competitors would soon have to come around and make a deal 
with ASCAP. I don’t think it could possibly happen by the remotest 
choice. That is my considered opinion. 

The Cuarrman. Mr. Counsel, I am not persuaded by your answer, 
especially since the philosophy of your organization, BMI, has been 
openly stated in these callous words which appear on page 15 of the 
brochure which was put in the record vanierdity and distributed by 
BMI to its members. 

The public selects its favorites from the music which it hears and does not 
miss what it does not hear. 

Now, in the light of that, according to that philosophy, you simply 
educate the public to demand the songs which are distributed under 
the aegis of BMI; and the public must take it or leave it. 

Mr. Freunp. Mr. Chairman, I don’t believe you were present when 
Mr. Haverlin adverted to the portion of that page from which you 
just quoted, and I think he indicated very plainly that was not the phi- 
losophy of our organization, and what that page indicates is that there 
was a time in 1936 when one of the very large music publishers in 
ASCAP left ASCAP and as a consequence it suffered a loss of per- 
formances and then came back to ASCAP. That followed, and it did 
not indicate the philosophy of the organization. 

The CuHatrman. He was asked whether that statement was repudi- 
ated by BMI, and the answer was, as far as I remember, to the effect 
that there was never any repudiation of that statement. 

Mr. Freunp. Mr. Chairman, I don’t believe that is correct, and I 
think that if you will be good enough to read the portion of the tran- 
script during the period when you were out of this room, you will 
appreciate the fact that it is not the philosophy of this organization. 
Mr. Prerce. Just one other question, Counsel. 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4423 


In 1940-41, when the so-called blackout was on, would you say the 
majority of stations participated in that, or just a relatively small 
group of radio stations? 

Mr. Haverurn. In my estimation it was a majority that did not 
have the ASCAP contract at the beginning of 1941, and I think rela- 
rely, few stations went through with the ASCAP contract without a 

rea 

Mr. Prerce. Then that answers the question. Then most of the 
anne were in agreement that they would not have an ASCAP 

icense ? 

Mr. Haveruin. That has never been denied, but I want to question 
one word. Thisisasto“agreement.” Iwanttobe careful. I merely 
want to advert to the answer. I can’t accept “agreement.” A group 
of independent broadcasters independently arrived at a point that 
they could not accept a higher tax. This is an American decision 
reached by them. » # to agreement and the rest of it, I just wanted 
to say I am not familiar. 

Mr. Freunp. Mr. Pierce, may I just amplify one thing I said in 
answer to your question? Mr. Cramer pointed this out to me, and 
I think it 1s of great economic significance. As you well know, the 
television stations of this country have tremendous investments, going 
into millions of dollars, according to the trade press, and that is all 
I know about it. The large percentage of motion-picture perform- 
ance rights I think emanate from ASCAP or through ASCAP publish- 
ers, and I have grave doubt in my mind as to whether the broadcasters 
could continue to perform those motion pictures over their stations 
if they could not arrive at an agreement with ASCAP. 

Now I am a little out of my field here, but I suggest that for inquiry 
on your part. 

The Cuarrman. Mr. Finkelstein will probably counteract that 
this afternoon. 

I want to say that I will close the testimony of Mr. Haverlin in 5 
minutes. I want to call upon Mr. Billy Rose, who is in the room. 

Go ahead. 

Mr. Harkins. No further questions. 

Mr. Materz. No further questions. 

The Cuarrman. Thank you very much, Mr. Haverlin. Both you and 
your counsel shall have the right to revise the record and amend it, and 
insert any additional data that you care to. However, as a condition 
precedent to doing that, you must confer with counsel. 

Mr. Freunp. Mr. Chairman, yesterday on the opening of the after- 
noon session I think you marked as exhibits certain press releases 
which had emanated from some songwriters, and I thing you indi- 
cated that if anybody wanted to controvert the statements made they 
should do so. 

In behalf of BMI I would like to state that BMI controverts the 
statements made by those songwriters in those press releases which 
were so inserted at the opening of the afternoon session, and whether 
the committee wishes to examine those writers is for you to decide. 

At the proper time I will examine them under oath in the song- 
writers lawsuit pending in this court and will demonstrate that their 
assertions in the press release are without any basis in fact. 

Mr. Haveruin. Before I leave the stand, Mr. Chairman, may I 
say to you and the gentlemen of the committee, and counsel, that if 
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at any time during my testimony I may have seemed to have been 
argumentative or contentious, it was meant in no sense in disr espect, 
anu is probably based upon my great devotion to my company, feel- 
ing that our objectives are proper and our methods toward those 
objec tives are entirely legal. My apologies to all. 

The Criamman. You may have no qualms on that score, Mr. Haver- 
lin. You are a very personable gentleman, and we would like to have 
cocktails with you. 

Mr. Havertin. Thank you. 

Mr. Frevunp. Mr. Chairman, may I on behalf of myself and my firm 
thank you and the other Representatives here, and your counsel for 
the committee for permitting me to inject myself into this proceeding. 

The CHarrman. Mr. Rose. 

Mr. Rose, will you state your name and give your address to the 
stenographer? ? 
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Mr. Ross. My name is Billy Rose; my address is 16 East 83d Street 

The Cuamman. You are a songwriter, and what else? 

Mr. Rose. A songwriter, producer, columnist from time to time, and 
several other occupations. 

The CrarrmMan. Go ahead, Mr. Pierce. 

Mr. Prerce. Mr. Rose, you were served with a subpena to appear 
before this committee on Monday, September 17; is that right ? 

Mr. Rosr. Yes, Mr. Pierce. 

Mr. Prerce. And this subpena was served upon you last Wednes- 
day, September 12, 1956, at your apartment in the Zeigfield Treater 
located at 54th Street and 6th Avenue, New York City; isn’t that 
true? 

Mr. Ross. I thought it was Thursday, sir. 

Mr. Prerce. No, it was Wednesday. 

Mr. Rose. I am sorry. 

Mr. Pierce. However, you failed to appear before this committee 
on September 17 in compliance with the subpena; isn’t that true? 

Mr. Rosr. Yes, sir. 

Mr. Prerce. Why did you fail to comply with the subpena ? 

Mr. Ross. On Friday of last week, Mr. Pierce, I was asked to come 
down to the State Department in Washington, where I met with Mr. 
Frederick Merrill and Ambassador Mason, and an Assistant Secretary 
of State, in regard to international cultural relations. 

On Sunday I was asked to come back for two reasons: One, to be 
on hand so a certain gentleman could fit me into his busy schedule in 
the morning, and second, to be briefed on the security regulations 
which would govern the entrance of Communist artists into this 
country. 

I regret that I was unable to appear. I wired the chairman. 

When I phoned from Washington for my messages, I was told that 
you wanted me to come, and I told my secretary to call the staff mem- 
ber and say that I would be here at 10 o’clock in the morning, and I 
am glad to be here, sir. I regret that I was not here yesterday. 

Mr. Prerce. Well, as you stated, you did send a telegram to Chair- 
man Celler stating that you would be unable to appear -at the hearing 
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on September 17. You stated in this telegram, did you not, and I 
quote : 

As an old friend of General Sarnoff it is my belief that once he has become 
familiar with the inequities of the electronic curtain which has been set up 
by his lower echelon to keep the music of America’s best songwriters away from 


the public, this creative statesman of the broadcasting industry will lift the 
curtain himself. 


Mr. Rose. That is my personal belief, sir. 

Mr. Prerce. Explain exactly what you mean by this statement. 

Mr. Rose. Well, I have brought a statement along which I would 
like to read, which I think would explain it, perhaps, better than I 
can ad lib it. 

The Cuarrman. All right, you may read it. 

Mr. Keatine. Did you confer with Mr. Sarnoff before sending this 
telegram, Mr. Rose? 

Mr. Rose. I have not seen General Sarnoff since last June, nor have 
I talked to him. 

Mr. Keating. This expression “the electronic curtain” was your 
expression ¢ 

Mr. Rose. Yes, sir. 

The CuatrmMan. Go ahead. 

Mr. Roser. I would like to repeat the statement that went into the 
record a few minutes ago by Chairman Celler from the ABC of 
BMI, and I quote: 


The public selects its favorites from the music which it hears, and does not 
miss what it does not hear. 

I think this is a cynical and ill-advised statement. It is like saying 
that the public wiil forget about butter, if you do not give it any. 

The CuarrMan. Pardon me, Mr. Rose. Are you in your statement 
going into the observation you made in your telegram addressed 
to me? 

Mr. Roser. Not directly, sir. I would like to read this statement 
into the record, if I may have your permission. It is a brief one. 

The CuHarrMan. We are going to permit you to read it, but I want 
to be sure that we get some explanation from you concerning the ob- 
servation you made that General Sarnoff would lift this electronic 
curtain if he were aware of what was happening. 

Mr. Ross. I will be glad to go into that. 

I think this is a cynical and ill-advised statement. It is like say- 
ing that the public will forget about butter if they don’t get it. 

Furthermore, I think the radio and TV networks and the inde- 
pendently owned stations, through their joint control of more than 
a thousand BMI publishing firms and two of the top record com- 
panies, are largely responsible for the low level of our popular songs 
these days. 

With BMI publishing 74 percent of the top songs on the Hit Pa- 
rade—the figure comes from a BMI ad in Variety 3 years ago— 
I do not see how it can escape the charge that it is responsible for 
rock and roll and the other musical monstrosities which are muddy- 
ing up the airways. If another Stephen Foster would show up on 
Tin Pan Alley, the chances are that unless he published with a BMI 
firm, we might never get to hear him. The men who pick the records 
for the network-controlled phonograph companies might not like 
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Swanee River or Old Black Joe, and in today’s music business, that 
would be that. 

Not only are most of the BMI songs junk, but in many cases they 
are obscene junk pretty much on a level with dirty comic magazines. 
An ASCAP’s standard like Love Me and the World is Mine has 
been replaced by I Beeped When I Shoulda Bopped. A lovely song 
like Irving Berlin’s Always has been shunted aside for Bebopalula, 
I Love You. It is the current climate on radio and TV which makes 
Elvis Presley and his animal posturings possible. 

When ASCAP’s songwriters were permitted to be heard, Al Jol- 
son, Nora Bayes, and Eddie Cantor were all big salesmen of songs. 
Today it is a set of untalented twitchers and twisters whose appeal is 
largely to the zootsuiter and the juvenile delinquent. 

1 spent the summer in five Communist countries, and almost every- 
where I went [ heard American music. At a restaurant in Moscow 
one evening I listened to a band who were playing songs for several 
hours. Were they playing bebop and rock and roll? They were not, 
gentlemen. The Soviet orchestra played the memorable melodies of 
Gershwin, Berlin, Kern, Rodgers, and Cole Porter. I heard sounds 
I had not heard on the air in a long time. 

In other words, our best musical talent seemed to be having an easier 
time crashing through the Iron Curtain than through the electronic 
curtain which the broadcasting companies have set up through their 
three-way control of the airwaves, the outfits which publish and the 
companies which make phonograph records. 

It is my belief that that much power in one set of hands is not a 
good thing for American music. { am glad that Congressman Celler 


and his committee are trying to do something about it, and I wish 


them luck. 

The Cuarrman. You state that: 

If Mr. Sarnoff were familiar with the inequities of the electronic curtain which 
has been set up by his lower echelon to keep the music of America’s best song- 
writers away from the public, this creative statesman of the broadcasting in- 
dustry would lift the curtain himself. 

Do you not think that Mr. Sarnoff, who is the head of these opera- 
tions that you mention, should know something about the operations 
under his control ? 

Mr. Roser. I got a telephone call last night from one of the vice presi- 
dents of NBC in which he assured me that Mr. Sarnoff did not know 
these things, and asked that I meet with him and brief him on them. 

Mr. Keating. You may be able to accomplish more than this com- 
mittee, Mr. Rose, and I say that very sincerely, because you apparently 
have some connection with the big broadcasting companies. It is con- 
ceivable, of course, that the heads of those companies do not have full 
knowledge of everything that is going on, and this is a situation which 
they could clear up themselves. 

The Cuatrrman. Go ahead. 

Mr. Rose. May I say this, Mr. Congressman: General Sarnoff is 
president of a corporation which grossed somewhat more than a 
billion dollars last year, RCA. NBC, of course, is an important part 
of RCA, but RCA is the money business. General Sarnoff lives, or 
works out of the 52d story of the RCA Building 

The Cuarrman. He ought to come down a peg. 
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Mr. Rose. Some 40 floors above the ones who carry out the detail 
work. 

I make no brief for General Sarnoff: he needs no defense from me, 
and if you will pardon my saying so, I have got $2 more than General 
Sarnoff and I do not need his goodwill. I just think he is a pretty 
decent fellow. I think if he knew about these inequities, if they were 
presented to him, not by trying to hit him over the head with a sledge 
hammer because like any human being he would fight back, but 
quietly, it is my belief—it certainly is not Gospel but it 1s my belief— 
that he might do something about it. 

The Cuarrman. You do not think our activities are hitting him over 
the head like a sledge hammer; do you? 

Mr. Ross. I think your activities are the first important breath 
of fresh air in this foul business in a long time. 

The Cuamman. You do not agree with a writer who says that this 
is a circus up here? 

Mr. Rose. A circus? 

The Cuatrman. Yes. 

Mr. Ross. I certainly do not. 

The CuHarrman. You do not believe the castigation of this com- 
mittee by one of the broadcasting magazines? 

Mr. Rose, I did not see it, sir. What did it say? 

The CHarrman. The magazine called Broadcasting-Telecasting. 

Mr. Rosr. I never saw the magazine in my life. 1 would not con- 
sider it the kind of literature 

The CHarman. It is an almost vicious castigation of this com- 
mittee. 

Mr. Rose. Then it would seem like special pleading to me, if it were. 

Mr. Keatrna. We are used to that; we are in public life. 

Mr. Quieter. Mr. Chairman, I might observe that I think the wit- 
br is something of an expert on circuses, if I recall one of his bigger 

its. 

Mr. Rosr. I sincerely think that this investigation is the best thing 
that has happened to the songwriters in a long, long time. 

The Cuairman. Not only the songwriters, but the American public. 

Mr. Rose. I agree with you on that, because any time anything edges 
on the brink of thought control it ought to be scotched. 

The Cuamman. Do you think that the power exerted by the chains 
which operate to control an organization like BMI is in the public 
interest or against the public interest ? 

Mr. Ross. I think it is definitely against the public interest, if good 
music means anything to the public, and I think it does. 

The CHarmMan. You speak of the lower echelon of National Broad- 
casting Co. What do you mean by that? 

Mr. Ross. The fellow who might get a mere $40,000 a year. 

Mr. Roprno. Is that considered the lower echelon these days? 

Mr. Ross. That is a real low echelon in the broadcasting business. 

The CuatrmMan. Do you not think that an individual as wise and 
sagacious as General Sarnoff would know what his $40,000 executives 
are doing? 

Mr. Rose. Not if he has several hundred of them. 

The Carman. Several hundred ? 
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Mr. Roser. Well, that is a big organization, powerful big. Any out- 
fit that does a billion dollars a year—that is something like the income 
of Austria. 

The Cuamman. You have indicated, I take it, that you know the 
general very well. Is that true? 

Mr. Rose. Quite well, sir. 

The Cuarrman. Did you feel it incumbent upon yourself to state to 
Mr. Sarnoff by way of protest what is happening? 

Mr. Rosr. I have never discussed it with him. 

The Cuatrman. Don’t you think that you might have done that? 

Mr. Rose. Well, I have registered a protest with the estimable 
gentlemen who are conducting this lawsuit against BMI. I said as 
long ago as a year ago that I thought it would be a good idea to find out 
how much the boss knew—and in my ragtag and crowded Pygmalion 
life I have never been able to get anything done except with the boss. 
Nobody encouraged me. I was told that we needed a great deal more 
evidence, and so forth, and living the kind of busy life that I do, I 
did not press it. 

[ could not agree with you more, Mr. Chairman, that General 
Sarnoff, and perhaps some other men, ought to know what we know 
about their baby called BMI. 

Mr. Kratine. Are you a member of ASCAP? 

Mr. Ross. Yes, sir; and I have been for 30 years. 

The CHatrman. If this electronic curtain continues to be lowered, 
then that would be tantamount, would it not, to domination of the 
public musical taste? 

Mr. Rose. Very definitely, and as it is working it would not only be 
dominating but lowering of the public taste. 

The Cuatrrman. That would be dangerous to budding talent, and it 
would be discouraging to musicians. It would mean that musicians 
and songwriters would have to conform to the old pattern, and that if 
they got off the beaten path they might be yanked back. That cer- 
tainly does not spell creative genius as far as American music is 
concerned. 

Mr. Ross. I couldn’t agree with you more. 

The Cuarrman. America has a great deal to contribute, as far as 
music is concerned. 

Mr. Rose. In the popular field certainly more than any five other 
nations. 

The Cuarrman. And if this goes on, geniuses like Menotti, Cope- 
land, Barber, and Virgil Chappell and others who were mentioned 
yesterday might find it exceedingly difficult to get their, shall I say, at 
times unorthodox themes played over the airways? 

Mr. Rosr. That is possible. Of course, these men work in the field 
of concert and musical comedy and they are not quite as much at the 
wishes of a giant combination as the songwriters. I listened to the 
testimony before of one of the attorneys for BMI, I believe it was, who 
pointed out that ASCAP’s songwriters at the moment didn’t have 
much reason to write rhythm and blues, as they call it, and rock and 
roll. I thought that what he said was part truth and part poppycock. 
The fact is that the first grade American songwriter doesn’t know how 
to write that kind of muck, even if he wanted to. His mind doesn’t 
think in terms of Bebopalula, I Love You. He is more likely to say 
“Tet me call you sweetheart, I’m in love with you.” 
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alae Te Do any of the ASCAP writers write this bebop 
music 

Mr. Rosz. Well, I don’t know too much about some of the younger 
ASCAP writers, Mr. Congressman, because I have been away from 
the music business for quite a few years, but if they do it is out of 
economic necessity. Most of the ASCAP songwriters are fellows who 
try to write good music, and if we are going to aid anybody we will 
aid Jerome Kern and Richard Rodgers and Rudolph Seymour and 
Sigmund Romberg and Mr. Berlin, who is the standing, sitting, run- 
ning, jumping champion of our business. That is who we are going 
to aid. We are not going to aid the kind of bilge that I hear, that 
comes right into my parlor whether I like it or not. 

Mr. Kearinea. I certainly agree with your characterization. But 
does BMI come out with good music, too 

Mr. Ross. Yes. Lightning strikes once in a while, but—well, let 
me put it this way: Ask the man in the street to name a songwriter 
“et names I have mentioned are the names that will come to 
mind. 

Ask him to name a BMI songwriter and if he does, I’ll eat this desk 
without catsup. [Laughter.] They have been going, as they said, 
since 1939. I defy them to mention a BMI creative songwriter of any 
stature, national or world, in all of the years. I would like to hear 
one. 

Mr. Roptno. Mr. Rose, you are a big name in music. Have you been 
invited into BMI? 

Mr. Ross. I have been out of the music business since 1930, 9 years 
before there was a BMI. I tried to make out as a producer, starting 
around 1930 or 1931. Since then, big and little, I have produced a 
lot of shows. 

Mr. Quieter. Incidentally, you are one individual I am glad to see 
back in the songwriting business, even if you had to circle around to 
do it. 

Mr. Rosr. It feels good. 

The Cuarrman. Mr. Rose, I always considered, and I think I am 
sound in my judgment, Vincent Youmans as one of our best song- 
writers. His musicology in my book was splendid. If that electronic 
curtain had been drawn during his lifetime, would his songs have 
achieved any degree of popularity ¢ 

Mr. Ross. I think it would have been very difficult even for him 
to break through. I am glad you mentioned Vincent because I had 
the good fortune to write 3 of his 7 or 8 big hits in Youmans standard 
songs. Youmans was a monumental talent, to coin a phrase, but if 
these phonograph men—and it is full of angles—turned the songs down 
if they weren’t recorded, if the disk jockeys didn’t get a chance to play 
them, some of the great Youmans music might have died im his 
pocket. 

The CHarmman. Would you say the same considerations might have 
applied to songwriters like Sigmund Romberg, Jerome Kern, George 

ershwin, Neots, Hart, Hammerstein, and Cole Porter? 

Mr. Rose. It might well apply to anybody because the story of 

ower is very much like the story of fungus—it just never stops grow- 
ing; once it tastes blood it keeps wanting more. 

The CuarrmMan. George Gershwin was one of our most creative 
songwriters, as well as a serious music writer. Wherever you go and 
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you speak of American musicians you have to mention George Gersh- 
win. Now if the electronic curtain had been lowered against him 
had he lived a longer life—he died airy in life—would he have 
achieved any degree of standing such as he has today ? 

Mr. Rose. I doubt it, unless BMI were licensing his music, because 
I believe it is a fact that in the last 2 or 3 years men like Oscar 
Hammerstein and Richard Rodgers and Irving Berlin have found it 
a little difficult to get their songs recorded and plugged. 

The Cuarrman. What is going to be the result of the broadcasting 
chains getting control of musical productions? An example was givei 
of National Broadcasting Co. having control of Call Me Madam and 
Columbia Broadcasting System being in control of My Fair Lady. 
What will that lead to? 

Mr. Roser. I am not afraid of their investing money in shows, be- 
cause the theater can use money, no matter where it comes from, pro- 
vided the music that comes out of those shows gets a shake right down 
the middle from everybody. 

Mr. Kearinc. Well, that is pretty good music in those two shows. 

Mr. Rosz. Darned good music. Darned good music. 

Mr. Kearinc. Were those songs written by ASCAP writers? 

Mr. Rose. Yes; they were. 

Mr. Kearine. Now, they have had a lot of circulation on the air- 
ways. 

Mr. Rose. They have had circulation on the airways first, because 
there are certain things you can’t control. These are musical hydrogen 
bombs, a show like My Fair Lady. In addition, in view of the fact 
that Columbia Broadcasting was wise enough to finance the show, it 
hasn’t been in their interest to stifle it, but I don’t think they could have, 
or to be fair about it, 1 don’t think they would have. When that kind 
ol strength comes along, no one seeks to contain it. 

The Cuarrman. Is it not also true that Columbia Broadcasting Sys- 
tem is in all likelihood having to put the songs of My Fair Lady over 
the airways because it will cause an inordinate demand to see My Fair 
Lady, when it is produced over television, just like the demand for 
seats that exist today? There would be a terrific demand by stations 
to get that television show; isn’t that true? 

Mr. Rose. I think in principle you are right, Mr. Chairman. I 
would like to be fair, though, to CBS. In the case of My Fair Lady 
i needed network help like we all need the well known hole in the 

read. 

The Cuarrman,. But it does not do any harm, does it, to have those 
songs sung or played over the airways? 

Mr. Rose. i think that the broadcasters who own the 20 percent of 
BMI, but as you know, 20 percent of almost any corporation is con- 
trol, because the 20 percent, if it votes together, can generally take 
control of a big corporation, with 7 or 8 percent of the stock, if they 
know their business. I think that they have been winning some easy 
victories, but at the expense of lowering the standard of what. is op 
the air and what is on the machines; for the long pull I think they are 
making a mistake to stifle creative talent in this country, and I know 
that if 1 ever get a chance to talk to the fellows who count I would 
try to sell them the idea that for the long pull they are playing a losing 
game. 
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The Cuatrman. Of course, in addition to that 20 percent, we must 
consider the affiliated stations. They also own a substantial amount of 
stock and they are naturally in league with the 20-percent owners. 

Mr. Rose. I think it is a vicious setup. I think that because of the 
tens of millions of dollars involved and the tens of millions of people, 
which is 10 million times as important, that this combination ought to 
be brokenup. I don’t think it is any good. 

Mr. Keatine. Do you think BM] ought to be dissolved ¢ 

Mr. Rose. I most certainly do. I most certainly do. 1 am not say- 
ing that BMI should go out of existence. I think they have got a point 
when they say that there should be a competitive pool of music, but 
I don’t think it should be owned. 

The Cuarrman. But BMI should be divested from the chains? 

Mr. Roser. Divested precisely, as the motion-picture theaters were 
divested from the producing companies in Hollywood. 

Mr. Roptno. And do you think this is the only remedy, the only 
solution ? 

Mr. Ross. This is the first breath or fresh air, as I have said, that I 
have seen come into a stinking picture, and I think it would be for the 
good of the networks and the good of the independents for these com- 
panies to be divested, and I feel the same way about the phonograph 
companies. I think they should all be independent. 

The Cuamman. Should Columbia Records be divested from Colum- 
bia Broadcasting System, and RCA and Victor Records from the 
National Broadcasting System ? 

Mr. Rose. I think it would be a healthier picture and would be in the 
interest of American music. 

The Cuarrman. I think the philosophy of the Federal courts in 
divesting distribution from the production of motion pictures, if ap- 
plied to this situation, would compel the divestiture that you just 
adverted to. 

Mr. Rose. Yes, sir. And I think it would be a heathly thing all 
around. 

The Cuairman. I do hope that before there is any kind of a vexa- 
tious, very costly antitrust suit filed—and it is bound to be filed if 
the situation does not change—that the heads of the broadcasting 
chains, like General Sarnoff and Mr. Stanton and Mr. Goldenson of 
the American Broadcasting Co. will see the light and will—well, I 
am almost tempted to say come to their senses. 

Mr. Rose. I can only echo my small “amen.” 

The CHarrman. Any other questions? 

Mr. Pierce. No questions. 

Mr. Maerz. No questions. 

The Cuarrman. Thank you very much, Mr. Rose. We are sorry 
we inconvenienced you, but you inconvenienced us a bit, too. 

Mr. Rose. I am very sorry I did, gentlemen. Thank you. 

The CuarrmMan. We will now take an adjournment until 2:30. Are 
Mr. Eckersley and Mr. Finkelstein in the room? 

Mr. FinkeEtstern. Yes. 

The Cuatrman. You will return at 2:30, as well, as Mr. Eckersley. 

(Thereupon, at 12:55 p. m., the subcommitte recessed until 2:30 
p- m. of the same day.) 
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AFTERNOON SESSION 


Also present: Julian H. Singman, assistant counsel. 

The CuatrmMan. The committee will come to order. 

Our first witness this afternoon is Mr. Walter C. Bridges, of Kau 
Claire, Wis. 


TESTIMONY OF WALTER C. BRIDGES, PRESIDENT, WEAU-TV, EAU 
CLAIRE, WIS. 


The Cuarrman. Will you please give your name and your address 
to the reporter ¢ 

Mr. Brinees. Walter C. Bridges, Eau Claire, Wis. 

The Cuarman. Mr. Bridges, I understand you have prepared a 
statement which you wish to present to the committee. You may 
proceed. The committee will be very glad to hear you. 

Mr. Brinegs. I am Walter C. Bridges, president of Central Broad- 
casting Co., which is the licensee and operator of television station 
WEAU-TYV on channel 13 at Eau Claire, Wis. Since I believe that 
the matter of intercity relay of television programs is of vital impor- 
tance, both generally to the television industry and particularly to 
station WEAU-TY, I am appearing here today at the subcommittee’s 
invitation to present our views and experience concerning it. 

WEAU-TYV, since December of 1953, has been bringing the people 
of Eau Claire and surrounding area their only local television service. 
To tens of thousands of area residents, WEAU-TV furnishes the 
only regular TV service of any kind they receive. Eau Claire, with 
a city population of 36,000, is among the smaller communities and mar- 
kets of the country boasting their own local television station. It 
lies in central Wisconsin in an area relatively remote from populous 
metropolitan communities. 

It is now commonly recognized at the FCC and throughout the 
industry that national network service is the economic lifeblood of 
television development. Popular network programs have almost alone 
attracted the mass audience that has, in turn, drawn necessary adver- 
tising revenues, local as well as national, to the individual station. 

Beyond this compelling economic function, network programs bring 
to localities such as Eau Claire and area the benefits of the news, infor- 
mation, entertainment, and the entire range of diverse programing 
fare available from the Nation’s broadcast centers. 

Moreover, network service to be most effective must primarily be 
offered on a live and simultaneous basis. Many national programs 
are wholly unavailable; other, particularly of news and information, 
are much less effective if obtained on a delayed, kinescope basis. 

A station’s critical need for network programing as an integral 
part of its broadcast service leads in its turn to the critical nature of 
that station’s intercity relay facilities. Both the establishment of a 
TV station and the essential character of its program service often 
depend in large part, if not entirely, upon the availability of intercity 
relay facilities to obtain network and similar national programs from 
other cities. 

Availability in turn signifies not only the physical existence of such 
facilities, but means as well the stations’ economic capabilities to use 
them. Without relay facilities available at a reasonable cost that can 
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feasibly be borne, television stations might well be deprived of net- 
work service and ultimately the programing, audience, and advertising 
revenues so essential to their well-being, if not survival. 

Eau Claire is among the comparatively few cities not served by the 
microwave relay and other intercity common carrier systems that 
distribute national network television service throughout most of the 
United States. The closest city so served is Rochester, Minn., some 
75 miles away, home of station KROC-TYV. 

To obtain the necessary network programing—in this case that of 
NBC—WEAU-TY, with the permission of both NBC and KROC-— 
TV, picks up and retelecasts NBC programs carried on KROC-TYV. 

The Cuarmman. KROC is affiliated with National; is that correct? 

Mr. Brivers. That is correct. 

It does so through use of its own private pickup station KSG-47, 
located near Mondovi, Wis., some 20 miles from Eau Claire. 

Mr. Stneman. Mr. Bridges, there was an error in your prepared 
statement. Is it not correct that it read 4, but it is actually about 20 
miles from Eau Claire? 

Mr. Brinces. That is correct. 

WEAU-TV’s major network affiliation is accordingly with NBC; 
it is also affiliated on a secondary basis with ABC, although the rela- 
tively few ABC programs carried by it are obtained only on a delayed 
kinescope basis. 

Relay station KSG—47 was built and placed into operation in Jan- 
uary 1954 and has been in continuous service since that time. Its 
regular license was first granted in March 1955, and a renewal thereof 
obtained in June of this year. Significantly, the intercity relay service 

rovided by KSG-47 has been completely and consistently satisfactory 
rom a technical standpoint and has fully met the needs of the viewing 
public as well as of WEAU-TV over this entire period. 

WEAU-TV’s eligibility for KSG—47’s authorization was established 
and subsegently reestablished under present FCC rule 4.632 (b), upon 
the showing that common carrier facilities for the desired service 
were not available. 

As the subcommittee is aware, that Commission rule limits TV 
station eligibility for private relay links to situations in which the 
unavailability of adequate common carrier intercity relay facilities 
can be demonstrated. Even then, the station makiig such initial 
showing obtains only an expressly temporary authorization which 
rule 4.631 (c) asserts to be ipso facto subject to termination and dis- 

lacement whenever common carrier facilities later become available. 
hile the rule itself does not so provide, it appears that as a matter 
of informal policy the Commission has been affording the station a 
minimum period of 2 years to amortize their investments in private 
relay systems before they may be displaced by carrier facilities. 

With that limited exception, however, present rule 4.632 (b) con- 
templates that common carrier facilities when available must be used 
by the station wholly irrespective of other circumstances such as the 
pressing need for or the existence of, the station’s own adequate relay 
facilities. 

Mr. Mauerz. Mr. Chairman. 

The Cuarrman. Yes. 

Mr. Materz. Mr. Bridges, just to paraphrase what you have just 
read, under the present FCC rule, if A. T. & T. chooses to put a line 
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into Eau Claire, Wis., to service your station, does that mean that 
your investment in a private relay station immediately becomes 
obsolete ? 

Mr. Brinees. Well, I think so; yes. 

The Cuarrman. Did you not say in your statement that you are 
permitted amortization of your investment ? 

Mr. Brinces, Well, it seems to be the custom. I don’t believe there 
is any rule that spells it out, but that seems to be more or less estab- 
lished. However, we have gone through the 2 years, and if A. T. & T. 
should elect to establish a service, why, as things stand, we would be in 
jeopardy. 

The Cuarrman. Go on with your statement. 

Mr. Brinces. Reference to specific cost data concerning WEAU-TV 
will demonstrate how the Commission’s present rules could have un- 
fortunately repressive and destructive effects upon television develop- 
ment. WEAU-TY constructed its relay station, KSG—47, for a total 
expenditure of around $12,500. Operational costs for KSG-47 have 
amounted to approximately $150 per month, including maintenance, 
repair, ground rent, and so forth. 

In contrast, common carrier provision through conventional tele- 
phone circuit of this program service from KROC-TYV at Rochester 
to WEAU-TYV at Eau Claire would have cost WEAU-TYV $4,109 per 
month. 

The Cuamman. Are you sure that is per month? 

Mr. Briners. Yes, sir. 

The CHarrMan. $4,109 per month; the cost of your relay, KSG-47, 
cost a total amount of $12,500? 

Mr. Brinces. Yes, sir. 

Mr. Stneman. So the total cost of your relay transmitter is about 
equal to 3 months’ service on A. T. & T’s rented lines; is that correct ? 

Mr. Brinces. That is correct. 

The Cuarman. Go on with your statement. It is very revealing, to 
say the least. 

Mr. Briwces. These heavy charges were indicated in 1953 by 
A. T. & T.’s long lines department; early this year A. T. & T. indicated 
a minor reduction to $3,805 per month, for this relay service. 

Mr. Materz. Mr. Chairman. 

The Carman. Yes. 

Mr. Maerz. Can you explain why A. T. & T. does not choose at 
the present moment, since it can recover $3,805 a month from you, to 
run a line into Eau Claire, Wis. ? 

Mr. Bringes. Well, after all, this type of service is a small part of 
the overall service given to the public by the American Telephone & 
Telegraph. They just haven’t gotten around to it. 

The Cuatrman. Who fixes the fee of the American Telephone & 
Telegraph Co., the FCC or the local public utility company ? 

Mr. Matetz. The FCC. 

Mr. Brinczs. I think so. 

The CuatrmMan. The FCC? 

Mr. Brinces. Yes. 

The CxHatrman. Is the FCC aware of the disparity that you 
mention ? 

Mr. Briners. Oh, ves. 

The Cuarrman. Go ahead 
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Mr. Keating. Well, in other words, this $3,805 a month would have 
to be approved by the FCC, would it, before they could charge you 
that ? 

Mr. Bringgs. Yes, sir. 

Mr. Materz. Has a tariff been filed by A. T. & T. on this particular 
line charge? 

Mr. Brings. I assume so. 

Mr. Materz. Isn’t the tariff on the basis of a per mile rate? 

Mr. Brinegs. I am not sure. 

Mr. Materz. I see. 

The Cuatrman. Go on with your statement. 

Mr. Brivces. The widely disparate and unduly burdensome nature 
of common carrier charges is keen The carrier’s charges, for ex- 
ample, ‘are 25 times WEAU-TV’s operational costs to run KSG-47; 
in other words, the carrier’s charge for only 1 single month exceed 
what WEAU-TV expends on KSG—47 in over 2 years. 

In the past 33 months of KSG-47’s operations, WEAU-TV’s total 
expenditures for the construction as well as operation of its relay 
station have reached a total of approximately $17,450. In that same 
period A. T. & T. charges would have amounted at least to $125,000 
and probably as high as $135,000 using its initially cited rate. 

In this 33-month period, then, carrier relay service would have 
cost WEAU-TY 8 times as much as its total cost, including construc- 
tion, for KSG-47 and 25 times as much as the operational costs of 
WEAU-TV’s private system. 

Present estimates are that KSG—47 should remain reasonably serv- 
iceable for a period of some 7 years, or even substantially longer, 

rovided it not be rendered obsolescent by some new innovation offer- 
ing expanded service at lesser overall cost. 

For that 7 years of KSG—47’s operational life, WEAU-TYV will 
expend only $25,100 for its Rochester-Eau Claire relay service. In 
contrast, carrier charges for that period would total—at $3,805 per 
month—the considerable sum of $319,620. This is fully 13 times as 
much as WEAU-TV’s own relay costs. 

Higher carrier costs, it should be noted, are due in large part to 
the carrier’s provision of relay service through a multifunction sys- 
tem of coaxial cable that also serves other of its carrier activities, 
generally telephone service, which are independent of and unrelated 
to television broadcasting. 

On the other hand, private systems such as KSG—47 are established 
for the single, parsionien purpose of television relay and in a man- 
ner—namely, off the air pickup—and in a place—that is, at the most 
convenient location without regard to other needs or uses—that is 
especially suited to the precise need. 

The lower costs of private service reflect also as sensibly practical 
an adjustment of a station’s relay system to its basic economic re- 
quirements as is consistent with satisfactory technical service. 

Nor have the cited figures indicated the full extent of the potential 
cost differential. KSG—47 is so situated at Mondovi that WEAU-TV 
could also pick up and retelecast programs from stations in La Crosse, 
Wis., at no additional relay cost whatever. 

KSG—47 could, in addition, serve as one of two necessary relay links 
to bring WEAU-TY programs from stations in Minneapolis-St. 
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Paul, at a further cost no greater than that required for KSG—47 
itself. 

In contrast, the applicable common carrier charges for the relay 
service from the Twin Cities to Eau Claire through telephone circuit 
have informally been indicated to be in excess of $5,000 per month. 
The charges for La Crosse-Eau Claire, while not now known, should 
approximate those for the Rochester-Eau Claire service. Thus, hav- 
ing its own private relay services to Eau Claire from Twin Cities, La 
Crosse, and Rochester would cost WEAU-TV some $25,000 to build, 
and some $3,600 per year to operate. 

On the other hand, carrier charges for such multiple relay services 
would on the cited bases be in the neighborhood of $150,000 per year. 
For 7 years the contrast would show total costs of some $50,000 
for WEAU-TV’s private system, as against the astronomic total of 
over $1 million for the carrier’s services. 

Admittedly, the regular provision of program services to Eau 
Claire from cities other than Rochester is a matter for future station 
growth and development and is not of present moment. However, 
the necessity of meeting such heavy carrier charges would certainly 
be a major deterrent against any such future expansion of WEAU- 
TV’s program operations. 

Its opportunity to use its own private relay system has been an 
indispensable prerequisite to WEAU-TV’s construction and develop- 
ment. WEAU-TYV, it should be remembered, serves a small, non- 
major market. Fora considerable time after its construction, WEA U- 
TV incurred regular and substantial operating losses amounting in 
the aggregate to more than $100,000. It is doubtful that the station 
could then have borne an additional cost burden of some $4,000 per 
month for carrier charges to obtain its needed network service. 

It is a distinct possibility that, faced with such a situation, WEAU- 
TV would have gone the sad way of innumerable UHF and small- 
city VHF stations. WEAU-TV using KSG-47 was able after this 
substantial loss period to emerge into profitable monthly operations. 

However, the necessity of meeting the carrier’s cited relay charges 
would have completely wiped out this profit margin and plunged the 
station into red ink for a further considerable period of time. After 
33 months on the air, WEAU-TYV’s operations to date have resulted 
in an overall operating deficit of many thousands of dollars. Had it 
been required to utilize the carrier’s service for its entire period of 
operations—assuming its economic capabilities of doing so—the sta- 
tion’s accrued operating deficit would have been increased by at least 
an additional $125,000. 

No sensibly directed commercial activity could long endure in the 
face of such substantial losses. Even at best, however, the unneces- 
sary and much higher carrier costs for relay service are an unduly 
heavy financial burden that small-market television stations such as 
WEAU-TY find it difficult, if not absolutely impossible, to bear. 
The economic stability, if not survival, of an important segment of 
our nationwide television system should not be subject to such risk. 

As the subcommittee is also aware, the FCC is presently engaged 
in a rulemaking proceeding, Docket 11164, commenced by notice-dated 
September 15, 1954, on a proposal looking toward the permanent au- 
thorization of private intercity relay stations where the higher cost 
of carrier service so justifies. 
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Its aim is, of course, to stimulate the development of live television 
service in the less densely populated areas of the country. Adoption of 
this rule, whith certain minor modifications such as proposed by par- 
ticipants in the proceedings, including WEAU-TV, would go far to 
relieve the burdens and inequities, both existing and potential, of the 
present system, for such rule would peume Commission authorization 
of private relay systems whenever the carrier’s costs for service were 
ane disparate and burdensome, irrespective of the availability of 
carrier facilities, ' 

The regular—that is, the nontemporary—authorizations obtained 
thereunder would do away with the wasteful possibility that existing 
and adequate private systems could be displaced by subsequently avail- 
able carrier systems. 

Parenthetically, I might note that in this rulemaking proceeding, 
A. T. & T. for the first time generally proposed to offer its own off the 
air pickup system at a cost about one-half that previously indicated for 
its conventional telephone circuit system. Clearly, however, this 

roposal in no way reduces the need for adoption of the proposed rule. 
fi ren when halved the carrier’s costs, as reference to the above-cited 
data will show, would remain unduly disparate and burdensome. 

Reduction of carrier costs—perhaps bringing them within some 
stations’ range—provides no reason for forcing other stations to re- 
place their private systems with an identical carrier service that is 
still much more costly and beyond their economic reach. The carrier’s 
proposal for an off-the-air pickup system also destroys its previous 
contentions that its higher costs have been due to the fact that a differ- 
ent and superior relay service was being provided, 


WEAU-TV believes that adoption of the proposed rule is necessary 
to insure the healthy development of a nationwide television system 
and so would serve the public interest. The present rule requiring 
stations to utilize carrier facilities no matter what the oppressive 
results and irrespective of all factors of relative costs, ability to pay, 
et cetera, are nC unreasonable. 


This leaves a vital element of television’s growth and well-being 
solely and without realistic limitation to common-carrier control, sub- 
ordinated to unrelated common carrier needs and requirements. 

In the first place, no basis has been shown for common carrier 
monopoly of this television relay field, other than the historical fact 
that such monopoly developed during the early formative days of 
TV. In all events, Commission discretion to authorize private links 
in circumstances where carrier service costs are unduly disparate and 
burdensome is a necessary and reasonable limitation upon such carrier 
monopoly in this vital broadcasting area, even assuming for purposes 
of argument that such monopoly can otherwise be justified. 

Adoption of the proposed rule would have no such adverse effects 
upon existing common carrier facilities as feared by A. T. & T. 
These instances of private relay systems represent but a minute por- 
tion of A. T. & T. facilities and services. If costs for existing carrier 
service eee that for the private system, then the station would 
presumably use carrier service and the rule would so require. 

Generally, however, the private links would be established in the 
absence of carrier facilities. And since the carrier’s service would be 
by definition much more expensive and unduly burdensome, such relay 
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business would not in any event accrue to it, certainly not for any 
substantial period of time. 4 

The proposed rule then would permit a needed measure of flexibility 
to meet the practical problems of television development. Private 
intereity relay facilities should be authorizable on a permanent basis 
in the same manner and for the same fundamental reasons that private 
studio-transmitter links and remote telecast circuits may now be au- 
thorized on the intracity level to television stations. 

And whatever the form or content of the new Commission rule, the 
public interest would be well served if it made clear that private relay 
facilities once authorized on whatever basis used by the Commission 
should be permanent and not subject to preemption and displacement 
by a subsequently offered carrier service. 

This would not only eliminate the instability and uncertainty now 
infecting this area of T'V operations, but would also prevent the utter 
waste of valuable assets and investments caused by carrier duplication 
of existing station facilities thereby rendered totally useless. 

The pending rulemaking, having commenced just 2 years ago, it 
is anticipated that a final Commission decision on the proposed rule 
will be forthcoming in the near future. In view of the repeated con- 
cern in Congress and by the Commission itself for the nationwide de- 
velopment of television service and for the economic survival of the 
small-city station, WEAU-TV believes that the result can only be the 
Commission’s adoption of the new rule, as proposed or in some sub- 
stantially similar form. Be that as it may, leatetan, we in the indus- 
try have been gratified by the subcommittee’s interest in this matter 
which is of such vital concern to our well-being. I hope, therefore, 
that my statement concerning WEAU-TV’s experience and views 
concerning this matter has been helpfully informative to you. 

The Cuatrman. I can say your statement has been very helpful. 
If what you say is true and I have no reason to doubt its accuracy, the 
survival of the small-city stations and stations in less densely popu- 
lated areas require the Federal Communications Commission at least 
to be realistic. They should make that decision that you suggest 
soon. It seems absolutely essential, as I see it, from your statement 
for the Federal Communications Commission to change the rule con- 
cerning intercity relay. A. T. & T.’s power and insolence in this 
regard, I think, should be resisted by the Federal Communications 
Commission. It would appear that the only benefit of the present 
intercity relay rule is the enrichment of the A. T. & T. and its affiliated 
companies. 

Go ahead, Mr. Singman. 

Mr. Stneman. Mr. Chairman, with your permission I should like 
to ask Mr. Bridges a few questions in order to clarify certain points 
in which the committee is interested. 

Mr. Bridges, first of all, in addition to your interest in WEAU-TYV, 
you also have interests in television station KGTV in Des Moines, 
Iowa, and in radio stations, WJMC in Rice Lake, Wis., WEBC, 
WHLB, and WMFG out in Wisconsin ; is that not correct ? 

Mr. Brivces. Three of them are in Minnesota. The last three you 
gave are in Minnesota. 

Mr. Stveman. In view of these facts, you are quite familiar with 
the facts and hardships of the small broadcaster in a small nonmajor 
market; is that not a fair conclusion? 
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Mr. Brinees. Yes, sir. : 

Mr. Stneman. Would you say that the financial problems which you 
have outlined to the committee with regard to WEAU-TV are fairly 
representative of those experienced by most small television stations 
that are remote from the main network lines? 

Mr. Brinegs. I think they are comparable. 

Mr. Stneman. Mr. Bridges, what would be the effect on the opera- 
tions of WEAU-TV if this week A. T. & T. announced plans to install 
a microwave transmitter near Eau Claire as part of a system makin 
off-the-air pickups of programs broadcast from Minneapolis, St. Paul, 
and, say, Rochester ? 

Mr. Brivess. Making off-the-air pickups available? 

Mr. Stneman. Yes. What would be the effect upon your operations 
if A. T. & T. announced such plans this week, to establish their own 
relay transmitter near Eau Claire? 

The Cuamman. That would mean you would have to pay those 
added charges to get the service. What would be the effect on your 
station ? 

Mr. Briwees. Well, it would handicap our development. 

The Cuarmman. Would it put you out of business? 

Mr. Briners. I would say that it would not today. 

Mr. Roprno. You what? 

Mr. Bripces. We may never have started if we had to face that in 
the beginning. 

Mr. Roprno. At the rate you are going, how long can such a thing 
go on before you close shop ? 

Mr. Brivces. Well, we have made some progress. Our business is 
in a healthier state than it was 2 years ago. We have been making 
progress, and we break even, probably. 

Mr. Stneman. You break even now? 

Mr. Brivces. Oh, yes. We are doing better than that now. 

Mr. Stneman. You are doing better than that now. If you were 
required to pay A. T. & T.’s line charges and were required to abandon 
your own relay transmitter, would you still be able to break even? 

Mr. Bripeges. I think we would be able to; yes. 

Mr. Stneman. And do you think that situation exists also for other 
small stations that are just beginning their operations? 

Mr. Briners. Oh, no. I think it would be a hardship. 

Mr. Stneman. You think it would be a hardship? 

Mr. Briners. I don’t believe they could do it. 

Mr. Stveman. I see. Now, let us say that WEAU were required to 
cut down their operations. This would affect tens of thousands of 
area residents near Eau Claire and might well deprive them of their 
television service; is that not correct ? 

Mr. Brivegs. That is substantially true. 

Mr. Stneman. Now if other stations similarly situated were re- 
quired to close down because of A. T. & T.’s construction of relay 
transmitters, is it not true that many thousands of Americans in the 
less densely populated areas would be deprived of television service? 

Mr. Brinees. Yes, I believe. 

The CuHarrman. In other words, that catastrophic result would 
come about because of a decision to be made by A. T. & T.? 

Mr. Bringes. Yes, sir. 
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Mr. Stneman. Is it not a fact, Mr. Bridges, that there are today 
many small broadcasters in more remote sections of the United States 
that are not connected now with a network but would like to make 
such connection and cannot do so because of the high A. T. & T. 
charges ? 

Mr. Brinces. I think that is true. I think under the circumstances 
that some of these stations might construct their own facility if they 
had assurances that it would be permanent. 

Mr. Roptno. Mr. Bridges, is your situation what you might con- 
sider a unique one or is it one that you would consider to be generally 
the situation for stations which are not affiliated ? 

Mr. Brinces. I think ours is a comparable situation. There are 
some, of course, that are more remote from a condition such as ours 
and it would be necessary for them to put in something more elabo- 
rate, 1 or 2 additional relay points. That is being done, though. 
That has been done in several instances. 

Mr. Stncman. You said, Mr. Bridges, I believe that if the small 
broadcasters were given assurances by the FCC that their relay trans- 
mitters would not be temporary in nature, and that therefore a sub- 
stantial investment might not go down the drain, that many small 
broadcasters not now connected with networks would connect by build- 
ing their own systems, is that correct? 

Mr. Brings. I believe that is true, yes, sir. 

Mr. Stneman. Then in other words, if the FCC were to give this 
kind of assurance, that is to say, if the FCC were to amend its existin 
rules, then it is quite possible that many, many thousands of Ameri- 
cans would get live network television service that they are not now 
getting ; is that correct ? 

Mr. Briners. That is correct. 

Mr. Sryeman. You are aware, are you not, Mr. Bridges, that 
dozens of comments have been filed in this docket 11164, that you 
called to the attention of the subcommittee; that these comments were 
filed by the four major networks, radio stations all over the country, 
television stations, electronics manufacturers and so forth. You have 
become familiar with that through your participation in that docket, 
have you not? 

Mr. Brinces. Well, it is my understanding that there are many 
others interested. 

Mr. Srveman. You are aware, are you not, Mr. Bridges, that the 
only formal objections filed to the suggested changes in the rules have 
been filed by the American Telephone & Telegraph Co. and by the 
United States Independent Telephone Co. ? 

Mr. Brivees. That is my understanding. 

Mr. Srveman. And that of all the other dozens of comments filed 
in the Commission all support the rule change with the exception of 
A. T. & T., and USIT, is that right ? 

Mr. Brinces. That is my understanding. 

Mr. Stneman. Now as we understand, the chief objections by A. T. 
& T. and USIT are that the suggested new rules would cause waste- 
ful duplication of facilities and would undermine a longstanding 
policy of the Federal Communications Commission to give support 
and preference to common carrier systems over those privately owned. 
Would you care to comment briefly on those objections ? 
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Mr. Brivets. Did I understand you to say that this would be waste- 
ful duplication ? 

Mr. Stneman. As I understand it, the objections filed by A. T. & T. 
and the independent telephone companies are that if the rules were 
changed it would result in wasteful duplication of communications 
facilities, and that it also would chatigh a longstanding policy to give 
preference to common carrier systems? 

Mr. Brinees. Well, in the first place, the first part of your question, 
are you talking about frequencies in the spectrum that would be 
was 

Mr. Stneman. No, I believe they are talking about duplicating 
transmitters and cables. 

Mr. Brovces. Well, I don’t agree. 

Mr. Stneman. All right. 

Mr. Bridges, have you heard anything from the FCC regarding 
this docket during the past year? 

Mr. Bringss. No, I haven't. 

Mr. Stneman. Then the Commission has taken no formal action in 
‘this docket for at least a year, notwithstanding that the interested 
parties are overwhelmingly in support of it and notwithstanding that 
the need to extend live network service to the less densely populated 
areas of the United States is a pressing problem, is that not so? 

Mr. Bringes. Yes. 

Mr. Stneman. Now, Mr. Bridges, as your prepared statement dem- 
onstrated the heart of this problem of intercity network connections 
lies in the tremendous expense of A. T. & T. line charges, is that not 
so? 

Mr. Brivers. That is right. 

Mr. Srnemay. Is it not a fact that the coaxial cables used by A. T. 
& T. for television transmission are also used for telephone trans- 
mission ? 

Mr. Brinees. That is my understanding. 

Mr. Stneman. Has it not been eomsibh that the charges made to 
television stations for network connections in a sense serve to subsi- 
dize the telephone operations of A. T. & T.? 

Mr. Brivegs. It would appear to. 

Mr. Stneman. Are you aware, Mr. Bridges, that in April 

Mr. Keattne. They do all right on their telephone business, don’t 
they? They do not need any subeid on that. 

Mr. Bringes. They pay good dividends. 

Mr. Keatine. They are not losing any money in the telephone 
business. I just wanted to get that clear. 

Do I understand your testimony to be in essence that they wanted 
to charge you $3,800 a month for a service comparable to the service 
you are now getting by a total outlay of your own of $12,500? 

Mr. Brinces. That isn’t exactly correct. They have given us var- 
ious figures. It started out in the neighborhood of $5,000 and gradu- 
ally worked down and the latest is an off-the-air pickup service that if 
it were for 2 stations, and we have available now 2 stations for which 
we may pick up service, Rochester, Minn., and La Crosse, Wis., for 
those 2 services we could probably get it from them for about $2,500 
a month, but we have our investment and it isn’t costing us in excess 
of $150 a month to maintain it. So it would be several times our cost. 
We could use the money we believe to better advantage elsewhere. 
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Mr. Keating. Would it be a better service than the one which you 
get now? 

Mr. Brivces. We do not believe so. 

Mr. Kxatrne. In other words, is it a fact that you claim they could 
make an outlay equal to the one you have made and render the same 
service which they are seeking to charge $3,800 a month for? 

Mr. Brinegs. Presumabl they would spend more money than we 
have, a little more, although we can’t see where they would spend sub- 
stantially more. 

Mr. TING. Would the service be the same as what you are now 
getting from your relay station ? 

Mr. Brinces. That is right, yes, sir. 

The Cuatrman. You wot not object if they would give service, 
providing it would not be such an cucthibam amount 

Mr. Brinces. That is true in part, although we found in our deal- 
ings with the telephone company that there is a time lag that we do 
not experience. 

If something happens to our facilities, and a repair is needed or a 
servicing, why, we cone aman immediately available. We do not have 
to go to anyone else; he can rush out and take care of the situation. 

he Cuarrman. But if you had the telephone service you might 
have to have a time lag and a waiting time? 

Mr. Brivees. That is right. 

The Cuarmrman. Go ahead, Mr. Singman. 

Mr. Stneman. Are you aware, Mr. Bridges, that in April of 1948— 
that is more than 8 years ago—the FCC instituted Docket No. 8963, 
being a formal rate investigation into the rates charged by A. T. & T. 
for network transmission service and facilities ? 

Mr. Brinegs. I have heard of it; yes, sir. 

Mr. Stneman. To your knowledge, Mr. Bridges, has the Commis- 
sion taken any action to complete this investigation of A. T. & T. line 
charges, or to hold further hearings on the present rate structure ? 

Mr. Brinces. I do not know of any. 

The Cuarrman. I will state for the record that if that is true I think 
it is outrageous. The Federal Communications Commission certainly 
ought to take it upon itself immediately to render some sort of a 
decision after a short inquiry. It should not take 8 years to render 
a decision on a matter of this sort. 

I will instruct counsel to send this part of the testimony to the 
Federal Communications Commission. 

Mr. Stneman. Mr. Chairman, with your permission I should like 
to offer for the record some documents secured from the files of the 
Federal Communications Commission. These are internal memoranda 
from the staff to the members of the Commission. I do not wish to 
take the time to read them, but they are a summary of this 8-year-old 
docket and what has been done, with the notation thereon that on 
March 9, 1955, the staff was asked to prepare a memorandum estimat- 
a amount of money and man-hours necessary to complete this 
study. 

Then appended is a memorandum giving the report of the staff, 
saying in essence that a decision by the Commission not to formally 
investigate the rates solely on the grounds of lack of necessary per- 
sonnel would be unwarranted. 
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And then there is the further notation that notwithstanding this 
recommendation, on November 30, 1955, the instruction to the staff 
was withdrawn and the formal rate investigation held up. 

In addition to that—— 

Mr. Keatine. Just a moment. Are you offering those documents 
for the record? 

Mr. Stneman. Yes, sir. 

Mr. Keatrnc. Where did they come from? 

Mr. Stneman. From the FCC files, which were made available to 
the committee. 

Mr. Keattne. Made available to the committee with the under- 
standing that they be placed in evidence? 

Mr. Stneman. There was no understanding, sir. They were made 
fully available to the committee with no limitation. 

Mr. Keatine. Are they the original documents, or copies? 

Mr. Stneman. Well, they were prepared in copy, and these are 
copies. The first memorandum is a mimeographed one, and the other 
one is a typewritten copy ; it isa carbon copy. 

Mr. Keattne. Staff memoranda prepared for the members of the 
Commission ? 

Mr. Stneman. Yes, sir. 

The Cuarrman. They will be accepted in the record. 

(The documents referred to, consisting of an interoffice memo- 
randum of the Federal Communications Commission dated March 8, 
1955, and an interoffice memorandum of the Federal Communications 
Commission dated March 11, 1955, are as follows :) 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C.—16625 


March 8, 1955 (November 30, 1955, withdrawn) 


Item No. . For supplemental common carrier 
agenda—Commission action, March 9, 1955 


INTEROFFICE MEMORANDUM 


For: Common carrier agenda. 

To: The Commission. 

From: Chief, Common Carrier Bureau. 

Subject: Status of docket No. 8963: American Telephone & Telegraph Co. and 
the Western Union Telegraph Co. charges and regulations for television 
transmission services and facilities. 

Recommended action: Submitted for instructions.* 

1. The memorandum of Harry M. Plotkin prepared for the Senate Committee 
on Interstate Commerce recommends, among other things, that “The Commission 
should undertake at the earliest practicable date an examination of the reason- 
ableness of the telephone company charges relating to broadcast opera- 
tions * * *.” The report states that “it has been a long time since the Commis- 
sion has given consideration in a formal proceeding to the rates of the telephone 
company affecting broadcast operations” ; and that if such rates could be reduced 
without placing an unfair burden on the users of other services of the telephone 
companies, it would increase the availability of network programs to more 
television stations—particularly those located at a distance from established 
common-carrier interconnection points. In view of this recommendation that 


Sema is recommended that action on this case be withheld pending the outcome of the 
owing: 
(1) Submission of recommendations and determination of cost data by the ad hoc 
committee now in the process of formation for this purpose. 

(2) Result of the hearing on Doc. 11518 (multiple-channel rates) set for December 6, 
which involves A. T. & T. justification for reduced rates. 
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the Commission institute formal rate investigation proceedings, it appears appro- 
priate at this time for the Commission to review the present status of the pro- 
ceedings which it instituted in docket No. 8963 on April 28, 1948, with respect to 
the reasonableness of the rates and regulations of the Bell System companies and 
the Western Union Telegraph Co. for the intercity transmission of television 
programs. Such a review will enable the Commission to decide what further 
action, if any, may be desirable or warranted at this time in the proceeding.* 


PROCEDURAL HISTORY OF DOCKET NO. 8963, ETC. 


2. On March 29, 1948, A. T. & T. filed new tariff schedules (concurred in by 
other Bell telephone companies) setting forth rates and regulations, effective 
May 1, 1948, applicable to intercity channels furnished for video transmission in 
connection with television broadcasting and television receivers.* On March 30, 
1948, Western Union filed schedules with the Commission establishing new rates 
and regulations applicable to the transmission of the video portion of television 
programs between New Yerk, N. Y., and Philadelphia, Pa. 

3. A protest against the new intercity rates and regulations was filed by the 
Television Broadcasters Association contending that the tariffs were unreason- 
able and discriminatory and requesting the suspension and investigation thereof. 
Py order of April 28, 1948, upon consideration of the new schedules and the 
protest, the Commission, on its own motion, instituted an investigation into the 
lawfulness of the new rates and regulations, but denied the request for suspen- 
sion inasmuch as such action might have resulted in discontinuance of the video 
transmission service during the suspension period or in the rendition of the 
service without charge. 

4. Hearings were commenced on June 15, 1948, but were recessed on the same 
date until September 28, 1948, to permit additional time for the preparation 
of evidence. Dumont and Philco who intervened in the proceedings, petitioned 
the Commission to determine, in advance of the rate and other issues in the 
proceeding, the issue relating to the reasonableness of A. T. & T.’s tariff regula- 
tion by virtue of which the Bell System companies refused to permit intercon- 
nection of their intercity program transmission facilities with private intercity 
transmission facilities operated by broadcasters. Recognizing the desirability 
of an early determination of the latter issue, the Commission, by order of October 
18, 1948, directed the hearing examiner to proceed forthwith to complete the 
taking of evidence on that issue and to close and certify the record to the Com- 
mission for decision thereon. The order of October 18, 1948, recited among other 
things that the Commission’s decision on the interconnection issue would have a 
direct and material bearing on the determination of the rate issues and that a 
substantial period of time would be required to complete the hearings on the 
matters involving the latter isuse.* 

5. On September 21, 1949, the Commission issued its final report and order 
on the interconnection issue, pursuant to which A. T. & T. filed revised tariff 
regulations which provided for the interconnection of Bell System intercity 
TV channels with similar channels furnished by others. Concurrently, the 
Commission instituted a separate proceeding (docket No. 9539) pursuant to 
section 201 (a) of the Communications Act to determine whether a public need 
existed for the establishment of a physical connection between the intercity 
TV transmission facilities of Western Union and those of the Bell System 
companies. On October 14, 1952, the Commission disinissed and terminated the 
proceedings in docket No. 9539, finding that the evidence failed to support the 
need for interconnection of present or proposed facilities of Western Union 
and the Bell System companies. On March 24, 1953, the Commission denied 
Western Union’s petition for rehearing and reconsideration. 

6. No further formal action has been taken by the Commission in connection 
with the rate and other issues involved in docket No. 8963 except that on 
January 17, 1951, the Commission ordered that revised schedules filed by A. T. & T. 


2Staff instructed to bring back to the Commission its estimate as to the number of 
employees, the amount of time and funds required for investigation of the Bell systems 
television transmission rates (docket No 

3It was the contention of the Bell System that its cost showing with respect to the rate 
issues in the proceedings would require material modifications in the event that it would be 
required to furnish its television transmission facilities on an interconnected basis with 
the facilities of the broadcasters. 

*At the same time or shortly thereafter, the other Bell change companies filed tariff 
schedules containing similar rates and regulations for interexc e channels furnished by 
en = also containing a new or revised rates and regula th ons applicable to local 
channeis 
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to be effective January 25, 1951, applicable to the use of intercity TV channels 
for the transmission of 405 line field sequential! color signals, be included within 
the scope of the investigation in docket No. 8963.° 


TV TRANSMISSION CHANNEL RATE HISTORY 


7. In February 1946, A. T. & T, and the New York Telephone Co. placed in opera- 
tion between New York City and Washington, D. C., two television transmission 
channels on an experimental basis. Later on in 1946, the companies installed 
temporarily for experimental purposes bridging terminal equipment at Baltimore 
and Philadelphia. The companies furnished the experimental television trans- 
mission service without charge. It appearing from the experimental operation 
that the use of television transmission facilities on a commercial basis was 
warranted and that various broadcasting companies were making daily use of 
the facilities for intercity transmission of television programs between New 
York and Washington, A. T. & T. filed, effective August 1, 1947, tariff schedules 
containing rates and regulations for use of the facilities between New York 
and Washington. However, prior to the effective date of the new tariff schedules, 
and following the protests of certain broadcasters and networks as to the level 
of the proposed rates, A. T. & T. withdrew the new tariffs. 

8. In the spring of 1948, A. T. & T., the other Bell System companies and 
Western Union filed, effective May 1, 1948, the currently effective rates for inter- 
city television channels which are at issue in docket No. 8963. The new rates 
of the telephone companies resulted in charges for interexchange channels and 
station connections which were 23 to 39 percent lower than the rates which 
A. T. & T. filed and then withdrew in 1947. In connection with these filings, 
A. T. & T. and Western Union both submitted engineering cost estimates for 
providing the service covered by their respective tariffs. The estimates of A. T. 
& T. were not based on its then existing facilities and operations alone, but were 
also based on foreseeable improvements in facilities and operations which 
were then in contemplation, such as, an improved type of coaxial cable and a 
predominant use of microwave radio facilities. It is appeared to the staff, from 
the estimated cost data submitted by A. T. & T., that the revenues from the 
proposed rates, at least insofar as the immediate future was concerned, might 
not meet the estimated cost requirements of furnishing the service. A. T. & T. 
took the position that the new rates were not based on current costs alone, but 
were promotional in character and reflected forward looking costs of furnishing 
the service. 

9. Petitioning the Commission to suspend the new rates and to investigate their 
lawfulness, the Television Broadcasters Association asserted, among other things, 
that (a) the rates were excessive and unreasonably burdensome on commercial 
television transmission; (b) that the rates appeared to be based on costs not 
properly allocable to the television transmission services of A. T. & T.; (c) that 
the rates were based only on costs relating to transmission by coaxial cable 
although it was contemplated that the service of the telephone company would 
be rendered by microwave radio relay as well; and (d) that the rates were unduly 
discriminatory between monthly and occasional users of the service. 

10. As indicated above, the Commission, upon consideration of TBA’s petition 
and the new tariff schedules, denied the request for suspension but ordered the 
investigation of the lawfulness of the new rates and regulations. Hearings com- 
menced on June 15, 1948, when the Bell System introduced its engineering cost 
data in evidence. Following the resumption of the hearings in September 1948, 
the Commission ordered that further consideration of the rate issues be deferred 
until the interconnection issue had been determined. 

11. In 1953, the Bell System undertook a cost study of video transmission chan- 
nels. The study was submitted to the Commission in January 1954. It 


5 Other changes which have been made in the Bell Systems’ video tariffs but which have 
not been formally included in the issues of docket No. 8963 include (@) provision, effective 
August 15, 1951, for the use of interexchange channels in connection with color broad- 
casting on an experimental basis other than 405 line field sequential color; and (b) rates 
and regulations filed, effective October 1, 1954, applicable to combined audio and video 
channels on a “package” basis. 

* Apparently a principal reason for undertaking the study was the Bell System’s expecta- 
tion that the Commission would shortly prescribe standards and regulations for color 
television broadcasting and that there would follow a demand for channels for video 
transmission in connection with the use of color signals. Accordingly, the telephone com- 
pany desired to file a color transmission rate schedule concurrently with the Commission’s 
authorization of color. Although the Commission piscermed NTSC color standards on 
December 17, 1953. effective January 25, 1954, the Bell System decided to defer the filing of 
regular color transmission rates. 
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included a breakdown of the computed investment, expenses, taxes, and revenues 
associated with the furnishing of local and interexchange channels in connection 
with the transmission of the video portion of television programs, as of June 30, 
1953. Briefly, the study showed a claimed net investment in intercity channels 
as of that date of $74.5 million with costs exceeding revenues (amounting to 
$16 million) by about $900,000 annually. The study also made a forward look 
of costs associated with an expanded network (monochrome and color) which, 
the company believed would be more representative, from a cost standpoint, of 
the conditions which would apply in the future. The Commission’s staff under- 
took a detailed review and analysis of the methods employed by the company 
in the study and the Commission’s field offices also made spot audits of the 
company’s work papers and computations wherever practicable. 

12. Inasmuch as the Bell System had extended network service to many new 
cities and TV broadcast stations in the latter part of 1953, the staff, in the spring 
of 1954, requested the Bell System to rework its original study in order to reflect 
more current cost conditions. The staff also requested certain refinements in 
the basic methods which in its analysis of the original study, appeared to be 
indicated. 

13. On September 15, 1954, A. T. & T. submitted a revised study based on net- 
work facilities as of December 31, 1953. This study showed a claimed net in- 
vestment related to interexchange channels as of that date of $113.8 million, 
annual revenues of $22 million, with net operating earnings of $2.5 million annu- 
ally, a return of 2.2 percent. The company’s forward look, based on the number 
of television stations on the networks increasing from 231 as of December 31, 
1953, to 498, and assuming present rate levels, approximated 3 percent related 
to its claimed future network net investment. The staff has requested the com- 
pany to revise its study of interexchange costs, to reflect its operating data as of 
the end of 1954 when 327 television stations were connected to the Bell System 
intercity network. This new study is expected to be completed in May of this 
year. The separate study of local channels showed a net investment as of 
December 31, 1953, of $18.6 million, with estimated expenses exceeding annual 
revenues ($2.7 million) by $700,000. 


DISCUSSION OF THE PROBLEM 


14. In deciding what further action, if any, is required with respect to the 
question of the reasonableness of the Bell System’s rates for television trans- 
mission services, the intercity portions of which are in issue in docket No. 8963, 
the following considerations appear relevant. 

(@) In instituting the proceeding in docket No. 8963 in 1948, it was the Com- 
mission’s intention to test the lawfulness of the Bell System’s rates on a public 
record and to give to all interested parties the opportunity to examine the Bell 
System’s cost and other justifications for such rates. Principally because of the 
desire of the Commission and the interested parties to resolve the interconnection 
— at the earliest possible date, formal consideration of the rates has been 
deferred. 

(bv) The information supplied by the Bell System with respect to its estimated 
costs of furnishing the services to which the rates in issue apply, has indicated 
that from the date of inception of the service until the middle of 1953, when 
118 television stations were connected to the telephone company network, the 
rates have not covered Bell’s estimated costs of furnishing the service. The 
most recent cost data covering operating results as of the end of 1953, when 
231 stations were connected, indicated that the rates were producing a return 
of about 2.2 percent on Bell’s claimed net investment in the service. Although 
an additional 96 stations were added to the network during 1954, it is ques- 
tionable whether the additional revenue produced thereby will materially in- 
crease the return of 2.2 percent indicated as of the end of 1953. The extent 
of any increase in return that may have actually been experienced will be demon- 
strated by the current study being made by the Bell System of its costs as of the 
end of 1954. 

To the extent practicable, the staff has carefully reviewed the methods em- 
ployed by the Bell System in its cost studies and has conducted spot audits of 
the company’s figures and computations. Suggestions made by the staff as 
to desirable refinements in the study methods have been adopted by the company. 
On the basis of these reviews, the staff believes that the studies give some 
approximation of the Bell System’s operating results under the rates in question, 
and create some doubt as to whether downward adjustments in existing rate 
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levels, as distinguished from possible rate structure revisions might be justified. 
However, it is to be kept in mind that the cost data has not been subjected to 
the test of cross-examination on a public record or to the critical review of 
interested representatives of the broadcast industry. 

(c) Although the proceedings in docket No. 8963 were originally instituted 
largely in response to protests, formal and informal, from representatives of 
the broadcast industry, there have been few, if any, direct representations made 
to the Commission since that time by the broadcast industry with respect to 
the level of the Bell System’s television transmission rates. On occasion, in- 
quiries have been made by representatives of the industry as to the status of the 
proceedings. On other occasions, certain networks (ABC and Du Mont) have 
expressed dissatisfaction with the rate levels before congressional committees ; 
however, not to the Commission. For that matter, none of the four networks 
have complained to the Commission in recent years. One can only speculate as 
to the reason for this absence of further complaint to the Commission. It may 
be due to a belief that the Commission has the question of the reasonableness of 
the rates under consideration in the pending proceeding in docket No. 8963. Or 
it may be due to a changed attitude of acceptance of the rates by the networks 
and broadcasters. 

(d@) The basis for the concern expressed in the Plotkin memorandum appears 
to arise principally from the inability of TV broadcasters in remote communi- 
ties located at a distance from the basic network facilities to pay the telephone 
company line charges in order to obtain network programs which they deem 
to be essential to economic survival. In this regard, the Bell System has re- 
cently announced its intention to offer an off-the-air pickup service to such 
stations at charges substantially lower than those for regular network service, 
thus facilitating the extension of network service to remote communities. 

(e) In view of the indicated current level of earnings of the Bell System from 
its TV transmission services, as indicated previously, it is possible that a re- 
sumption of the formal investigation in docket No. 8963 would not produce rate 
reductions to users of the service. On the other hand, it could well be that a 
formal rate proceeding might induce the Bell System to contend for rates 
somewhat higher than those presently in effect. In that event, unless Bell’s 
justification could be materially invalidated, the Commission might find that it 
is confronted with the problem of authorizing rate increases instead of rate 
reductions. 

(f) Finally, it is to be noted that the broadcast industry, through the 
NARTB, is in the process of forming an ad hoc committee, composed of repre- 
sentatives of the television networks and stations, to investigate the reasonable- 
ness of the Bell System’s tariff rates and regulations. This committee may 
facilitate the clarification of the industry’s current views on the matter before 
the Commission. 

15. The Common Carrier Bureau is presenting the foregoing discussion to 
bring the Commission up to date on the status of docket No. 8963 and for any 
instructions to the staff the Commission may consider appropriate. 


Haroitp G. Cowalrt1, 
Chief, Common Carrier Bureau. 


FEDERAL COMMUNICATIONS COM MISSION 


Washington, D.C. 
Marcu 11, 1955. 
INTEROFFICE MEMORANDUM 


For: Special meeting—Plotkin memorandum. 

To: The Commission. 

From: Chief, Common Carrier Bureau. 

Subject : Docket No. 8963: American Telephone & Telegraph Co. and the Western 
Union Telegraph Co. charges and regulations for television transmission 
services and facilities. 

Reference: Memorandum, dated March 8, 1955, for Common Carrier agenda, 
March 9, 1955, item 1, re same subject. 

Recommended action: See paragraph 4. 


1. The Commission, at its meeting of March 9, 1955, in considering the refer- 
ence item, instructed the staff to prepare estimates with respect to the number 
of staff personnel and the amount of money and time that would be involved 
on the part of the Commission’s staff to go forward with the investigation of 
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Bell System rates for its television transmission services (docket No. 8963). 
An estimate was also requested of the staff as to the amount of personnel, funds, 
and time that would be required for a sufficiently complete informal investiga- 
tion, in advance of any hearing, in order that the Commission might be able to 
ascertain, in advance of a formal investigation and hearing, the probable results 
that might be expected to be forthcoming from formal proceedings either by way 
of rate increases or reductions, 

2. The staff has reviewed both of these matters and is of the opinion that if 
the Commission decides that further proceedings with respect to the rate issues 
involved in docket No. 8963 are desirable or justified in the public interest, such 
proceedings could be completed within a reasonable period of time, without a 
requirement for additional personnel or funds and without undue interference 
with other essential functions. With respect to the amount of staff work and 
time that would be entailed in order to complete a preliminary informal investi- 
gation of the rate question, in order to give the Commission additional basis for 
judging the probabie results of a formal investigation and hearing, the staff is 
of the opinion that the amount of time would be substantially less than required 
by formal proceedings, but that the nature of the work would not be materially 
different. However, it is to be kept in mind that the results produced by an 
informal, preliminary investigation are not necessarily indicative of the results 
which might obtain on the basis of a formal proceeding. In the latter type of 
proceeding the telephone companies’ justifications for the rates would be ex- 
amined on a public record, its witnesses cross-examined under oath by all inter- 
ested parties, and its supporting data subjected to detailed examination ag to 
its validity, reasonableness, and representativeness. In reaching its decision on 
the rates, the Commission would have the benefit of a complete record as well as 
the analysis of that record by its staff and other interested parties, all of which 
might very well contribute to producing conclusions different from those produced 
by informal ex parte procedures. 

3. The staff believes that it has a sufficient number of qualified personnel 
to conduct formal proceedings, if the Commission believes such action war- 
ranted, for the following reasons : 

(a) In a proceeding of this type, the common carrier has the burden of 
coming forward with evidence necessary to demonstrate the reasonableness of 
the rates in issue. Thus, the carrier produces for the record evidence with 
respect to its claimed investment and expenses involved in furnishing the 
services; the methods employed in developing the costs and the reasons for 
selecting such methods wherever allocation problems are involved; the con- 
siderations which entered into its construction of the particular rate levels 
and rate relationships in light of present and expected revenues and the pattern 
and volume of usage of the service; and data bearing upon the rate of return 
it believes the service should produce, as well as any other relevant data. 

(b) The function of the staff in such a proceeding is to see to it that 
the carriers supply for the record any other evidence which the staff believes 
necessary for a complete record, and to cross-examine the carrier on the 
reasonableness and validity of its presentations. It is not the function of 
the staff to make its own studies of the telephone companies’ costs or to make 
comprehensive field audits of the companies’ arithmetic and bookkeeping. Ob- 
viously, this would be an impossible task for the regular staff of any regulatory 
body dealing with an operation the size of the Bell System. 

(c) The type of proceeding presented by docket No. 8963 is no more com- 
plex or momentous than many other proceedings which the Commission has con- 
ducted over the years with respect to domestic and international telegraph rates, 
or rates of the marine carriers. On the basis of our experience with such other 
proceedings, it appears that the rate proceeding in docket No. 8963 could be 
accomplished with the use of approximately 12 persons, representing about 2 
man-years with an expenditure of about $17,500 (see attachment). 

4. In view of the foregoing, a decision by the Commission not to formally 
investigate the rates in issue in docket No. 8963, solely on the grounds of lack 
of necessary personnel, would be unwarranted. The real problem to be re- 
solved at this time is whether, in light of all the circumstances and pertinent 
available facts, there is now a substantial question as to the lawfulness of 
the program transmission rates in issue in docket No. 8963, which warrants 
designation of the matter for disposition on a formal record. 


Haron G. Cowa1it1, 
Chief, Common Carrier Bureau. 
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Type, TIME, STAFF, AND Cost ESTIMATES OF A TELEVISION PROGRAM 
TRANSMISSION RATE PROCEEDING 


I. Type of proceeding: A nonseparation of functions case, to be heard by an 
examiner, with record to be certified to the Commission. 
II. Timetable: 


Date of order March 15, 1955. 
Hearing, 2 weeks May 16-27, 1955. 
TR ba aes a i May 28—June 26, 1955. 
Hearing resumed, 1 week June 27—July 1, 1955. 
July 2-17, 1955. 
Rebuttal hearing, 3 days July 18-20, 1955. 
TROUG On0Ge 3. ia it July 27, 1955. 
Proposed findings due Sept. 16, 1955. 
Tipiieee Ginette i sh Nov. 15, 1955. 
Exceptions due Dec. 19, 1955. 
Oral argument, 1 day Jan. 19, 1956. 
Final decision March 15, 1956. 


III. Staff requirements: 


Man-days 
nm ele Bes ke 
| Prehear-| At hear-| Recess 
| ing | ing’ |andpost-| 
| hearing 





Lawyer in charge 

Lawyer assisting 

Engineer -__- 

Accountant 

Accountant assisting 

Clerical and stenographic 

ee OE a ond dncicsciincsseonn 
Division and Bureau Chiefs _ - -- 
Hearing examiner 


RINE iris seach dente iainanne Saath 's a 
Estimated travel and per diem___..------ 





1 
1 
1 
1 
1 
2 
2 
2 
1 
12 











Mr. Stneman. In addition, I offer some documents which were re- 
quested from the National Association of Radio & Television Broad- 
casters. These relate to a special industry committee to investigate 
rate charges. I also offer some additional documents from the Nationa! 
Association of Radio & Television Broadcasters concerning A. T. & T. 
microwave connection charges. 

The Cuarrman. They may be accepted. 

(The documents referred to, consisting of office memoranda of 
NARTB dated August 25, 1955, September 13, 1955, March 6, 1956, 
and June 22, 1954, are as follows :) 


NARTB INTEROFFICE CORRESPONDENCE 


To: Mr. Fellows. 

From: Messrs. Wasilewski and P. Walker. 

Subject: A. T. & T. microwave connection charges, re letter from Dietrich Dirks, 
KCOM, and your memo re same. 

Date: June 22, 1954. 

You will recall that this subject was mentioned to you some time ago by Prose 
Walker in regard to a further investigation of the matter. The engineering de- 
partment has received several letters from broadcasters calling attention to these 
high charges, and more especially the lack of a guaranteed amortization period 
(by the FCC rules, sec. 4.631) (c)) whenever a broadcaster does install micro- 
wave equipment to use until the A. T. & T. is able to provide the service. We 
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think it should be stated that most of the letters that have been received were 
prompted by representatives of Raytheon Corp. which is in the microwave busi- 
ness, and they have been pushing this subject for all they were worth including 
informally trying to get our support for the project. On the basis of the letters 
received, it appears that if broadcasters could be assured of a reasonable amor- 
tization period for such equipment, they would be happy (not that they like the 
high charges of A. T. & T.). 

Our general knowledge of the common carrier picture indicates that we should 
approach with due caution any proposal to petition the FCC for a renewal of its 
investigation in the matter of rates. As you know, a common-carrier operation 
is very complex overall. The ramifications enter into every phase of communi- 
cations. We seriously doubt if just one facet of the problem could be intelli- 
gently discussed without giving consideration to all the others. This would be 
extremely time consuming and costly. A reference to some docket cases of the 
FCC reveals several pertinent statements, such as the following: 

“In the cases when microwave radio relay stations are operated to effect such 
(intercity) relays, the private radio relay authorizations will be canceled upon 
the availability of adequate common-carrier facilities, in accordance with the 
* * * Commission policy enunciated in docket No. 6651, because of frequency 
considerations” (FCC docket No. 89638, p. 38, December 21, 1949). 

This policy has not been changed and is a firmly entrenched one (docket 
9363). In fact, section 4.631 (c) of the Commission’s rules presently states: 

“(c) Television intercity relay stations provide a means on an interim basis 
whereby television-broadcast licensees may provide their own intercity television- 
transmission services in connection with the operation of their television-broad- 
cast stations. The provision for this service is a purely temporary measure 
designed to assist the television industry until such time as adequate common- 
carrier facilities are available, and broadcasters who venture into the business 
of relaying television programs by means of television intercity relay stations 
should plan to amortize their investments at the earliest possible date.” 

Commissioner Sterling advises that they have already discussed the possi- 
bility of giving the broadcasters more lenient and definite amortization. He 
also indicated that this was one of the things which they might do to assist the 
plight of the UHF broadcasters and he implied that it would be applicable to 
both VHF and UHF. If such should occur, it would provide for some relief. 
In respect to the rates themselves, a full-scale investigation would be required 
to even venture an opinion as to their justness, and we doubt if this could be 
accomplished without a hearing before the FCC. Just what the basis for such a 
petition would be, other than the broadcaster claims that he can do it cheaper, 
is open to question. That immediately raises doubt, if under the present rules 
A. T. & T. could be required to furnish service at all, since that portion of the 
circuit would not be under their control. This could easily tie up both legal and 
engineering for many months as well as require outside assistance. 

In fact, the original rate hearing on the lawfulness of A. T. & T.’s charges for 
video service has never been concluded. Thad Brown was very active in this 
preceeding at its outset, and could provide you with estimates as to the costs 
involved in contesting the matter further. As you know, A. T. & T. is presently 
contemplating the filing of a new tariff for monochrome and color transmission, 
and perhaps this will trigger the situation off. 


INTEROFFICE MEMO 
JUNE 1, 1948. 
From: CBS executive offices. 
To: Mr. Stanton, care of Mr. Murphy. 
Subject: TBA request for hearing on common-carrier rates for television. 

The A. T. & T. filed their rates on March 29, 1948; Western Union on March 30. 
The TBA board of directors met on April 15 and filed their petition requesting 
hearings on April 23, through Thad Brown, Jr., of the office of Robert & McInnis. 
Hearings were set for June 15. 

The Commission has requested the carriers to prepare and present certain 
data for evidence. The A. T. & T., through Mr. Miller, vice president of Long 
Lines, and Mr. Carter, general manager of Long Lines, met informally with Mr. 
Poppele, president of TBA, and requested that TBA withdraw. The request was 
based mainly on the grounds that nothing could be gained and, perhaps, much 
could be lost, in that the rates for television were low and the rates for radio 
had always been too low. If one were opened up, it would open the other. 
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Following this meeting, Mr. Poppele raised the question with Mr. Brown and, 
informally, with some of the board members as to whether or not the hearings 
should be postponed. On May 18, Mr. Brown put in a conference call to the 
directors, stating that— 

1. To postpone would weaken our case. 

2. The Commission expects it and had already submitted a list of questions to 
both Western Union and A. T. & T. It would only be of a preliminary nature 
anyway ; the fight will be long drawn out. 

3. Chances of relief are probably greater than none. 

Subsequently, another meeting of the board was held, attended by Mr. Phillips 
for Du Mont; Mr. Bingley for Philco; Mr. Carlton Smith for NBC; Mr. Raibourn 
for Paramount; and the writer for CBS. This, again, was at the request of the 
telephone company and was attended by Mr. Miller and Mr. Carter. They 
carried on the discussions in somewhat greater detail than at the preliminary 
meeting with Mr. Poppele, pointing out that the present gross revenue of $8 
million per annum for radio netted them only 1 percent. They agreed that it 
was difficult for both the broadcasters and the telephone company to work out 
the high costs of getting underway. 

The conclusion was that no one present saw any reason for dropping the case. 
The way it lines up at present: about 50 percent of the TBA stations have come 
through following a request for an extra assessment to support the case. The 
only network checks received so far were from CBS and Du Mont. ABC, who 
have no member on the board, have given qualitative approval. Mutual, accord- 
ing to Mr. Poppele, is sympathetic but whether they are far enough along to 
make their full payment ($2,500) is still a question. NBC are remaining what 
they call neutral. 

It should be pointed out that some of the broadcasters’ interests are different 
from others. For example, GE are eager to press the case because they are 
experimenting fn the common-carrier field themselves. This is true of Philco, 
through Mr. Bingley. The telephone company so far has refused to interconnect 
with Philco facilities. To some extent, it may be true of Du Mont. The RCA 
neutral position may be a result of cross-licensing arrangements with A. T. & T., 
or possibly noninterference by A. T. & T., on their point-to-point services. Aside 
from special interests, all agree the costs are prohibitive. 

It is the opinion of Jack Jett that the burden of evidence wili be on us. With- 
out at least 6 months of statistical gathering, it will be hard to prove the case. 
If this is true, should the postponement be requested or are we antagonizing the 
telephone company for nothing? 

On the other side, isn’t television being set back by the high rates? Shouldn’t 
there be more sympathetic help on the part of the telephone company and the 
Commission to get television underway? Can we properly represent our stations, 
either in TBA or as a network, by not taking issue in this matter? 

L. W. LOWMAN. 


Marcu 6, 1956. 


Mr. RicHarp 8S. SALANT, 
Vice President, Columbia Broadcasting System, Inc., 
New York, N. Y. 

Dear Dick: It will be our intention to forward carbon copies of the enclosed 
correspondence to members of the Senate Interstate and Foreign Commerce 
Committee, as well as Chairman McConnaughey, Kenneth Cox, and Nick Zapple, 
communications adviser. 

Will you have your office advise ours when you have signed and mailed the 
letter so that we may then release our copies? 

With kindest personal regards, 


Cordially, 
Tuap H. Brown. 


NATIONAL ASSOCIATION OF RADIO AND TELEVISION BROADCASTERS, 
Washington, D. C., March 7, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear SENATOR MAGNUSON: It has come to my attention that on February 21, 
1956, the Honorable George C. McConnaughey, Chairman of the Federal Com- 
munications Commission, in testifying before your committee concerning the 
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American Telephone & Telegraph ‘charges for intercity television transmission, 
stated (mimeographed transcript, p. 552) : 

“I think we might tell you they are very apt to go up. The television in- 
dustry has made a very close study of it at a number of conferences which were 
had, and I think from the standpoint of costs they are apt to go in the opposite 
direction.” 

While Mr. McConnaughey’s statement concerning the “television industry” 
and its views concerning television transmission tariffs is not wholly clear, this 
testimony has given rise to considerable misunderstanding concerning the status 
of a study currentiy being conducted by a committee, established by the National 
Association of Radio & Television Broadcasters, and known as the television 
transmission tariffs committee, of which I am chairman. Accordingly, I am 
writing this letter in order to report on the status of this committee’s study. 

The television transmission tariffs committee was established by the television 
board of directors of the National Association of Radio & Television Broad- 
casters at a meeting of the board January 26,1955. To quote from the resolution, 
it was “created for the purpose of investigating the reasonableness and validity 
of common-carrier tariffs relating to intercity relay filed with the FCC.” After 
preliminary organization meetings, the committee met on March 21, 1955, and 
April 7-8, 1955, with representatives of American Telephone & Telegraph. It 
soon became apparent, as a result.of these meetings, that a determination of 
the reasonableness of A. T. & T. intercity television transmission charges was 
exceedingly complex and that the committee could itself reach no conclusions. 
Accordingly, on May 5, 1955, the committee recommended to the National Associa- 
tion of Radio & Television Broadcasters that, because of the complexity of the 
issues, and their transcendent importance to the industry, a fund be raised 
from voluntary contributions by television stations and networks, in order that 
outside experts could be retained to make a comprehensive study of the 
A. T. & T. rates and the basis therefor. A copy of the committee’s report and 
recommendation to the NARTB is attached hereto. 

The NARTB approved the committee’s recommendation, and the stations and 
networks have contributed in excess of $50,000. The law firm of Cravath, 
Swaine & Moore, New York City, has been retained to make the study recom- 
mended and to report to the committee, and the industry, concerning the basis of 
A. T. & T’s rates, its costs, and the reasonableness of the rates. The law firm 
is now only in the earliest stages of its study, and is currently seeking to obtain 
necessary information from A. T. & T. Because some questions have arisen 
concerning the information which Cravath, Swaine & Moore have requested of 
A. T. & T., a meeting between the committee and A. T. & T. representatives is 
scheduled for March 16, 1956. 

It is apparent from these facts, therefore, that the question of A. T. & T.’s 
charges and costs is now under intensive, but still very preliminary study by 
the television industry. Certainly, no cor2lusion, tentative or otherwise, has 
been reached by the committee, or the television industry, that A. T. & T.’s costs 
have risen or that any rate increase is warranted. 

In order that there be no misunderstanding about the work of this committee, 
to which the television industry has so generously contributed in both confidence 
and funds, we would appreciate your placing this letter in the record of: the 
current hearings of your committee. 

Yours very sincerely, 
Rrcwarp 8. SALant, 
Chairman, Television Transmission Tariffs Committee, 
National Association of Radio and Television Broadcasters. 


RESOLUTION BY THE TELEVISION TRANSMISSION TARIFFS COMMITTEE 
Washington, D. C., May 5, 1955 


Whereas the issue of tariff rates is of transcendent importance to the whole 
structure of the television broadcasting industry, and a rate increase might have 
disastrous consequences to that structure ; and 

Whereas it appears from the subcommittee report that it is extremely diffi- 
cult to reach a conclusion as to whether present tariff rates are reasonable or 
unreasonable ; and 

Whereas a proper approach to the resolution of the problem would be very 
costly and time-consuming, involving the engagement of outside experts and the 
expenditure of several hundred thousands of dollars, even without litigation ; 
and 
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Whereas because of the difficulties described in the subcommittee report, the 
committee can give no assurance that an expenditure of as much as half-a- 
million dollars would result in action which would either reduce or even main- 
tain present rates ; and 

Whereas since the establishment of this committee and the preparation of 
the subcommittee report, the A. T. & T. has postponed a rate increase for 6 
months ; and 

Whereas this 6 months’ period provides the opportunity for additional organi- 
zational and preparatory efforts : Therefore be it 

Resolved (as a recommendation to the TV board of the NARTB), That an 
all-industry committee be formed; and that this all-industry committee take all 
steps necessary and desirable to assure the availability of funds and expert judg- 
ment to resist any requested rate increase; and that this all-industry committee 
meet regularly, in order to keep informed of the situations and to keep the public 
andthe industry apprised of the current status of A. T. & T. intercity video 
rates. 


APRIL 13, 1956. 
Re Television Transmission Tariffs Committee. 


Mr. JOsEPH HEFFERNAN, 
Vice President, National Broadcasting Co., 
RCA Building, New York, N.Y. 

Deak JoE: Recently I forwarded to you a copy of a letter over Dick Salant’s 
signature as chairman of subject committee clarifying and correcting implica- 
tions involved in statements by the Chairman of the FCC (before the Magnuson 
inquiry) concerning the television industry’s position and activities with regard 
to A. T. & T. tariffs. 

Senator Magnuson referenced said letter to Chairman McConnaughey, and the 
Chairman’s reply was inserted in the record of the television inquiry on Tues- 
day, March 27. Chairman McConnaughey’s letter is quoted in full: 


MARCH 23, 1956. 
Hon. WARREN G. MAGNUSON, 
United States Senate, Washington 25, D.C. 


Deak SENATOR MaGnuson: This is in reply to your letter of March 16, 1956, 
enclosing a letter from Mr. Richard S. Salant dated March 7, 1956, relative to 
my testimony before the Interstate and Foreign Commerce Committee on Febru- 
ary 21, 1956, concerning the charges of the telephone companies for intercity tele- 
vision program transmission. Mr. Salant’s letter refers to a statement made by 
me before the committee to the effect that these charges “are very apt to go 
up.” Specifically you inquire as to whether any hearings are scheduled or 
contemplated with respect to such charges. 

My testimony referred to was not intended to mean that the Commission had 
reached any conclusions as to the reasonableness of the rates of the telephone 
companies for television-program transmission service. In the testimony im- 
mediately preceding my statement, certain informal studies of the cost of fur- 
nishing television transmission service made by American Telephone & Tele- 
graph Co. were mentioned. The most recent of these studies, which were com- 
pleted last August and which reflect the situation as of the end of 1954, on its 
face purports to show that A. T. & T. is earning considerably less return on tele- 
vision transmission service than on its communication services as a whole. Un- 
der such circumstances, if the validity of A. T. & T.’s study be assumed, there 
would be little likelihood of reduced rates. It was this thought that my state- 
ment was intended to convey. 

The Commission cannot, of course, make any firm conclusions as to the validity 
of A. T. & T.’s study and the results indicated thereby without a more thorough 
investigation of that study. Since the completion of the study, the Commission’s 
staff has been engaged in an informal inquiry as to various aspects of the study. 
It is expected that the results of the staff’s inquiry will be submitted to the Com- 
mission for its consideration in the near future. Whether or not formal hear- 
ings should be instituted will depend to a large degree on the information de- 
veloped by this inquiry. 

With respect to the further statement in my testimony alluded to by Mr. 
Salant, to the effect that the television industry has made a close study of the 
rates, I did not intend to convey that the committee of which Mr. Salant is chair- 
man had reached any conclusion as to the propriety of the rates. My statement 
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was only intended to indicate that we were aware that this committee also had 
this matter under consideration and had met with representatives of A. T. & T. 
with respect thereto. 

Sincerely yours, 
GerorGE OC. McConNAUGHEY, Chairman. 
With kindest personal regards. 


— THap H. Brown 


To: H. E. Fellows. 

From: T. H. Brown. 

Subject: Television Transmission Tariffs Committee. 
Avue6ust 25, 1955. 

1. I talked to Merle Jones shortly after your call to him today, and I presently 
have a call in for Dick Salant. I confirmed to him, based upon talks with the 
FCC, that the continuation of status quo as requested by A. T. & T. last May 
would terminate on November 30, at which time Bell would have to ask for 
either a continuation of its experimental color rates or file new tariffs. In light 
of this date and the resolution of the Television Board in June, it would behoove 
us to have a meeting of subject committee in September, permitting several 
months for additional study and, if necessary, conferences with A. T. & T. 
officials. 

2. In talking with both Cowgill (head of the Common Carrier Division of the 
FCC) and to his assistant, Gerard, it was confirmed to me that the FCC is 
actively continuing its own study of this intercity video-rate problem, particu- 
larly in light of the Plotkin report which had pointed up that the Commission 
had never gone on record as to the reasonableness or otherwise of the A. T. & T. 
rates. They could not estimate a date for the completion of this study, but it is 
doubtful if there would be any release prior to the above November 30 date. 

38. It was Cowgill’s guess, based on the fact that there have been little or no 
major changes during the past summer that A. T. & T. might very well ask to 
have the matter further postponed on November 30. 

T. H. B. 


P. S. I have just talked to Dick Salant and agree urgent we have committee 
meeting as soon as possible. Tuesday, September 13, in New York City, is sug- 
gested. Ihave to call Dick back tomorrow after talking with you. 


PROPOSED MINUTES OF THE MEETING OF THE TELEVISION TRANSMISSION TARIFFS 
CoM MITTEE 


Waldorf-Astoria Hotel, New York City, September 13, 1955 


The meeting was called to order at 12:15 p. m. by its chairman, Richard S. 
Salant, CBS. The following committee members were in attendance: Joseph A. 
McDonald, representing Joseph V. Heffernan of NBC; Bill Trevarthen, repre- 
senting Frank Marx of ABC; A. James Ebel, KOLN-TV; Lee B. Wailes, Storer 
Broadcasting Co. Chris J. Witting, Westinghouse Broadcasting Co., joined the 
committee at approximately 2 p. m. 

Excused and absent from the meeting were: W. D. Rogers, Jr., KDUB-TV, 
and Harold Essex, WSJS-TV. 

In addition, Thad H. Brown, Joseph M. Sitrick, and Dan W. Shields of the 
NARTB were present. Harold EB. Fellows, NARTB president, joined the com- 
mittee at approximately 2: 30 p. m. 

Mr. Salant opened the discussion by suggesting a review of the thinking behind 
the resolution of the television board concerning this committee. 

Mr. Brown then discussed the facts concerning the committee resolution of 
May 5, 1955; the subsequent television board resolution of June 23, and the 
television board’s rejection of the all-industry concept and the desired retention 
of the committee’s work within the NARTB. Upon question, Mr. Brown ex- 
plained that the all-industry concept, originally suggested by this committee, was 
rejected by the Board on the basis that all pertinent, interested parties are 
NARTB members. 

The chairman then indicated that there were three possible directions for 
the committee to take: First, the committee could remain in existence, meeting 
from time to time and by this minimum action possibly create some sort of 
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holding action on A. T. & T.; the committee could dissolve; or the committee 
could enter into an active campaign against the possibility of a rate increase 
by taking steps toward the retention of counsel, etc. 

Upon question from Mr. Trevarthen as to what A. T. & T. has been doing 
since the last meeting of this committee, the chairman said that it was known 
that they had completed their restudy, but there is no way of knowing what 
the study reveals or in what direction they may go. The chairman did discuss 
the fact that A. T. & T. currently has a “caravan” traveling throughout the 
country, visiting individual television stations for the purpose of “selling” them 
on the job A. T. & T. has been doing, their many problems, costs, difficulties, etc. 

Upon question from Mr. Wbel, Mr. Brown gave a report on FCC activities 
to date, to the effect that there has been no sign of activity from A. T. & T. 
The FCC has activated its own intramural study based on the Plotkin report. 
Mr. Brown discussed a conversation held between a member of the NARTB 
legal department and Mr. Cowgill, Chief of the Common Carrier Division of 
the FCC, in which Mr. Cowgill gave an off-the-record guess that A. T. & T. 
would not file any intentions for a rate increase on October 30. Mr. Brown 
reviewed the fact that October 30 was the date for filing intentions, November 
80 was the filing date for any rate change, and that the FCC had 90 days after 
that in which to hold a hearing. Mr. Brown also discussed at some length 
the suggestion made to the NARTB member by Mr. Cowgill that the committee 
meet with Mr. Cowgill in the near future to go over the material in the FCC 
files with respect to the A. T. & T. rates on intercity video. 

The committee discussed this proposal, together with the television board 
resolution. Mr. Wailes was assured that the television board was interested 
in the committee’s work, despite the “delicate” wording of the board resolution. 
Mr. Salant reviewed the risk involved in any investment that would be made 
toward an investigation of A. T. & T. rates. 

Upon suggestion by Mr. Ebel that the committee should publicize the fact that 
A. T. & T.’s requested rate increase represents only three one hundredths of 1 
percent of their (net) (gross) revenues; Mr. Brown stated that he would be 
hesitant to publicize this to the membership. 

The committee then discussed the costs involved to make any investigation 
into A. T. & T. rates. Mr. Brown commented that it would probably cost between 
$40,000 and $50,000 just to find out if the industry had a case against A. T. & T., 
and the chairman added that it would probably run to $250,000 for a full hearing. 
Upon question from Mr. Ebel as to what a rate increase would cost the industry, 
Mr. Salant pointed out that a 49-percent, across-the-board increase, black-and- 
white and color, would entail an additional cost of some $20 million per year. 

Mr. Wailes asked how comparable this situation was to the ASCAP fight in 
1949. Mr. Salant answered that the difference is from the point of view of 
collecting funds; that is, the stations have to pay ASCAP fees directly but don’t 
always realize that, although networks pay A. T. & T. bills, the stations in the long 
run are carrying the costs of the intercity relay. Mr. Trevarthen commented 
that the television industry can arouse no sympathy with the general public so 
long as the industry is publicized in terms of great financial success. He felt 
that the only way to get anywhere would be to discredit the A. T. & T. figures. 

Mr. Trevarthen made the suggestion that we could perhaps get some informa- 
tion on the true costs involved by asking Western Union what it would entail 
to duplicate A. T. & T. facilities. 

Mr. Salant then reviews previous contacts the networks have had with Western 
Union about 8 months ago—wherein Western Union proposed that they campaign 
with the networks to form a corporation that would set up duplicate facilities. 
Although they estimate that they could operate a system at about one-third the 
cost of A. T. & T. facilities, they did not have any specific figures to back up the 
estimate. It was figured that such a compilation of figures would cost in the 
neighborhood of $500,000 for further study. Mr. Salant indicated that CBS felt 
there were serious economic, engineering, and legal questions involved to which 
Western Union had not addressed itself to sufficiently for their satisfaction. He 
also pointed out that it would take 2 to 3 years to set up such a system, and that 
it would subsequently be obsolete within 4 or 5 years. In summation, he felt 
that A. T. & T. has, in reality, no competitor. 

At this point Mr. Brown read to the committee a telegram received from Mr. 
Rogers: “I regret very much that previous commitments preclude my being 
present at the tariff committee meeting in New York City. If plans should 
change, of course, I will be there; reference your question, my only suggestion 
is that we play all the delayed tactics in the book for I feel the longer we can 
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get them to delay any action, the better our chances are to keep them from pos- 
sibly ever filing for an increase because I predict that their growing income from 
our industry with the present tariffs will be such that they may not have a 
point of argument in the future. Also, let’s do not loSe sight of the fact that it 
is very evident that they are most anxious to maintain top relations with our 
industry. Best personal regards to you and the entire committee.” 

After a short discussion of Mr. Rogers’ own relay operation in Texas, Mr. 
Mr. McDonald commented that such private operations might become more 
feasible in the future, considering the new “scatter effect” technique. This 
would give A. T. & T. partial station competition. Mr. Salant observed that this 
may have the effect of forcing A. T. & T. to contract their facilities and charge 
even higher rates to operate the “heart” of the system, and that this still does 
not resolve the immediate problem of the next 3 years. 

Mr. Ebel referenced the psychological effect of conducting a study with regard 
to the possibility of Mr. McDonald's proposal, and suggested that we request per- 
mission from the FCC to maintain private systems above and beyond the degree 
to which they are permissible today. Mr. Salant opined that the industry would 
have to go to Congress to get an O. K. for such a proposal. 

Mr. Ebel discussed the possibility before the committee, and suggested that 
this committee might work on several different aspects of the problem all at once, 
thus keeping A. T. & T. “off balance’ so to-speak. Mr. Ebel reiterated the sug- 
gestions of a public-relations campaign of the stations, an engineering study of 
private intercity relay networks, the Western Union proposal, study of FCC 
material, ete. 

Mr. Salant agreed to this proposal but felt that the committee still must let 
A. T. & T. know that the industry is ready to fight any proposed rate increase. 
Mr. Wailes commented that A. T. & T. was probably way ahead of the committee 
on figuring out alternatives to the present system. 

Mr. Ebel, continuing to review, felt that in the final analysis the committee 
would have to consider substantial expenditure to effect any of the above pro- 
posals. He also felt that to raise such funds, the committee would have to rely 
upon the networks and the larger stations. 

Mr. Trevarthen discussed the fact that an attack on the A. T. & T. rate struc- 
ture would be a costly and time-consuming job; he suggested that the industry 
might make a detailed analysis of just one segment of the relay system, such as 
the leg from Los Angeles to San Francisco. If it can be proven that that segment 
can be done for less money, then the segments can be projected through the 
entire country. Mr. Ebel pointed out that A. T. & T. would immediately say that 
whatever leg we chose was an exception. * * * 

The chairman concluded a short further discussion on the subject by pointing 
out that this committee really couldn’t decide which method would be best to 
analyze A. T. & T. rates, and that this was a job for an expert. 

Mr. Brown at this point reiterated the Cowgill invitation and the preliminary 
investigation by a rate expert of the A. T. & T. material on hand, as well as the 
FCC material. In the discussion that ensued, Mr. McDonald and Mr. Wailes 
agreed that a trip to the FCC by the committee was indicated. Mr. Brown refer- 
enced the background of the Commission itself, pointing out that the present 
Commissioners represented more than ever the common carrier viewpoint. 

At this point the committee adjourned for lunch. 

The committee reconvened at 2:30 p. m., joined by Mr. Witting and Mr. 
Fellows. The chairman summed up the morning session by reiterating the three 
proposals discussed at that time. that the committee appoint a subcommittee to 
confer with the Commission staff; that there be an investigation as to whether 
a full-scale expenditure would be of value; and that the committee instigate 
public talk of an alternate or duplicate relay system. 

Mr. Fellows felt that it was good for a subcommittee to talk with Mr. Cowgill 
in private, but that they should not hinge any decisions on his statements. Mr. 
Fellows felt that the committee itself constituted a reasonable threat to A. T, & T., 
that attempting minor jobs would be just “coasting,” and that there is nothing to 
prevent the committee from going to the Television Board again with a recom- 
mendation to an all-industry committee. He commented that although NARTB 
will “scare” A. T. & T. just so far, an all-industry committee would undoubtedly 
indicate to A. T. & T. that the industry is ready to put up a fight. 

Upon question from Mr. Witting as to whether the FCC was reactivating docket 
853, Mr. Brown stated that it was doing so in relation to the Plotkin report. 

Mr. Salant felt that two things could be done relative to Mr. Fellows’ proposal : 
either go to the industry as a whole for the full amount; or try for pledges 
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to hire legal and accounting experts to determine whether $250,000 would do any 
good. Mr. Fellows felt that the committee should either ask for a pledge of the 
full $250,000 now with a cash deposit for the $50,000; or ask for the $50,000 with 
the expressed hope that the larger figure would not be necessary. Mr. Fellows 
discussed the breakdown of the $50,000, with the suggestion that the networks 
put up one-half on the basis of $10,000 for NBC and CBS, and $5,000 for ABC. 
Mr. McDonald agreed, but felt that the network contribution should come from 
their O. and O.’s. 

Mr. Fellows went on to comment that he didn’t think that it would be difficult 
to obtain the $50,000, but he felt it should be made plain that the purpose is to 
really fight A. T. & T. and thus save some 15 to 20 million dollars per year. 

The committee then discussed the feasibility of raising such a fund and the 
difficulties of presenting the problem to the stations. Mr. Fellows pointed out 
that the industry was “sitting on a powderkeg” and that this would be the story 
to use to obtain the necessary funds. As to how the committee would obtain 
approval from the Television Board, Mr. Fellows stated that it would be possible 
to do it by either phone or letter. 

Mr. McDonald discussed the fact that getting the support of 20 to 40 major 
stations to pledge the fund would have an advantage of keeping the issue “within 
the house.” He felt that the association should not be thought of as shying away 
from the problem. The committee should not touch NARTB funds but rather 
collect additional moneys from NARTB members only. He was concerned that 
any all-industry committee would be labeled by A. T. & T. as being network 
dominated. 

Mr. Brown discussed the men to be retained for this preliminary investigation. 
He would be a rate lawyer, would hire his own accountants, engineers, etc., would 
be committed to the fee no matter what his findings. Mr. Salant added that he 
would be the only man involved and that the proposed fund was not for an over- 
all campaign. 

Mr. Ebel asked if the proposal should be instigated by a resolution by the com- 
mittee to the Board. Mr. Fellows and Mr. Brown indicated that this was so. 

Mr. Salant stated very firmly that there should be no publicity on this before 
Board approval, pointing out that should the Board disapprove the proposal, and 
it had been given to the trade press, said disapproval would have a disastrous 
effect upon the work of the committee. 

Mr. Brown indicated his concern over NARTB’s administering funds, yet not 
advising the full membership on this. He pointed out that if it were an all- 
industry committee, this would be no problem. Mr. Fellows suggested that it 
might be done by authorizing this NARTB committee to administer this special 
fund. Mr. Ebel suggested that there be a general letter to the full membership 
suggesting a free-will contribution, followed by a hard-sell campaign to the 
20 important stations. Mr. Fellows mentioned the possibility of discussing the 
whole problem openly with the trade press—that the committee believes the in- 
dustry needs more facts to protect itself and to know where it stands. This 
would be in a letter to go to all broadcasters. Mr. Wailes discussed the problem 
further, referencing the problem of tipping our hand to A. T. & T. with the 
results of the preliminary study. On the subject of publicity, Mr. Fellows 
warned the committee that anything going to the Television Board will sooner 
or later reach the trade press. Mr. Salant suggested that the proposed resolu- 
tion can be given to the Board by phone and reiterated his concern over any pub- 
licity before the Board O. K. 

In the way of possible action, Mr. McDonald suggested the committee appoint 
a three-man committee to meet with Cowgill to write the resolution and te 
contact the television board, and Mr. Salant added that they should screen the 
lawyers and hire the counsel selected. Mr. Fellows suggested that this man 
come from either New York or Washington. 

Upon question from Mr. Witting as to how the board would react, Mr. Fellows 
suggested that they be given both the proposed resolution and letter. The reso- 
lution should ask that they authorize the distribution of the letter to the member- 
ship; the letter would explain the current situation and further ask for a dona- 
tion for a specific cause. Mr. Fellows agreed that this was unusual but felt that 
most board members would agree to it. Upon suggestion from the chairman. 
Mr. Fellows agreed further that the letter would mention a contribution based 
upon NARTB dues, pointing out that TV membership dues bring in some $32,000 
per month; therefore, a request for a contribution constituting the station’s 
one-quarter-hour rate would gross about $65,000 if everyone gave. Mr. Fellows 
guestimated that he contributions would bring the committee to 70 percent of 
its goal. 
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After a short further discussion, Mr. Ebel moved that a subcommittee be 
appointed to meet with the FCC’s Chief of the Common Carrier Division, to 
draft a resolution to the television board and a letter to the television member- 
ship requesting a donation, and when the subcommittee deems it appropriate, it 
should begin screening possible counsels. Mr. Wailes seconded the motion; 
carried. 

Mr. Salant suggested that the committee find out immediately if the networks 
are willing to go along with this proposal. 

Mr. Brown reiterated the possibility of “hard selling” should the letter not 
prove effective. The 20 or so stations contacted would be asked to underwrite 
the full amount, subject to a reduction of the amount should the call for funds 
by the letter prove to be effective. This should be done by telephone before 
a letter is sent. 

Mr. Fellows indicated that the NARTB television department should begin 
immediately to figure out exactly what can be expected from the television 
membership based on their one-quarter-hour rate. 

The committee then discussed with Mr. Sitrick the nature of the press release 
that would go out following adjournment. Mr. Sitrick was directed to write 
such a release in most general terms only. Mr. Sitrick proposed a press release 
based on this; it was read to the committee and approved. 

The committee discussed the nature of the subcommittee to be appointed and 
subsequently agreed that it would comprise the three network representatives 
on the committee, plus Mr. Witting. Mr. Salant suggested that Mr. Brown 
should be with the committee during their visit to the FCC. Mr. Fellows asked 
that copies of the resolution and letter as drafted be sent to the other members 
of the committee. Mr. Salant said that the subcommittee would appreciate 
suggestions from the full committee on possible counsel to be retained. 

After a short discussion on exactly what basis the suggested donation should 
be made, the committee agreed to use the same one-quarter-hour as specified 
for dues in the bylaws. 

There being no further business, the committee adjourned at approximately 
4p. m. 


The Cuarrman. Are there any further questions? 
Mr. Stneman. No, sir. 


The Cuarrman. Thank you very much, Mr. Bridges. 

The next witness is Mr. Vance L. Eckersley of Scranton, Pa. 

Before we hear Mr. Eckersley, I should like to place in the record 
the statement of Lester L. Cox, president of KYTV in Springfield, 
Mo. to the House Antitrust Subcommittee dated September 18, 1956. 

(The statement referred to is as follows:) 


STATEMENT OF LesTeR L. Cox TO House ANTITRUST SUBCOMMITTEE, SEPTEMBER 
18, 1956 


My name is Lester L. Cox. I reside in Springfield, Mo. I am president of 
Springfield Television, Inc., a Missouri corporation, which owns and operates 
television station KYTV in the city of Springfield, Mo. 

Station KYTYV is an affiliate of the National Broadcasting Co. and the Ameri- 
can Broadcasting Co. Both of these networks furnish live television programs 
to station KYTV over facilities furnished by A. T. & T. (1 propose to hereafter 
refer to A. T. & T. as the telephone company.) Station KYTV, in addition to 
accepting network programs from American Broadcasting Co., in turn, originates 
for the American Broadcasting Co. for distribution to its network affiliates a 
live television show titled, “Ozark Jubilee.” 

I am also a vice president of Mid-Continent Telecasting, Inc., a Kansas corpora- 
tion which owns and operates television station KOAM-TV, Pittsburg, Kans. 
Because of this station’s proximity to Joplin, Mo., it renders acceptable television 
service to that city as well as Pittsburg, Kans. Station KOAM-TV is the 
affiliate of the National Broadcasting Co. and the American Broadcasting Co. 
in the Pittsburg-Joplin area. 

The two largest cities near Pittsburg-Joplin and Springfield, Mo., are St. Louis, 
and Kansas City, Mo. Of these two cities, Kansas City is nearest. Both of 
these cities, from time to time, have events taking place which would be of 
material interest to television viewers of KYTV and KOAM-TV. In addition, 
from an advertiser’s standpoint, several stations linked together serving a 
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regional market area would be an attractive advertising buy if the cost would 
not be prohibitive. Such an arrangement would bring both programs and reve- 
nue to television stations which, under present conditions, cannot obtain either 
programs or revenues from the foregoing sources. 

The present conditions referred to above which make the formation of an 
intrastate network unfeasible, are not the rates charged by the stations for their 
time but the rates charged by the telephone company for transmitting the pro- 
grams from station to station. 

The telephone company has, I am informed, two methods of transmitting tele- 
vision programs from one place to another, namely by cable or by microwave 
relay. 

The cable method involves the connecting of two desired points by a coaxial 
eable which is capable of transmitting the television programs. Sometimes, 
I am informed, the video or picture part of the program must be sent over the 
coaxial cable but the aural or sound part of the program may be transmitted 
over ordinary class A telephone lines. 

The microwave relay method is a system whereby the television program is 
transmitted from one point to another point by the use of radio frequencies. 
Using this method, the program is transmitted without the use of coaxial cables 
between the two cities. Whether some small bit of cable may be used by the 
company from its test board to the station involved is not known to me and 
even if it does use cable for this purpose, no material difference will result. 
It is obvious that the installation and maintenance of a cable for the purpose 
of transmitting television programs is a more expensive method than the use 
of the microwave relay system; yet, it appears the telephone company charges 
the same rate regardless of which method it employs to transmit the program. 

The microwave relay method is the method used by the telephone company 
to serve KYTV and KOAM-TV. 

At one time, my companies considered the proposition of forming a regional 
network of television stations primarily located in Missouri cities. The idea was 
rather short-lived because preliminary investigation disclosed that because of 
the staggering cost of telephone facilities the project was unfeasible at that time. 
It was, therefore, abandoned subject to being reactivated when and if some relief 
from the staggering cost of telephone facilities has been obtained. 

The telephone company charges a rate of $39.50 per mile per month for an 
8-hour-per-day service. The mileage between Kansas City and Pittsburg-Joplin 
is 135 miles, which means that an expenditure for telephone facilities capable 
of transmitting a program from Kansas City to Pittsburg-Joplin for 1 month 
would cost $5,332.50. 

The mileage from Pittsburg, Kans., to Springfield, Mo., is 80 miles, which 
would involve a monthly expenditure of an additional $3,160. This would mean 
a total telephone cost of $8,192.50 per month, or a total of $101,910 per year 
for merely linking 3 television stations together. We felt that we could not 
successfully solicit regional advertisers to use such facilities when such terrific 
costs for telephone service alone would have to be considered. For this reason, 
as I said before, the project was abandoned but, we hope, only temporarily. 

Actually, the telephone company now is receiving considerable revenue from 
its microwave facilities linking Kansas City, Pittsburg-Joplin, and Springfield. 
There are 4 television stations on this circuit, 2 serving Joplin and 2 serving 
Springfield. All of these stations are affiliated with the national networks; 
therefore, using the figures given above and applying 4 stations instead of 2, 
it will be apparent that the telephone company at present receives $203,820 per 
annum. 

Payment to the telephone company is made by the network which ordered 
the facilities; however, the stations in the final analysis pay the cost of the 
facilities by having to give their respective networks a certain number of com- 
mercial hours per month for which they receive no monetary return from the 
network. It is by this method that the networks recoup their expenditures for 
telephone facilities. 

The committee should bear in mind that television stations located in the 
smaller markets of necessity have lower rates for the simple reason that they are 
in small markets. It would be materially to their advantage, both programwise 
and from an income standpoint to be able to receive commercial programs from 
stations in the larger markets. Their lower rates make them attractive to 
regional advertisers. The high cost of linking them by the telephone company’s 
microwave or cable, however, precludes such linking to their and the public’s 
detriment. 
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We feel that if there is a cheaper method of transmitting programs than 
coaxial cable, and we know there is a cheaper method, namely microwave relay, 
that in those cases where the microwave relay system is used by the telephone 
company, rates based upon the cheaper method of transmitting the programs 
should be used so the public may benefit therefrom. 

In order to approach this subject on as fair a basis as possible, I instructed 
a nationally known consulting radio engineering firm, A. D. Ring & Associates 
of Washington, D. C., to check into the costs involved in such a system as is 
being used to service the stations on the Kansas City-Joplin-Springfield route. 
Their investigation of this matter in the files of the Federal Communications 
Commission shows that the present system used by the telephone company 
eost approximately $876,000. This firm estimates that a system while not as 
elaborate as the telephone company’s system, but still capable of transmitting 
television programs in a first-class manner between the respective stations can 
be constructed for a figure ranging between $450,000 to $600,000. 

In any event, it is submitted that income of $203,820 per annum on an invest- 
ment of either $876,000 or $450,000 to $600,000 is a very fine income and in 
either case must represent a substantial margin of profit. 

It is suggested that the committee should investigate the possibility of per- 
mitting television stations to provide their own microwave relay systems for 
the purpose of transmitting programs from station to station. In certain in- 
stances where telephone facilities were not available or could not be made avail- 
able in the immediate future, I am informed, the Federal Communications 
Commission has authorized the construction of private microwave systems 
which appear to be working satisfactorily. 


TESTIMONY OF VANCE L. ECKERSLEY, OF SCRANTON, PA. 


Mr. Eckerstry. My name is Vance L. Eckersley, lawyer and 
. P. A., residing in Scranton, Pa. 

Scranton Broadcasters, Inc. 

Mr. Keatinc. Excuse me. Do you have a prepared statement ‘ 
Mr. Ecxerstey. I did not prepare copies of it sir, I am sorry. It 


was not prepared until last night. 

Scranton Broadcasters, Inc., which owns and operates the Scranton 
broadcasting station WGBI-AM and FM and TY, is wholly owned 
by the family of the late Frank Darby who began operating WGBI 
radio more than 30 years ago. 

I have been associated in a representative capacity with Scranton 
Broadcasters, Inc., since 1938, and for the past 2 years virtually all of 
my time has been devoted to the corporation and its broadcasting 
stations. 

WGBL-TV is 1 of 4 UHF television stations located in the 
Scranton-Wilkes-Barre-Hazleton metropolitan area aspiring to serve 
the million and a half people who live in the northeastern quarter of 
Pennsylvania. Another station started but is now off the air, 1 out of 
a total of 61 UHF casualties. 

Mr. Keratrne. Did you say you are 1 of 4 UHF stations? 

Mr. Ecxerstey. Yes, sir. 

Mr. Keartrne. Is there a VHF station in the same area? 

Mr. Ecxersiey. No; there is not. 

The CuatrMan, This is the northeast area? 

Mr. Ecxerstry. Yes, sir. 

The CHarrman. What are the large cities in that area in eastern 
Pennsylvania, Easton, Hazelton, Bethlehem ? 

Mr. Eckerstey. Scranton is the largest; Wilkes-Barre is next; Al- 
lentown actually is larger, but it lies in a different section of the 
State. Allentown is larger than Wilkes-Barre, but not as large 
as Scranton. 
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In an industry so precarious that simple survival is considered the 
measure of success, all four stations are successful. 

Mr. Keatrna. In that comment you are referring only to UHF 
stations ? 

Mr. Ecxerstry. Yes, sir. 

Mr. Keatine. VHF stations are not having a very hard time now, 
are they ? 

Mr. Eckerstey. Most VHF stations, I believe, are quite pros- 
perous. 

Moreover, these UHF stations have demonstrated that VHF com- 
petition is not insuperable by virtue of eliminating nearby Bingham- 
ton channel 12 from this Pennsylvania market where it had enjoyed 
a monopoly prior to 1953. 

Mr. Parvin Binghamton is a VHF station ? 

Mr. Ecxerstey. Yes, sir. 

Mr. Keatine. Doesn’t that come down into your area, too? 

Mr. Ecxerstry. Yes, sir; it does. The signal is available there, 
but not used to any great extent, because local people want to listen 
to local things. 

Today the market is universally recognized as all UHF, and all 
receivers are all-channel receivers. 

A national competitive television service requires UHF stations, 
but UHF stations will prosper only when they convince the networks, 
the station representatives, the advertising agencies and their clients, 
that UHF television is not an inferior service. This would be quick- 
ly possible were all receivers all-channel receivers, not merely in 
northeastern Pennsylvania and a few other isolated areas, but every- 
where. 

WGBI-TV passed the breakeven point after more than 2 years of 
substantial losses. Revenues are gradually increasing, but the most 
stringent economy in operation remains mandatory to maintain the 
hovering scale where profit hangs in the balance. 

This necessity for economy is obvious to anyone examining the 
situation, even superficially. For example, compare the total num- 
ber of WGBI-TV employees with the number employed by the large 
metropolitan area stations. Each Scranton employee must some- 
how accomplish the output of his 6 or 7 big city counterparts, per- 
haps more, because WGBI-TYV telecasts approximately the same 
number of hours but receives fewer network programs. And if 
WGBI-TV were not receiving its network signal via common car- 
rier, it would still be operating at a loss. 

WGBL is receiving its network shows via its own intercity relay 
station in the Pocono Mountains from the signals of New York chan- 
nel 2, and Philadelphia channel 10 signals are received and relayed 
to the Scranton transmitter. Stations WCBS-TV and WCAU-TV 
permit the use of their signals as a source of the CBS network pro- 
grams which WGBI-TV is authorized to transmit. 

Mr. Keattne. In other words, you are able to get the network pro- 
grams by this relay system, taking them off the VHF station? 

Mr. Ecxerstey. That is correct. We receive the signal in the 
Pocono Mountains from the 2 stations, either 1 of the 2 stations, and 
then relay those signals to our transmitter located just outside of 
Scranton. 

Mr. Stneman. Excuse me. 
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Mr. Eckersley, before you got this transmitter, you did attempt for 
a short time to take signals — the Empire State Building off the 
air; is that right? 

Mr. Ecxerstry. For a time; for a period of approximately 5 or 6 
months we did receive a signal at our Scranton transmitter from the 
Empire State Building, channel 2. 

The Cuatrman. What station is that in New York? 

Mr. Ecxerstey. WCBS. That signal was not satisfactory, and 
that was the reason why we went into the Commission and got per- 
mission to erect our present intercity radio station. 

Mr. Srveman. So your relay station now picks up the signal from 
WCBS at the Empire State Building, that is, picks it up off the air 
after being transmitted from the Empire State Building and then re- 
transmits it to Scranton; is that correct ? 

Mr. Ecxerstry. That is correct. 

Mr. Keating. Do you have to pay WCBS for that service? 

Mr. Ecxerstey. No, sir. It is our understanding that under exist- 
ing rules and regulations the FCC will authorize a station——— 

The CuarrmMan. Excuse me. Could you siphon off any kind of pro- 
gram, if you wished, without paying for it? 

Mr. Ecxerstey. No, sir. Under FCC rules, any station may re- 
peat the program of any other station having first received permission 
from that other station to so do, and having filed that permission 
with the Commission, and the permission must be granted. 

Mr. Keatine. You had to go through a proceeding before the Com- 
mission to get this? 

Mr. Ecxerstey. In order to construct our relay station we had to 
ask the FCC for permission to erect it and receive a license. 

The Cuarrman. Can you do that without the permission of the 
Columbia Broadcasting Co. station, or must you get their permission ? 

Mr. Ecxerstey. We, of course, could erect a relay station without 
their permission, but we cannot use their signal without their per- 
mission. 

The Cuatrman. I see. So that you now have gotten consent from 
CBS-TYV in New York to use their signal ? 

Mr. Ecxerstery. Yes, sir. 

Mr. Keatrne. And you do not pay for that? 

Mr. Ecxerstry. No, sir. 

Mr. Keating. Did they oppose your application before the Com- 
mission ? 

Mr. Ecxerstey. No. As a matter of fact, the network was entirely 
cooperative. We are a CBS affiliate. 

Mr. Keating. You are a CBS affiliate? 

Mr. Ecxwersiey. Yes. 

The CuHamrMan. That makes a difference. 

Mr. Ecxerstry. I assume. It is our understanding that under ex- 
isting rules and regulations, the FCC will authorize a station to con- 
tinue operating an intercity relay until such time as adequate common- 
carrier facilities are available. 

Monochrome common-carrier facilities are now available at Wilkes- 
Barre and provide service to 1 of the 4 area UHF stations. The 
two other stations maintaining intercity relays similar to that oper- 
ated by WGBI-TV. It costs WGBI about $500 per month, or $6,000 
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per year to operate its own intercity relay. This figure includes 
epreciation based on an estimated useful life of 5 years. 

A common carrier would charge WGBI more than $6,000 per 
month, or $72,000 per year to provide service from either Philadelphia 
or New York. 

Mr. Keatine. Twelve times. what it is costing-you now? 

Mr. Ecxerstey. Yes, sir. 

Mr. Keatine. And would that service be comparable in any way? 

Mr. Ecxerstey. In all fairness, sir, I think that the service would 
be superior to what we now have, in several respects: No. 1, it would 
have all network programs whether or not they were carried on chan- 
nel 2. Right now we get only such network programs as are car- 
ried on channel 2, and there are occasions when channel 2 does not 
carry CBS programs, as for instance when a football game is blacked 
out, or a fight is blacked out. 

The CuarrMan. Would the other chains, like National, allow you 
to siphon off their programs if you are affiliated with Columbia? 

Mr. Ecxerstey. We would not be permitted to use NBC programs. 
We have an NBC-UHF station at Wilkes-Barre. 

The Cuarrman. There would be no advantage to you, then, to have 
this additional privilege ? 

Mr. Keatina. Yes; the point is there might be a CBS program on 
at a certain hour which they would get instead of the football game. 

The Cuatrman. I asked him if CBS would permit him to take a 
National chain program, under those circumstances. 

Mr. Ecxerstey. Sir, the idea is this: Very often—not very often 
but occasionally—CBS carries, for instance, a fight on its network. It 
does not broadcast and telecast that fight in New York City. It is 
left out in New York City so that channel 2 does not carry that fight. 

Well, in that we have only the channel 2 signal as a source of our 
CBS programs, we are automatically blacked out. If we were on 
the A. T. & T. or common-carrier service on the channel, we would 
not be blacked out. 

That would be the advantage of the A. T. & T. service. 

The Cuarrman. Would that be worth the additional cost? 

Mr. Ecxerstey. No, sir, it would not. 

Now, to go further 

Mr. Knatine. Are you going to give the other advantages? We 
have had some rather startling figures here and I think in all fairness, 
as you indicated, we should know whether the services are comparable. 

{r. Eckrerstey. Well, the second place in which perhaps our serv- 
ice is not quite as good as A. T. & T. service would be is that there 
obviously is some deterioration in the signal from channel 2 to the 
Pocono Mountains caused by interference of some sort that occasion- 
ally you would get on your own set. 

To that degree, the signal we receive is not as good as that which 
would be received were there no off-the-air pickup involved. It is 
only in those two instances, I believe, that the service is not com- 
parable. 

The Cratrman. Mr. Eckersley—excuse me. 

Mr. Ecxerstry. Go ahead. 

The Cuarrman. I just wanted to ask you this: You are comparing, 
are you not, A. T. & T. coaxial cable service with off-the-air pickup 
service; are you not? 
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Mr. Ecxerstry. No, sir; I am not. Most A. T. & T, service these 
days, I believe, is microwave relay, not coaxial cable. There is no 
intermediate VHF or UHF broadcast, off-the-air broadcast. It takes 
the signal and sends it out over the microwave facilities and through 
intermediate stops arrives at the transmitter of the station which 
wants to use it. 

Mr. Stneman. In other words, they use more transmitters than you 
use? 

Mr. Ecxerstey. That is correct. 

Now, this comparison, sir, which you indicated is 6,000 per Po 
against 70,000 per year, or a comparison of 1 to 12; that, I think, is 
not completely fair for the reason that if WGBI were required to use 
a common carrier, it would request the CBS network to order the 
service for it. CBS would not charge WGBI the amount it paid for 
the service, but would impose its uniform weekly charge amounting 
to 150 percent of WGBI’s basic hourly rate of $400. 

Mr. Stneman. May I interrupt you for just one moment, Mr. Eck- 
ersley. I think you will find that the Raniare CBS affiliation agree- 
ment does not charge 150 percent of the basic hourly rate, but 150 per- 
cent of the average hourly rate, which because of the high cost of 1- 
minute spots and 5-minute programs may be considerably more than 
$400, which is the basic hourly rate. 

Mr. Ecxerstey. In our case it is $400, and you indicate that it might 
be higher. It is my understanding that it would be 150 percent of our 
basic hourly rate. 

Mr. Stneman. It is never 150 percent of the basic hourly rate. It is, 
in both cases, 150 percent of the average hourly rate, and in some 
cases I think you will find, if you could examine the CBS contracts, that 
they sometimes charge the full line charges, or request that the affiliates 
pay the line charges. 

Mr. Ecxerstry. However, if my figures were correct, then WGBI 
would pay the network $600 per week, or $31,200 per year, so that the 
comparison then becomes $6,000 a year against $31,000. 

Mr, Keatiyc. I want to compliment you. It is very refreshing—it 
ull makes a good case for you and it always makes a better case if you 
almost bend over backwards to be fair about it. 

Mr. Ecxerstey. Thank you, sir. 

Mr. Keatrne. We have had a lot of evidence here where you would 
think there was no virtue on the other side whatever. Everybody 
on our side is a saint and everybody on the other a sinner, and it is very 
refreshing to get someone that obviously knows what he is talking 
about and has presented it this way. 

Mr. Ecxerstry. Well, sir, thank you, but I would like to point out 
that the $25,000 a year that is involved is a very significant sum of 
money to us. 

Mr. Keartine. Yes. 

Mr. Ecxerstey. We would now be losing money instead of doing a 
little better than breaking even if we were forced to use common carrier 
service. 

The Cuatrman. You are a lawyer; are you not ! 

Mr. Ecxerstry. Yes, sir. 

Mr. Cuarrman. Would you say that 8 years is rather a long time for 
the FCC to make a decision ? 7" 

Mr. Ecxerstry. I would consider it a very long time, sir. 
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The Cuairman. Any further questions? 

Mr. Ecxerstey. I haven’t quite finished. WGBI saves money there- 
by which it sorely requires by operating its own intercity relay station. 

Whether the saving amounts to $25,000 or $66,000 depends on net- 
work arrangements. An annual expenditure of $25,000 doesn’t sound 
like much in television terminology. To WGBI-TY, operating in the 
best UHF market in the country, it represents a difference between 
operating at a profit and a loss; to the less fortunately situated UHF 
stations, $25,000 per year conceivably represents bankruptcy. To 
choose between the economically strong common carrier and the al- 
ready overburdened UHF stations should not be difficult if the purpose 
is to provide a national competitive television service. 

Mr. Stneman. Mr. Chairman, I should like to ask Mr. Eckersley 
just a few questions. 

The CHarrman. Make it a few, because we have one other witness 
that we would like to hear this afternoon. 

Mr. Stneman. Yes, sir. 

Mr. Eckersley, you have indicated to the committee that you have 
built this relay transmitter in the Pocono Mountains at a rather sub- 
stantial investment to your station for the purpose of making these 
off-the-air pickups of channel 2 programs. 

Now, is it not a fact that the substantial investment would be lost 
in the event that A. T. & T. were to decide on its own initiative to 
establish an intercity and microwave relay transmitter for the purpose 
of receiving and retransmitting signals from the Empire State Build- 
ing to the Scranton area ? 

Mr. Ecxerstey. That is my understanding of the present reg- 
ulations. 

Mr. Stneman. Well, then how would your operations be affected if 
you had to abandon your relay station ? 

Mr. Eckerstey. How would it be affected ? 

Mr. Stneman. Yes. 

Mr. Ecxerstey. It would be affected in that we would lose our 
present investment in a relay station and it would cost us, under our 
present setup, about $25,000 a year additional if we ordered the service 
through the network. If we ordered it ourselves it would cost us 
some $66,000 a year additional. 

Mr. Sineman. But operating without either your own service or 
A. T. & T. service would be out of the question; is that right ? 

Mr. Eckerstey. It would be absolutely mandatory for us to have 
one or the other if we were not allowed to operate our own station. 

Mr. Sineman. You have given the committee some figures on the 
comparative costs of these two systems. Do you believe that the 
proposed rule changes in docket 11164 would substantially benefit 
other UHF stations as well as your own? 

Mr. Ecxerstey. I think that almost every other UHF station in 
the country would be benefited more substantially than we would be 
who have a private system. There are three private system in our 
immediate area, understand. 

Mr. Sineman. Do you think that with reduced costs that might 
come from the operation of private systems or with the assurance 
of permanent private systems that UHF broadcasters would be in a 
better position to compete with VHF operators? 

77682—57—pt. 2, v. 233 
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Mr. Ecxerstey. Yes; I do, but they need a great deal of additional 
help. 

Mr. Stneman. Thank you. 

Mr. Chairman, no further questions. 

The Cxatrman. Thank you very much, sir. 

Now we have our last and final witness for today, Mr. Finkelstein. 


TESTIMONY OF HERMAN FINKELSTEIN, GENERAL ATTORNEY FOR 
ASCAP 


Mr. Prerce. Mr. Finkelstein, will you give your name and occupa- 
tion for the record ? 

Mr. Frnxestern. Herman Finkelstein, lawyer. General attorney 
for ASCAP, residing in New York at 440 East 55th Street. 

Mr. Prerce. Mr. Finkelstein, you appear before this committee in 
response to a subpena; is that correct / 

Mr. FINKELSTEIN. I do, sir. 

Mr. Prerce. How long have you held the position as general at- 
torney for the American Society of Composers, Authors & Publishers? 

Mr. Frvxetsrern. I think I have been general attorney for about 8 
years, and prior to that time I was resident counsel from 1943 to, I 
believe, 1948, and general attorney since 1948. 

Mr. Prerce. When and by whom was ASCAP founded ? 

Mr. Frvxexstern. It was founded in 1914 by a small group of 
writers and publishers under the leadership of ‘Victor Herbert and 
his attorney at that time, Nathan Burkman, who became first general 
counsel for ASCAP. 

Mr. Prercr. What is the purpose of ASCAP? 


Mr. Fryxetstern. The pur Ly is to do that for the composers and 


authors and for the users what they could not do individually in 
licensing performances of musical works. When a writer writes a 
song, he has no necessity of acting collectively when he goes to a 
publisher. He does that individually. 

If he is a show writer, he can go to a producer and have the musical 
comedy, if that is what it is, produced on the stage, and he does that 
individually. Arrangements are made with the recording companies 
individually. But in the field of performances there may be thousands 
of performances of each work at the same time, throughout the 48 
States. 

There is no way in the wide world in which any author, or even the 
largest Saal could afford to have an organization to issue licenses 
for the lawful performances of those works. So these licenses must 
be issued by a combination of the people who write and publish music. 
ASCAP is such an organization. It is innnaeboirated Its income 
is divided between the writers and the publishers equally. 

Likewise, its board of directors is composed of an equal number of 
writers and publishers, 12 writers and 12 publishers. No one can 
participate in ownership of the organization except by writing or 
publishing music, and his participation is determined by the public 
acceptance of the works which the member has written, composed, or 
os 

Now, I said that this collective form of licensing was necessary also 
for the user. Imagine operating a dancehall playing 100 tunes an 
evening, and a patron coming up to the orchestra leader and saying, 
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“IT would like to have such and such a number played, because that 
song was being played when I first met the girl who became my wife. 
We are here celebrating our 25th anniversary.” 

Well, it would be impossible for the bandleader to try to get in 
touch with the author to get permission for such use, so some arrange- 
ment must be made under which those users who want to respect the 
law and obtain permission to use copyrighted works can have a very 
large repertory available for their use without separate negotiations. 
ASCAP serves that function for the users. 

Mr. Materz. Are you involved in the controversy between the song- 
writers and BMI? 

Mr. FinKketstern. We are not, though some of our members are 
parties to that lawsuit. Some of our writer members are parties. 
ASCAP is an organization of both writers and publishers, and we 
have no part whatever in that controversy. 

Mr. Keatine. ASCAP is not a party to it ? 

Mr. FINKELSTEIN. We are not a party. 

Mr. Keratine. Let me ask a eral question: If these writers got $150 
million out of the defendants, where would that money go? 

Mr. Finxetstern. That would go to them individually. We have 
only the nonexclusive right to license their works. They may license 
users 

Mr. Keratrnc. There are only 33 plaintiffs, are there not, and there 
are many songwriters who claim to be aggrieved; are there not? 

Mr. Frnxetstern. Well really, Congressman, if I can keep out of 
that controversy I would like to. We as an organization have kept 
out of it. You are asking me really, I think, to pass upon the question 
of should they be suing for $150 million. 

Mr. Keattne. No; no. 

Mr. Finxe stern. I am sorry. 

Mr. Keating. What I meant was, they are representing a much 
larger group of writers than the plaintiffs in that suit. 

Mr. Finxetstein. Thirty-three plaintiffs? 

Mr. Keatine. Yes. 

Mr. Finxetste1n. I do not know that. 

Mr. Keatrine. I thought it was in the nature of a representative 
action; but perhaps Iam wrong. Perhaps it is just for those emtugri 
lar writers who claim to be aggrieved and if so, of course, any damages 
would go to them. I thought perhaps they were representing 333, 
and I was curious about where the money would go if they got it. 

Mr. Finxextste1n. ASCAP is being examined before trial in that 
suit, and I have heard an argument between the attorneys for the 
plaintiffs and the defendants as to whether that is a representative 
action. 

Mr. Keatine. We do not want to try that lawsuit here. 

Mr. Pierce. Did the Department of Justice in 1935 bring an ant: 
trust suit against ASCAP for monopolizing the licensing of songs: 

Mr. FinKetstern. It did bring an antitrust suit against ASCAP 
in 1934; yes, sir. 

Mr. Prerce. Is it true that on March 4, 1941, a consent decree was 
entered in that case which dissipated ASCAP’s monopoly power by 
requiring certain administrative changes in ASCAP’s organization 
and by restricting ASCAP’s permissible activities ! 
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Mr. Finxexstetn. I don’t think that is technically correct. A law- 
suit was brought in 1934. It was tried in the old courthouse in 1935. 
After trying before Judge Goddard for 10 days, the Government 
asked for an adjournment, and Judge Goddard told us we might as 
well consent, because if we didn’t consent to the adjournment the 
Government could discontinue voluntarily. The suit was then ad- 
journed and we didn’t hear anything further about that. We were 
going to stipulate some facts. By the way, we were rather optimistic 
about our chances of success in that lawsuit. Five years later our 
agreement with the broadcasters was about to expire—those were 
5-year agreements—and the Department of Justice became active 
again. We then entered a consent decree on March 4, 1941, under 
these circumstances : The 1934 lawsuit was dismissed because a consent 
decree entered in a lawsuit in which testimony has been given, would 
be res judicata in favor of anybody making claims against the de- 
fendant, and we wouldn’t have entered into a consent decree under 
those circumstances. So the Government withdrew that lawsuit in 
1941 and filed a new lawsuit, and the decree was entered in that new 
suit. 

Mr. Pierce. What were the terms of that consent decree in 1941, 
generally speaking? 

Mr. Finxersrein. The main thing was to require the society to have 
an alternative method of licensing a program system of licensing for 
broadcasting in addition to the old blanket license system that had 
theretofore prevailed. Both the program license and the blanket 
license are blanket licenses, that is, the user has the right to use every- 
thing in the repertory without getting any special permission by 
merely entering into the license agreement the broadcaster has a right 
to use everything. 

The difference in the new system of licensing is that under the 
program license they pay only on those programs that use ASCAP 
music, whereas under the blanket license they pay a percentage on 
all their advertising, less certain discounts. I think that is the main 
thing. And then the rights were made nonexclusive. I think those 
were the main features of the 1941 consent decree. 

Mr. Prerce. Did the 1941 consent decree also require that the society 
could not license any rights other than nondramatic performing rights 
in musical compositions? 

Mr. Finxetstern. I don’t remember whether that was in the 1941 
decree or not. Certainly it was in the 1950 decree. 

Mr. Pierce. Did it also require that a member of ASCAP must be 
free to license music directly without the society’s intervention ? 

Mr. FinxkerstTern. Yes; subject to certain limitations which were 
discontinued in the 1950 decree. 

Mr. Pierce. Did it also require that membership in this society 
must be available to any composer or author of copyrighted music or 
compositions who has had at least one of his orks regularly pub- 
lished and to anyone actively engaged in the music-publishing busi- 
ness whose musical compositions have been used or distributed on a 
commercial scale for at least 1 year, and who assumes the financial 
risk involved in the normal publication of musical works? 

Mr. Finxetsrern. That sounds like the language of the 1950 
amended judgment, but it may have been in the 1941 decree. 
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Mr. Keating. Are you coming, Mr. Pierce, to the amendments of 
that decree later? 

Mr. Prerce. Yes, sir. 

Mr. Keattne. I want to ask a question there. 

Mr. Pierce. All right, sir. 

Mr. Finxersrern. Is my recollection wrong about that, that it was 
the 1941 decree? 

Mr. Pierce. The 1941 decree. In fact, you wrote it up very nicely 
in one of your articles, Antitrust Laws and the Arts, Mr. Finkelstein. 

Mr. Fryxexstern. That was a talk I gave at the University of Chi- 
cago Law School, as I recall, in 1952. 

Mr. Prerce. It also required, did it not, that the society must be 
governed by a board of directors, and there would be 12 publishers, 12 
writers, on this board ? 

Mr. Finxetste1n. That is correct. By the way, on that, in 1941 
the board was elected, one-third every 3 years, and in 1950 it was 
changed so that the whole board had to be elected at 1 time, every 
other year. 

Mr. Pierce. And did it also require in the distribution of royalties 
to members, that primary consideration must be given to the perform- 
ances of a member’s works as shown by objective surveys? 

Mr. Frnxetstern. That is in the 1950 decree. Iam not sure whether 
it is in the 1941 decree. 

Mr. Pierce. Did it also require that any member dissatisfied with 
his apportionment of royalties be given a right to appeal to a special 
panel, presided over by an impartial chairman ? 

Mr. Frinxetsrein. There again, that is in the 1950 decree. 

Mr. Prerce. Did it also require that the society make available to 
broadcasters the form of license known as a per-program license ¢ 

Mr. FINKELSTEIN. Well, that was in both 1941 and 1950. 

Mr. Pierce. You have already explained that, Now, what about 
the business of clearance at the source with respect to networks? 

Mr. Finxersrein. That was in the 1941 judgment. Before 1941 we 
didn’t license the networks at all. We only licensed the individual 
stations, and we proposed in 1941 that we commence licensing the net- 
works for the programs that they originated, and that was one of the 
bones of contention that led to what has been described here as a black- 
out in 1940-41. The networks—— 

Mr. Keatine. That was the ASCAP blackout and not a BMI 
blackout ¢ 

Mr. FinKetstetn. Our music was taken off the air 2 months before 
the ASCAP license actually expired. It expired December 31, 1940, 
and the music was taken off the air November 1, 1940. They were just 
practicing for 2 months. But we were the ones who suggested clear- 
ance at the source by the networks, and that was incorporated in our 
consent decree. 

Mr. Pierce. Now, in 1950 the consent decree was amended. Was 
the idea or principle of clearance at the source extended to the mo- 
tion-picture business ? 

Mr. FInKEste1n. Yes; it was. It was not only extended to the 
motion-picture business, but the society was barred from licensing 
motion-picture theaters, whereas in the network-affiliated-station ar- 
rangement we are not barred from licensing an affiliated station if they 
should prefer to be licensed in that way. 
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In the motion-picture-theater relationship we are required to license 
only the producer, but we must keep out of the field of licensing the 
exhibitor entirely. 

Mr. Pierce. Now, did the 1950 amended decree also permit any user 
to apply to the court for a determination of rates whenever the user 
was dissatisfied with the rate quoted by the society ? 

Mr. FrnxetsTern. Yes, sir; that was a new provision which, inci- 
dentally, we were very much for. 

Mr. Prerce. Is it also correct that in 1950 there was a consent decree 
entered governing ASCAP’s foreign operations? 

Mr. Fryxetstern. That was a separate consent decree; yes, sir. 

Mr. Pierce. That was a consent decree ? 

Mr. Finxketstern. Yes. 

Mr. Pierce. I should like to offer for the record the original consent 
decree of 1941, along with the amended consent decrees of 1950. 

The CHarrman. They may be accepted. 

(The documents referred to appear at pp. 4476, 4480, and 4485.) 

Mr. Pierce. Will you tell the committee generally how ASCAP 
operates today under these consent decrees ? 

Mr. Frnxetste1n. Yes. One of the changes in the 1950 decree was 
that change requiring a distribution primarily on basis of perform- 
ance. Up to that time the writers had not had a mathematical system 
of distribution. They assessed the value of a writer’s catalog and had 
different classes of writers, and the writer received his income from 
ASCAP in accordance with his classification; that is, Berlin and 
Hammerstein and those people were at the top, and then a newcomer 
at the very bottom. 

Today, on the writer’s side, the distribution system is related to 
performances almost entirely. One thing that you must bear in mind 
is this: that unless a writer’s income can be stabilized, because he may 
have a hit this year and nothing for 5 years, and if, as in the days of 
Stephen Foster, between hits he just has to live on whatever he can 
scrounge around—you might say chicken one day and feathers the 
next—writing isn’t a very satisfactory profession. One thing we have 
to do is try to give the writer some stability, so that when his income 
reaches a certain level he may, like other people who get in a given 
salary bracket, figure that that is the level at which he can live. So 
the money is apportioned to the writers on the basis of paying 20 
percent for the performances during the last annual period, 60 percent 
on the basis of a 5-year average of their performances—or a 10-year 
average, if the particular writer so elects—individually, each writer, 
and 20 percent on the basis of the length of time the writer has been 
a member of the society in relation to the performance of his works. 

In other words, if a writer had been a member for 20 years, but 
never had any hit, that 20 years would not yield anything to him on 
the seniority factor, but if he had been a member for 20 years and for 
18 of those 20 years had a very active catalog and then his hits began 
dying, his seniority rating would go down much more gradually than 
the falling off of his catalog would indicate, so that he would have 
that stability. He would have the chance of having a pretty good 
livelihood while he tries his comeback. 

Someone once said that “the lamp of genius burns much faster than 
the lamp of life,” and I think that you will find that although an 
author may produce successful works for only a 5- or 10-year period, 
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and yet he thinks he keeps. trying to write success all his life—but his 
genius may appear to have lasted for only a short period of time— 
he must in that period be able to acquire the stability that may give 
him a chance to recapture the spark of genius later. 

Mr. Keating. Are you a songwriter ! 

Mr. Finxetstrern. Oh, no. I can’t read music. I don’t know 
anything about it. 

The CuairMan. You can’t even read it? 

Mr. FrInKeEtste1n. No, sir; I am sorry. 

Ms. Prerce. Mr. Finkelstein, in what way does ASCAP differ from 
BMI? 

Mr. Frnxetstern. I think it would probably be easier to try to find 
out their similarities, there are so many differences. 

First, ASCAP is an organization of those people who write and 
publish music in America. It is a membership association. The 
members elect their own directors, they elect their own officers, they 
have only one interest and that is promoting the creation and publica- 
tion and dissemination of music. As I view the antitrust laws, an 
organization like ASCAP or BMI or anybody else should not be per- 
mitted to combine in great numbers, unless there is a necessity for 
that combination. ASCAP is a voluntary association. By its con- 
sent decrees its activities are limited to those things for which the 
combination is necessary ; that is, it can only license the nondramatic 
performing rights, because in all other fields the writer and the pub- 
lisher can shift for themselves and so can the user. 

It must not publish anything, it must not record anything, it must 
not own any copyrights, it must not exploit one work or try to push 
one work as against another, and it must treat all members alike. It 
can’t make deals with one that it doesn’t make with another. A mem- 
ber’s participation in the license fees derived through ASCAP— 
through this clearinghouse called ASCAP—depends upon the public 
acceptance of the individual’s works. 

Each member is in competition with every other member to get as 
large a share of those royalties that are collected as possible. That is 
ASCAP on the one hand. 

Now, BMI 

The Cuarrman. Has ASCAP followed that principle? Is it inter- 
ested in any other activity than taking care of the performing rights 
of its members ? 

Mr. Frnxetste1n. None whatsoever, and it is completely neutral 
in how those compositions are exploited. ASCAP may tell its licensees 
what they get when they buy the ASCAP license, but it doesn’t take 
a new composition and advertise it or anything like that, or even 
publicize it or say anything about it. 

ASCAP doesn’t even refer to a composition until after what the 
member has done or the public reaction to it, has made that composi- 
tion a success enough to be used by the society’s licensees, then it figures 
in the ASCAP system. 

Mr. Prerce. Do you have a pinup sheet like the BMT? 

Mr. FinxkeEtstetn. No, sir; we do not. 

Mr. Krattna. Do you get out a book? - 

Mr. Finxetste1n. We are required under the consent decree to get 
out a catalog of our work. We do that, and our sales department, in 
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order to show the licensees what they are getting for their money— 
and you know it is very difficult to explain, let’s say to a tavern that 
may pay $60 a year, or to a nightclub that may pay $2,500 a year, 
it is very difficult to explain to them that here is something that is 
wholly intangible that they ought to be paying for, and that is the 
difficulty of enforcing the copyright laws. 

The Cuarman. What do you mean by sales department? 

Mr. Fiyxexstern. That is what they call our licensing department ; 
it is called the sales department. 

They get up brochures that will show the leading songs, a bro- 
chure like 40 Foe of Hits, and show the ASCAP songs that have 
been hits over the past 40 years. 

Mr. Keatrne. When you get out this brochure showing these hits, 
you do not try to portray to your respective customers that all those 
hits are BMT hits, do you? 

Mr. Finxexstetn. On the contrary, these are 40 years of ASCAP 
its. 

Mr. Keatrne. This is a case where you will boost ASCAP instead 
of BMI, do you not? You apparently are really plugging ASCAP, 
but some of the ASCAP people seem to be plugging BMI, and vice 
versa, and it is a kind of curious thing to listen to. 

Mr. Frnxetstetn, Congressman Keating, I hope I don’t try to 
plug either of them. I just came here in answer to a subpena, and just 
to try to answer erestions. 

Seriously, I am trying to explain the kind of publicity that you will 
find and the poimt of departure. The ASCAP releases will show 
songs that have been accepted by the public. The BMI publicity, on 
the other hand, is in there trying to get people to play songs to make 
them popular. We think that is the function of our members. We 
think that if the members cannot by virtue of the way they write and 
the way they publish and what they do after they publish, if they 
cannot get the public to accept their songs that is their headache; it is 
no concern of ours. 

We must not try to project the song of one writer as against the 
song of another. If, however, the members’ songs have been accepted 
over the years and we can help our licensees by saying, “Here is what 
you get when you spend this money for an ASCAP license,” we have 
that kind of publicity in respect to songs that have already achieved 
popularity. 

The Cuarrman. Do you find it very difficult to get a song accepted 
unless you have the cooperation of the radio and television networks? 

Mr. Finxetstrern. You know, I am just a lawyer representing 
ASCAP, which has nothing to do with exploitation. If I may be 
excused from getting into that controversy, t should like to. I don’t 
know much about the actual problems of the writer in relation to what 
he does to get his work published. 

The CHatrmMan. Very well. 

All right, Mr. Pierce. 

Mr. Prerce. Are you aware that on January 27, 1941, the Depart- 
ment of Justice brought an antitrust suit against BMT? 

Mr. FInKE.LsTEIN. Yes, sir. 

Mr. Pierce. Do you know that there was.a consent decree in that 
case February 3, 1941? ; 
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Mr. Finxerstern. I do. That was amended in May of 1941, as I 
recall. 

Mr. Pierce. Does the consent decree in the BMI case differ from that 
filed in the ASCAP case? 

Mr. FINKELSTEIN. Yes, sir. 

Mr. Prerce. In what respects? 

Mr. Finxetstern. There may not have been so many differences in 
1941, but I doubt whether there are many similarities in 1950, as of 
1950 to the present time. 

Mr. Pierce. Well, as of the present time, considering the BMI 
consent decree on the one side, and the ASCAP on the other, let me 
ask you this: 

Is it true that there is nothing in the BMI consent decree governing 
in any way the distribution of royalties to the people who write songs 
that BMI licenses? 

Mr. FrnKeEtstTeErn. I believe they have no limitation on their method 
of distribution. 

Mr. Prerce. Is it also a fact that there is nothing in BMI’s consent 
decree which permits a songwriter affiliated with BMI to appeal to 
a special panel if he is dissatisfied with the royalties he receives from 
BMI? 

Mr. Frnxetstern. That is correct, there is nothing. It would be 
silly to have such a panel, because they are not a self-governing organ- 
ization; a writer or publisher cannot be on the BMI board, he cannot 
hold any stock in BMI. That is owned only by broadcasters, and they 
are the customer of the writer. We are the writers and publishers, 
and we try to be self-governing. 

Mr. Pierce. This means, does it not, that BML is free to bargain with 
the songwriters as to the amounts BMI will pay them for using their 
songs ? 

Mr. FINKELSTEIN. Yes; there is no limitation. 

Mr. Prerce. Is it correct that there is nothing in the BMI consent 
decree which requires BMI to allow a songwriter who has had one 
of his works published to become affiliated with BMI? 

Mr. Finxeuster. I don’t think there is any requirement as to whom 
they must admit. 

Mr. Pierce. Now, BMI is not required by its decree to submit its 
proposed rates to arbitration whenever a user feels dissatisfied with 
the rate quoted by BMT; is that true? 

Mr. Finxetsretn. They are not. That is correct. 

Mr. Pierce. This means, does it not, that if BMI and a user should 
definitely disagree on a rate to be charged by BMI, BMI could refuse 
that user the right to play BMI music? 

Mr. FINKELSTEIN. Puite so. 

Mr. Prerce. Is it a fact that the BMI consent decree does not pro- 
hibit BMI from conspiring with the networks and other broadcasters 
who play BMI music to the exclusion of other music ? 

Mr. Frvxetstein. There is nothing in it about that. 

Mr. Materz. Excuse me. On that question, isn’t it probable that 
the absence of such a provision from the consent decree indicated that 
the Government may not have had any evidence that there was such 
conspiracy ¢ 

Mr. Frinxewsrern. Yes. I suppose in all fairness we must look at 
BMI the way things were in 1939 and 1940—at least, I do. Then I 
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look at it again the way things have been since 1950. That would be 
an item, for in 1989 ASCAP was the only really effective licensing 
agency in the field of music. We had none of these provisions then 
which are in our consent decree now. For example, that if the users 
didn’t like the prices quoted or the form of license fee, they could go 
to court. There were no restrictions on the licensing of its repertory. 
It was a very large repertory that we had. After all, we had all the 
writers and publishers of America, and agreements with most of the 
writers’ organizations throughout the world, so that under those cir- 
cumstances I suppose the broadcasters felt that the thing for them to 
do was to form their own organization. 

Assuming that what ASCAP was doing before 1941 was illegal, 
assuming that ASCAP violated the antitrust law at that time, the 
question arises as to whether the broadcasters should resort to self- 
help to remedy the situation, or should be required to resort to the 
court to remedy the situation. 

Well, they resorted to self-help by forming BMI. Now, in 1956, 
when the broadcasters have the right—they had obtained the right to 
have a program license, they can have the court fix their rates if they 
don’t like the rates, and they have had such a proceeding, which was 
very much instrumental in getting a reduction of rates for television. 
The question arising today is: Regardless of what justification there 
may have been for BMI in 1939-40, is there any justification for BMI 
in 1956 to continue to be owned by the broadcasting industry ? 

I would say, so far as ASCAP is concerned, it would be a good idea 
to have other licensing organizations. We subscribe to the principle 
that competition is a very good thing, but the question does come up 
as to whether, under the guise of competition, there is justification for 
a rival organization which is controlled by the people who are your 
customers, and controlled by them as a group acting in concert and 
ugreeing that they won’t have dividends for their 700 stockholders, so 
that all broadcasters will be in the same situation, and will have the 
same impetus to concentrate on those things that are in the BMI cata- 
log. Bear in mind that there are only 24 hours in a day, and if you 
concentrate on one thing throughout the day you are eliminating some- 
thing else. The concentration on BMI means the elimination of 
ASCAP. I think there is a very serious question as to whether in 
1956 a thing which may have been justified in 1939 is justified at this 
time. 

Mr. Maerz. What you are saying, as I understand it, is that in your 
opinion as a lawyer for ASCAP, the nature of the BMI organization 
may be itt per se violation of the antitrust laws. Is that what you are 
saying 

Mr. FinKetsreIn. I have expressed that opinion in the past and that 
is my personal opinion. 

Mr. Maerz. Yes. 

Mr. Finxetstern. That it is perse a violation, regardless of whether 
they engage in any unfair practices or not. The industrywide combi- 
nation gives them the kind of power that the antitrust laws proscribe. 
2 Mr. Marae. Did you take that matter up with the Department of 

ustice { 

Mr. Finxetsrern. I have and made no impression on them. 

Mr. Maerz. When did you take the matter up with the Department 
of Justice? 
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Mr. Finxetsre1n. Judge Patterson and I took it up when he was 
alive in 1950, when we were negotiating this consent decree, and Theo- 
dore Kiendl, with whom I was associated immediately after Judge 
Patterson died, and I took it up. 

Mr. Maerz. When was that? 

Mr. Frnxetsretn. In 1953. 

Mr. Matetz. The Department of Justice presumably studied your 
complaint very carefully, did they not? 

Mr. Finxetsretn. I believe they did. I believe you are talking 
about the Harbach affidavit that has been discussed ? 

Mr. Matertz. No, I am not talking about any affidavit, Mr. Finkel- 
stein. I am just trying to ascertain your viewpoint as to the legality 
or illegality of BMI’s organization as such. 

Mr. Finxetstern. Well, I have made the same statement to you that 
I addressed to the Department of Justice. 

The Cuatrman. Was there an attempt to reopen the consent decree ? 

Mr. Fivxetstern. Yes, sir, in 1952. We never made any formal 
complaint before the Harbach affidavit was filed. 

r. Keattne. Did you mean an attempt to reopen the consent decree 
against BMI? 

Mr. Finxexstern. No, Congressman Keating. We had this situa- 
tion: This involved television—if I may give you the genesis of it— 
this involved television negotiations. In 1949 we were in negotiation 
with the television industry for rates and we arrived at a blanket 
license rate that was satisfactory to both sides, approved by a commit- 
tee that not only the National Association of Radio and Television 
Broadcasters appointed, but it was called an all-industry committee. 


They got broadcasters from outside the association and they all ap- 


proved this rate. They agreed on what the rate for a blanket license 
ought to be, but could not agree on what the rate or the formula for 
a per program license ought to be, and the NARTB committee went 
back to its overall group, which approved the rates on a blanket basis 
and then appointed an all-industry television program committee, 
which committee proceeded to file one of these rate applications in 
court that they may file under our consent decree. That was an appli- 
cation for a per program license. 

They told us, fis wover: that if we would lower the blanket rate that 
had been agreed upon, they would have no interest in this program 
proceeding after we had negotiated a rate. 

Mr. Keatine. Who told you that ? 

Mr. Frnxetstern. The broadcasters with whom we were negotiating. 

Mr. Kerattna. The networks? 

Mr. Frnxexstrein. No; it wasn’t the networks—no; no; no. You 
see the networks pretty much dropped out of the picture once we nego- 
tiated the blanket rate and we were then negotiating with a commit- 
tee set up by the National Association of Radio and Television Broad- 
casters. I can’t tell you how the committee was set up or what their 
instructions were. 

Mr. Kratrne. I see. 

The Cuatrman. Was this consent decree before the Department 
of Justice, the Antitrust Division, or what? 

Mr. FinKetstern. This was a rate proceeding in the United States 
district court under the 1950 consent decree. Now in that proceed- 
ing—— 
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The Cuamman. Who were the parties in the 1950 consent decree? 

Mr. Finxetstern. That was an amendment of the 1941 decree. 
That was ASCAP. You have asked if we complained to the De- 
partment of Justice about the ownership of BMI'by the broadcasters, 
and what I want to say is that that complaint came up only in con- 
junction with the rate proceeding that was in the court in 1951 to 1953 
under our consent decree. Now under our consent decree the broad- 
casters had the right to come in and ask the court to set rates, and 
they said, “We want the court to fix the rates for a per program 
license.” This was the all-industry television program committee 
that made the application. 

But after they got in court they said, “Oh, we want the rates fixed 
for the blanket license,” and that was after we had negotiated the 
blanket license. We thought that we could persuade the court to 
ignore the application so far as it related to a blanket license, because 
we had just gotten through with the negotiation, and as to the per 
program application, we said in this Harbach affidavit that has been 
mentioned ior that was filed in support of the application to modify 
our consent decree, we said that we were fearful that the proposed 
per program license could be used by the broadcasters to destroy 
ASCAP;; that if the broadcasters all had blanket BMI licenses and 
ASCAP per program licenses, they would use only our old, good songs, 
and everything that was new would be BMI, and we would be destroy- 
ng ourselves. 

‘he broadcasters went down to the Department of Justice and they 
said that our suspicions were unfounded; that the way to find out 
whether they all intended to take program licenses was to just wait 


and see what they actually did, and they said they had no intention 
of taking any great number of program licenses. 

When the Department of Justice conveyed that to me, I said, “Well, 
we will withdraw our application to modify our consent decree with- 
out pases pending our seeing what they do at the termination of 


this litigation. 

The broadcasters were as good as their word. Very few of them 
took the program licenses. As they said, they were interested pri- 
marily in the blanket licenses, and they acted accordingly. 

Mr. Mauerz. Now, if I can get back to my question, I think you 
have already indicated that in 1950 you and Judge Patterson made a 
complaint to the Department of Justice. 

Mr. Finketsrein. No, we did not make a formal complaint; it was 
just a discussion 

Mr. Maerz. Well, there was a discussion with the Department of 
Justice in which you evidenced the view point that BMI as organized, 
even absent any alleged exclusionary practices, was illegal per se. 

Now, did the Department of Justice, to your knowledge, make a 
study of that matter ? 

Mr. Fryxetsrern. I do not think they did at that time. 

Mr. Maxerz. Did you make a subsequent complaint to the Depart- 
ment of Justice? 

Mr. Finketstern. The only complaint that we made subsequently 
was in the form of that Harbach affidavit, and that as I mentioned 
was withdrawn at the termination of our rate proceeding. 

Mr. Keatina. That was in 1952? 
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Mr. Finxexstrern. That was in 1952 or 1953. We have not made 
a formal complaint at any time except to the extent that you will find 
it in that Patan affidavit. 

Mr. Keating. And never since January 20, 1953, when the enforce- 
ment of the antitrust laws became stringent ? 

Mr. Frvxetstetn. Congressman Kea ating, after we withdrew our 
motion in the rate case in ‘support of which the Harbach affidavit was 
filed, the songwriters filed their lawsuit, and there was the issue raised 
ina pretty sharp focus, complicated by ‘the question of damages. But 
the issue was going to be raised and 1 washed my hands of the whole 
thing. I said, “Well now, this is going to be fought out in another 
area, and this is one thing I do not have to think about anymore.” 
I really have put it out of 1 my mind since that time. 

The Cuairman. The committee, I think, has accomplished enough 
for today, and we will now adjourn until tomorrow morning at ‘10 
o’clock, when we shall hear from the following witnesses: Allen B. 
Dumont president of Dumont Laboratories; “Abraham Redmond, 
WHP-TY, Harrisburg, Pa.; Dick Redmond, WHP-TYV, Harris- 
burg, Pa. ; ‘and John Johnston, chairman, UHF Industry Coordinat- 
ing Committee. 

After those witnesses we will resume your testimony, Mr. Finkel- 
stein. 

Mr. Finxexste1n. Thank you. 

The Cuatrman. You will be dismissed until tomorrow afternoon. 

Mr. Finxexstetn. I shall come tomorrow afternoon. 

Thet CuatmrMaAn. Yes, sir. 

Mr. Finxketstern. At 2: 30? 

The Cuatrman. I beg pardon ? 

Mr. Finxetsrern. I believe Mr. Pierce just said 2:30. Iam trying 
to fix the time. 

The CuatrMan. I imagine 2: 30 will be all right. 

Mr. Finxetstern. All right. 

The Cuarrman. The committee will now adjourn until tomorrow 
morning. 


(Consent decree, American Society of Composers, Authors and Publishers, 
civil decree and judgment, Civil Action No, 13-95, entered March 4, 1941:) 


IN THE District CourT OF THE UNITED STATES FOR THE SOUTHERN DiIsTrRicr 
oF NEW YORK 


Term, 1941 
Civil Action File No. 


United States of America, plaintiff v. American Society of Composers, Authors 
and Publishers: Gene Buck, President; George W. Meyer, Secretary; and 
Gustave Schirmer, Treasurer, defendants 


CIVIL DECREE 


This cause came on to be heard on this 3rd day of March, 1941, the plaintiff 
being represented by Thurman Arnold, Assistant Attorney General, Victor 0. 
Waters, Special Assistant to the Attorney General, and Warren Cunningham, Jr., 
Special Attorney, and the defendants being represented by their counsel, and 
having appeared and filed their answer to the complaint herein. 

It appears to the Court that defendants herein have consented in writing to 
the making and entering of this decree, without any findings of fact, upon condi- 
tion that neither such consent nor this decree shall be construed as an admission 
or adjudication that said defendants have violated any law. 
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It further appears to the Court that this decree will provide suitable relief 
concerning the matters alleged in the complaint filed herein and that by reason 
of the aforesaid consent of defendants and its acceptance by plaintiff it is unnec- 
essary to proceed with the trial of the action, or to take testimony therein, or 
that any adjudication be made of the facts. 

Now, THEREFORE, Upon motion of plaintiff, and in accordance with said consent, 
it is hereby 

ORDERED, ADJUDGED AND DECREED 

I. The Court has jurisdiction of the subject-matter set forth in the complaint 
and of the parties hereto with full power and authority to enter this decree and 
the complaint states a cause of action against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopolies” and the acts amendatory thereof 
and supplemental thereto. 

II. Defendants, Gene Buck, as President of the American Society of Composers, 
Authors and Publishers; George W. Meyer, Secretary; Gustave Schirmer, 
Treasurer; and American Society of Composers, Authors, and Publishers, its 
officers, directors, agents, servants, employees, members, and all persons acting 
or claiming to act on its behalf are hereby perpetually enjoined and restrained 
from entering into or carrying out, directly or indirectly. any combination or 
conspiracy to restrain interstate trade and commerce, as alleged in the com- 
plaint, by doing, performing, agreeing upon, entering or carrying out any 
of the acts or things hereinafter in this paragraph IT prohibited. 

(1) Defendant, American Society of Composers, Authors and Publishers, shall 
not, with respect to any musical composition, acquire or assert any exclusive 
performing right as agent, trustee or otherwise on behalf of any copyright owner, 
its members, or other owner of the performing right, or pursuant to any 
understanding or agreement with such owner, or its members, to pay for such 
right a share of, or an amount measured by, the receipts or revenues of said 
defendants. Nothing herein contained shall be construed as preventing de- 
fendant, American Society of Composers, Authors and Publishers, from regulat- 
ing the activities of its members in the following respects: (a) By requiring 
all moneys derived from the issuance of licenses by the respective members of 
defendant to be paid by the licensee to defendant and distributed in the same 
manner as other revenues; (b) by requiring of its members that notice be given 
the defendant of their intent to issue licenses before the issuance of same; (c) 
by prohibiting the members from issuing exclusive licenses to commercial users 
of music; (d) by requiring, as a condition precedent to the issuance of a license 
by an individual member of the Society, the approval and consent, to be obtained 
by. the licensor, of the composer(s), author(s) and publisher subject to such 
reasonable regulations as may be adopted by the composer(s), author(s) and 
publisher for that purpose; (e) by prohibiting the members from granting or 
assigning to persons, firms, corporations or enterprises, including Broadcast 
Music, Inc., the right to license or assign to others the right to perform publicly 
for profit the respective copyrighted musical compositions of which performance 
rights are owned or controlled by the respective members of the defendant 
Society. 

(2) Defendant, American Society of Composers, Authors and Publishers, shall 
not enter into, recognize as valid or perform any performing license agreement 
which shall result in discriminating in price or terms between licensees similarly 
situated: provided, however, that differentials based upon applicable business 
factors which justify different prices or terms shall not be considered discrimi- 
nations within the meaning of this subparagraph; and provided further that 
nothing contained in this sub-paragraph shall prevent prices changes from time 
to time by reason of changing conditions affecting the market for or market- 
ability of performing rights. 

(3) Defendant, American Society of Composers, Authors and Publishers, 
shall not require, as a condition to any offer to license the public performance 
for profit of a musical composition or compositions for radio broadeastine, a 
license fee of which any part shall be (a) in respect of commercial programs, 
based upon a percentage of the income received by the broadcaster from programs 
in which no musical composition or compositions licensed by said defendant 
for performance shall be performed, or (b) in respect of sustaining programs, 
an amount which does not vary in proportion either to actual performances, 
during the term of the license, of the musical compositions licensed by said 
defendant for performance, or to the number of programs on which such com- 
positions or any of them shall be performed; provided, however, that nothing 
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herein contained shall prevent said defendant from licensing a radio broadcaster, 
on either or both of the foregoing bases, if desired by such broadcaster, or upon 
any other basis desired by such broadcaster. 

With respect to any existing or future performing license agreement with a 
radio broadcaster, defendant, American Society of Composers, Authors and 
Publishers, shall not, if required by such broadcaster, refuse to offer a per 
program basis of compensation on either or both of the following bases which 
may be specified by the broadcaster : 

(i) in respect of sustaining programs a per program license fee, expressed 
in terms of dollars, requiring the payment of a stipulated amount for each 
program in which musical compositions licensed by said defendant shall 
be performed ; 

(ii) in respect of commercial programs, a per program license fee, either 
expressed in terms of dollars, requiring the payment of a stipulated amount 
for each program in which the musical compositions licensed by said de- 
fendant for performance shall be performed, or, at the option of de- 
fendant, the payment of a percentage of the revenue derived by the licensee 
for the use of its broadcasting facilities in connection with such program. 

In the event that defendant shall offer to license the public performance for 
profit of a musical composition or compositions for radio broadcasting upon 
either or both of the foregoing per program bases, and shall also offer to license 
such performance on a basis of compensation which shall not vary in direct 
proportion either to actual performances during the term of the licenses of 
the musical compositions licensed by said defendant for performance or to 
the number of programs on which musical compositions licensed by defendant 
shall be performed, defendant shall act in good faith so that there shall be a 
relationship between such per program basis and such other basis, justifiable 
by applicable business factors, including availability, so that there will be no 
frustration of the purpose of this sub-paragraph to afford radio broadcasters 
alternative bases of license compensation. 

(4) Defendant, American Society of Composers, Authors and Publishers, shall 
not license the public performance for profit of any musical composition or 
compositions except on a basis whereby, in so far as network radio broadcasting 
is concerned, the issuance of a single license, authorizing and fixing a single 
license fee for such performance by network radio broadcasting, shall permit 
the simultaneous broadcasting of such performance by all stations on the net- 
work which shall broadcast such performance, without requiring separate 
licenses for such several stations for such performance. 

(5) With respect to any musical composition in defendant’s catalogue of 
musical compositions licensed for radio broadcasting and which is or shall be 
lawfully recorded for performance on specified commercially sponsored programs 
on an electrical transcription or on other specially prepared recordation intended 
for broadcasting purposes, said defendant shall not refuse to offer to license the 
public performance for profit by designated radio broadcasting stations of such 
compositions by a single license to any manufacturer, producer or distributor 
of such transcription or recordation or to any advertiser or advertising agency 
on whose behalf such transcription or recordation shall have been made who 
may request such license, which single license shall authorize the broadcasting 
of the recorded composition by means of such transcription or recordation by 
all radio stations enumerated by the licensee, on terms and conditions fixed by 
said defendant, without requiring separate licenses for such enumerated stations. 

(6) Defendant, American Society of Composers, Authors and Publishers, 
shall not, in connection with any offer to license by it the public performance for 
profit of musical compositions by users other than broadcasters, refuse to offer 
a license at a price or prices to be fixed by said defendant for the performance of 
such specific (i. e., per piece) musical compositions, the use of which shall be 
requested by the prospective licensee. 

(7) Defendant, American Society of Composers, Authors and Publishers, shall 
not, in connection with any offer to license by it the public performance for 
profit of musical composition by radio broadcasters, refuse to offer a license 
on a per performance or per program basis as provided for in paragraph IJ (3) 
hereof at a price or prices to be fixed by said defendant for the performan » of 
such programs, the use of which shall be requested by the prospective licensee. 

(8) Defendant, American Society of Composers, Authors and Publishers, shall 
not assert or exercise any right or power nor shall any of its members exercise 
any right or power to restrict from public performance for profit by any licensee 
of said defendant any copyrighted musical composition in order to exact addi- 
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tional consideration for the performance thereof, or for the purpose of per- 
mitting the fixing or regulating of fees for the recording or transcribing of 
such composition; provided, however, that nothing in this sub-paragraph shall 
prevent said defendant or its members from restricting performances of a musical 
composition in order reasonably to protect the work against indiscriminate per- 
formances or the value of the public performance for profit rights therein or to 
protect the dramatic performing rights therein, or, as may be reasonably neces- 
sary in connection with any claim or litigation involving the performing rights 
in any such composition. 

(9) The Society shall not elect the members of the Board of Directors in any 
manner other than by a membership vote in which all author, composer and pub- 
lisher members shall have the right to vote for their respective representatives to 
serve on the Board of Directors. Due weight may be given to the classification 
of the member within the Society in determining the number of votes each 
member may cast for the election of directors. Upon the expiration of the terms 
of office of the present directors, the provisions of this section shall apply to 
the eiection of their successors. Thereafter, not less than one-twelfth of the 
total membership of the Board of Directors shall be elected annually. 

(10) Defendant, American Society of Composers, Authors and Publishers, shall 
provide in its by-laws that the Society shall not distribute to its members the 
moneys received by granting the right to perform copyrighted musical composi- 
tions publicly for profit on any basis other than the number, nature, character 
and prestige of the copyrighted musical compositions composed, written or pub- 
lished by each member, the length of time in which the works of the member have 
been a part of the catalog of the Society, and popularity and vogue of such works, 
all to be determined in a fair and non-discriminatory manner, 

(11) Defendant, American Society of Composers, Authors and Publishers, shall 
not require as a condition precedent to eligibility for author or composer member- 
ship in the Society the regular publication of more than one musical composition 
or writing by any person who regularly practices the profession of writing music 
and the text or lyrics of musical works. 

Ill. The terms of this decree shall be binding upon, and shall extend to each 
and every one of the successors in interest of defendant, American Society of 
Composers, Authors, and Publishers, and to any and all corporations, partner- 
ships, associations and individuals who or which may acquire the ownership 
or control, directly or indirectly, of all or substantially all of the property, 
business and assets of defendant, American Society of Composers, Authors and 
Publishers, whether by purchase, merger, consolidation, re-organization or other- 
wise. None of the restraints or requirements herein imposed upon the defendant 
shall apply to the acquisition of or licensing of the right to perform musical 
compos:tions publicly for profit outside the United States of America, its terri- 
tories and pussessions. 

1V. For the purpose of securing compliance with this decree, and for no 
other purpose, duly authorized representatives of the Department of Justice 
shall, on the written request of the Attorney General or an Assistant Attorney 
General and on reasonable notice to defendant, American Society of Composers, 
Authors and Publishers, made to the principal office of said defendant, be per- 
mitted (a) reasonable access, during the office hours of said defendant, to all 
books, ledgers, accounts, correspondence, memoranda, and other records and 
documents in the possession or under the control of said defendant, relating to 
any of the matters contained in this decree; (b) subject to the reasonable con- 
venience of said defendant and without restraint or interference from it, and 
subject to any legally recognized privilege, to interview officers or employees of 
said defendant, who may have counsel present, regarding any such matters; and 
said defendant, on such request, shall submit such reports in respect of any 
such matters as may from time to time be reasonably necessary for the proper 
enforcement of this decree; provided, however, that information obtained by 
the means permitted in this paragraph shall not be divulged by any representa- 
tive of the Department of Justice to any person other than a duly authorized 
representative of the Department of Justice, except in the course of legal pro- 
ceedings in which the United States is a party or as otherwise required by law. 

\. This decree shall become effective ninety (90) days after the entry 
hereof, except that the provisions of subparagraph (6) of paragraph II shall 
become effective nine (9) months after the effective date of the other provisions 
of this decree. 

Vi. Jurisdiction of this cause is retained for the purpose of enabling any of 
the parties to this decree to make application to the Court any time after the 
effective date hereof for such further orders and directions as may be necessary 
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or appropriate in relation to the construction of or carrying out of this decree, 
for the modification hereof upon any ground for the enforcement of compliance 
herewith and the punishment of violations hereof. Jurisdiction of this cause is 
retained for the purpose of granting or denying such applications so made as 
justice may require and the right of the defendant to make such application 
and to obtain such relief is expressly granted. 


Approved 


Henry W. Gopparp 
United States District Judge 


We hereby consent to the entry of the foregoing decree. 


For the complainant : For the Defendants: 

THURMOND ARNOLD CHARLES POLETTI 
Assistant Attorney General MiLron DIAMOND 

Victron O. WATERS Scuwartz & FROHLICH 
Special Assistant to the By HERMAN FINKELSTEIN 

Attorney General 

WARREN CUNNINGHAM 

Special Attorney 
Member of the Firm 


Judgment Rendered March 4, 1941 


GrorGE J. H. FOLLMER 
Clerk 


(Amended consent judgment, American Society of Composers, Authors and 
Publishers, Civil Action No. 13-95, entered March 14, 1950:) 


IN THE UNITED States District Court FOR THE SOUTHERN DISTRICT OF 
New YorkK 


Civil Action No. 13-95 


United States of America, plaintiff, v. American Society of Composers, Authors 
and Publishers, et al., defendants 


AMENDED FINAL JUDGMENT 


Plaintiff having filed its complaint herein on February 26, 1941, the defendants 
having appeared and filed their answer to the complaint denying the substantive 
allegations thereof, all parties having consented, without trial or adjudication of 
any issue of fact or law therein, to the entry of a Civil Decree and Judgment, 
filed March 4, 1941, and jurisdiction having been retained in this Court pursuant 
to Section VI of said Civil Decree and Judgment for the purpose of granting such 
modifications of the Civil Decree and Judgment as may be necessary and appro- 
priate ; and 

Plaintiff having moved the Court that said Civil Decree and Judgment should 
be modified in certain respects, and all parties hereto consenting to such modifica- 
tions and the entry of this Amended Final Judgment, 

Now, THEREFORE, no testimony having been taken and without trial or adjudica- 
tion-ef any issue.of fact or law herein and without admission by any defendant 
in respect of any such issue and upon consent of all parties hereto, it is hereby 

ORDERED, ADJUDGED AND DECREED that the Civil Decree and Judgment of March 4, 
1941 be amended to read as follows: 

I. This Court had jurisdiction of the subject matter hereof and of all parties 
hereto with full power to enter this Judgment. The complaint states a cause of 
action against the defendants under Section 1 of the Act of Congress of July 2, 
1890, entitled “An Act to Protect Trade and Commerce Against Unlawful Re- 
straints and Monopolies,” commonly known as the Sherman Act, as amended. 

II. As used in this Judgment: 

(A) “ASCAP” means the defendant American Society of Composers, Authors 
and Publishers ; 

(B) “Right of public performance” means the right to perform a copyrighted 
musical composition publicly for profit in a non-dramatic manner, sometimes 
referred to as “small performing right” ; 

(C) “Motion picture performance right” means the right of public perform- 
ance of music which is recorded in order to be performed in synchronism or 
timed relation to the exhibtion of motion pictures ; 
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(D) “ASCAP repertory” means those compositions the right of public perform- 
ance of which ASCAP has or hereafter shall have the right to license or sub- 
license ; 

(EB) “User” means any person, firm of corporation who or which (1) owns or 
operates an establishment or enterprise where copyrighted musical compositions 
are performed publicly for profit, or (2) is otherwise directly engaged in giving 
public performance of copyrighted musical compositions for profit, or (3) is 
entitled to obtain a license from ASCAP under Section V of this Judgment. 

III. The provisions of this Judgment applicable to the defendant ASCAP shall 
apply to such defendant, its successors and assigns, and to each of their officers, 
directors, agents, employees, and to all other persons, including members, acting 
or claiming to act under, through or for such defendant. None of the injunctions 
or requirements herein imposed upon the defendants shall apply to the acquisi- 
tion of or licensing of the right to perform musical compositions publicly for 
profit outside the United States of America, its territories or possessions, such 
acquisition or licensing being subject to the provisions of the Final Judgment 
entered this day in Civil Action No. 42-245. 

IV. Defendant ASCAP is hereby enjoined and restrained from: 

(A) Holding, acquiring, licensing, enforcing, or negotiating concerning: any 
rights in copyrighted musical compositions other than rights of public perform- 
ance on a non-exclusive basis ; 

(B) Limiting, restricting, or interfering with the right of any member to issue 
to a user non-exclusive licenses for rights of public performance ; 

(C) Entering into, recognizing, enforcing or claiming any rights under any 
license for rights of public performance which discriminates in license fees or 
other terms and conditions between licensees similarly situated ; 

(D) Hereafter granting any license for rights of public performance in excess 
of five years’ duration, except for motion picture performance rights which are 
licensed pursuant to Section V (C) of this Judgment; 

(E) Granting to, enforcing against, collecting any monies from, or negotiating 
with any motion picture theatre exhibitor concerning any motion picture per- 
formance rights ; 

(F) Instituting or threatening to institute, or maintaining or continuing any 
suit or proceeding (1) against any motion picture theatre exhibitor for copy- 
right infringement relating to motion picture performance rights or (2) against 
any user for copyright infringement of any musical composition not contained 
in the ASCAP repertory. After the preparation of the list required to be 
maintained by Section XIV, herein, the repertory shall be deemed to consist 
of only those compositions appearing on such list; 

(G) Restricting the right of any member to withdraw from membership in 
ASCAP at the end of any fiscal year upon (1) giving three months’ advance writ- 
ten notice to ASCAP, and (2) agreeing that his resignation shall be subject to 
any rights or obligations existing between ASCAP and its licensees under then 
existing licenses and to the rights of the withdrawing member accruing under 
such licenses; 

(H) Asserting or exercising any right or power to restrict from public per- 
formance for profit by any licensee of ASCAP any composition in order to exact 
additional consideration for the performance thereof, or for the purpose of per- 
mitting the fixing or regulating of fees for the recording or transcribing of such 
composition. Nothing in this Subsection shall be construed to prevent ASCAP, 
when so directed by the member in interest in respect of a musical composition, 
from restricting performances of a composition in order reasonably to protect 
the composition against indiseriminate performances, or the value of the public 
performance for profit rights therein, or the dramatic performing rights therein, 
or to prevent ASCAP from restricting performances of a composition so far as 
may be reasonably necessary in connection with any claim or litigation involving 
the performing rights in any such composition. 

V. Defendant ASCAP is hereby ordered and directed to issue, upon request, 
licenses for rights of public performance of compositions in the ASCAP repertory 
as follows: 

(A) To a radio broadcasting network, telecasting network or wired music 
service (as illustrated by the organization known as “Muzak”), on terms which 
authorize the simultaneous and so-called “delayed” performance by broadcasting 
or telecasting, or simultaneous performance by wired music service, as the case 
may be, of the ASCAP repertory by any, some or all of the stations in the United 
States affiliated with such radio network or television network or by all sub- 
scriber outlets in the United States affiliated with any wired music service and 
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do not require a separate license for each station or subscriber for such per- 
formances ; 

(B) To a manufacturer, producer or distributor of a transcription or recorda- 
tion of a composition in ASCAP’s repertory which is or shall be recorded for per- 
formance on specified commercial sponsored radio programs or television pro- 
grams, as the case may be, on an electrical transcription or on other specially 
prepared recordation intended for radio broadcasting or for television broad- 
casting purposes (or to any advertiser or advertising agency on whose behalf 
such transcription or recordation shall have been made) of the right to authorize 
the broadcasting, by radio or by television, as the case may be, of the recorded 
composition by means of such transcription or recordation by all radio stations 
or television stations in the United States enumerated by the licensee, without 
requiring separate licenses for such enumerated stations for such performance ; 

(C) To any person engaged in producing motion pictures (herein referred to 
as a “motion picture producer”), so long as ASCAP shall not have divested 
itself of such rights, a single license of motion picture performance rights cover- 
ing the United States, its territories and possessions, without requiring further 
licenses. Such single license shall be issued in accordance with the following 
requirements and in accordance with all other provisions of this Judgment not 
inconsistent therewith : 

(1) Such license shall be limited to pictures produced or in production not 
later than one year after the effective date of the license, and shall not make 
any charge for any performance occurring prior to the date of this Judgment ; 

(2) Upon written request of any motion picture producer such licenses shall 
be issued on a “per film” basis for the compositions in such film which are in the 
ASCAP repertory ; 

(3) All licenses of motion picture performance rights under this Subsection 
(C) shall be negotiated with and issued to individual motion picture producers, 
and not on an “industrywide’”’ basis ; 

(4) Where within a period of nineteen (19) months prior to the entry of this 
Judgment a motion picture producer has obtained a license for motion picture 
performance rights directly from members of ASCAP and has paid a separately 
stated amount therefor, such licenses issued by ASCAP covering motion picture 
performance rights shall, at the request of such producer, include the rights con- 
veyed by the previous license, in which event ASCAP shall allow the motion pic- 
ture producer a credit against the amount otherwise payable, equal to the amount 
paid under the previous license ; 

(5) No writer or publisher member of the Board of Directors of ASCAP shall 
participate in or vote on any question relating to the negotiation, execution, per- 
formance or enforcement of any such license where such member at the time, 
directly or indirectly, has any pecuniary interest in any motion picture producer, 
in any subsidiary or affiliate of any motion picture producer, or in any contractual 
relationship with any such producer. 

VI. Defendant ASCAP is hereby ordered and directed to grant to any user 
making written application therefor a nonexclusive license to perform all of the 
compositions in the ASCAP repertory. Defendant ASCAP shall not grant to 
any user a license to perform one or more specified compositions in the ASCAP 
repertory, unless both the user and member or members in interest shall have 
requested ASCAP in writing so to do, or unless ASCAP, at the written request of 
the prospective user shall have sent a written notice of the prospective user's 
request for a license to each such member at his last known address, and such 
member shali have failed to reply within thirty (30) days thereafter. 

VII. Defendant ASCAP, in licensing rights for public performance for radio 
broadcasting and telecasting, is hereby: 

(A) Enjoined and restrained from issuing any license, the fee for which 

(1) in the case of commercial programs, is based upon a percentage of 
the income received by the licensee from programs which include no compo- 
sitions in the ASCAP repertory, or 

(2) in the case of sustaining programs, does not vary in proportion either 
(a) to the performance of compositions in the ASCAP repertory during the 
term of the license, or (b) to the number of programs on which such com- 
positions or any of them are performed, 

unless the radio broadcaster or telecaster to whom such license shall be issued 
shall desire a license on either or both of such bases ; 

(B) Ordered and directed to issue to any unlicensed radio or television 
broadcaster, upon written request, per program licenses, the fee for which 

(1) in the case of commercial programs, is, at the option of ASCAP. 
either (a) expressed in terms of dollars, requiring the payment of a specified 
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amount for each program in which compositions in the ASCAP repertory 

shall be performed, or (b) based upon the payment of a percentage of the 

sum paid by the sponsor of such program for the use of the broadcasting or 
telecasting facilities of such radio or television broadcaster, 
(2) in the case of sustaining programs, is, at the option of ASCAP, either 

(a) expressed in terms of dollars, requiring the payment of a specified 

amount for each program in which compositions in the ASCAP repertory 

shall be performed, or (b) based upon,the payment of a percentage of the 
card rate which would have been applicable for the use of its broadcasting 
facilities in connection with such program if it had been commercial, and 

(3) subject to the other provisions of Section VIII, takes into considera- 
tion the economic requirements and situation of those stations having rela- 
tively few commercial announcements and a relatively greater percentage 

of sustaining programs, with the objective that such stations shall have a 

genuine economic choice between per program and blanket licenses; 

(C) Enjoined and restrained from requiring or influencing the prospective 
licensee to negotiate for a blanket license prior to negotiating for a per pro- 
gram license. 

VIIL. Defendant ASCAP, in fixing its fees for the licensing of compositions 
in the ASCAP repertory, is hereby ordered and directed to use its best efforts 
to avoid any discrimination among the respective fees fixed for the various types 
of licenses which would deprive the licensees or prospective licensees of a genu- 
ine choice from among such various types of licenses. 

IX. (A) Defendant ASCAP shall, upon receipt of a written application for a 
license for the right of public performance of any, some or all of the composi- 
tions in the ASCAP repertory, advise the applicant in writing of the fee which 
it deems reasonable for the license requested. If the parties are unable to agree 
upon a reasonable fee within sixty (60) days from the date when such applica- 
tion is received by ASCAP, the applicant therefor may forthwith apply to this 
Court for the determination of a reasonable fee and ASCAP shall, upon receipt 
of notice of the filing of such application, promptly give notice thereof to the 
Attorney General. In any such proceeding the burden of proof shall be on 
ASCAP to establish the reasonableness of the fee requested by it. Pending the 
completion of any such negotiations or proceedings, the applicant shall have the 
right to use any, some or all of the compositions in the ASCAP repertory to 
which its application pertains, without payment of any fee or other compensation, 
but subject to the provisions of Subsection (B) hereof, and to the final order or 
judgment entered by this Court in such proceeding ; 

3) When an applicant has the right to perform any compositions in the 
ASCAP repertory pending the completion of any negotiations or proceedings 
provided for in Subsection (A) hereof, either the applicant or ASCAP may 
apply to this Court to fix an interim fee pending final determination of what con- 
stitutes a reasonable fee. If the Court fixes such interim fee, ASCAP shall 
then issue and the applicant shall accept a license providing for the payment 
of a fee at such interim rate from the date of the filing of such application 
for an interim fee. If the applicant fails to accept such license or fails to pay the 
interim fee in accordance therewith, such failure shall be ground for the dis- 
missal of his application. Where an interim license has been issued pursuant to 
this Subsection (B), the reasonable fee finally determined by this Court shall be 
retroactive to the date the applicant acquired the right to use any, some or all of 
the compositions in the ASCAP repertory pursuant to the provisions of this 
Section IX; 

(C) When a reasonable fee has been finally determined by this Court, de- 
fendant ASCAP shall be required to offer a license at a comparable fee to all 
other applicants similarly situated who shall thereafter request a license of 
ASCAP, but any license agreement which has been executed without any Court 
intervention between ASCAP and another user similarly situated prior to such 
determination by the Court shall not be deemed to be in any way affected or 
altered ly such determination for the term of such license agreement ; 

(D) Nothing in this Section IX shall prevent any applicant or licensee from 
attacking in the aforesaid proceedings or in any other controversy the validity 
of the copyright of any of the compositions in the ASCAP repertory nor shall 
this Judgment be construed as importing any validity or value to any of said 
copyr ghts. 

X. No officer or director of ASCAP, or any person acting on its behalf, shall 
participate in or vote on any question relating to any transaction or negotiation 
involving ASCAP and a licensee, or prospective licensee, where such officer, 
director, or other person has any pecuniary interest in such licensee or pro- 
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spective licensee, or in any subsidiary or affiliate thereof, or in any contractual 
relationship with any such licensee or prospective licensee. 

XI. Defendant ASCAP is hereby ordered and directed to distribute to its 
members the monies received by licensing rights of public performance on a basis 
which gives primary consideration to the performance of the compositions of the 
members as indicated by objective surveys of performances (excluding those 
licensed by the member directly) periodically made by or for ASCAP. 

XII. Defendant ASCAP is hereby ordered and directed, within three months 
after the entry of this Judgment, to provide in its Articles of Association, effec- 
tive as of the date of this Judgment, that ASCAP’s members be prohibited from: 

(A) At any time, while a member of ASCAP or thereafter, instituting, or 
threatening to institute, or maintaining or continuing any suit or proceeding 
for acts of copyright infringement relating to motion picture performance rights 
(1) alleged to have occurred prior to the date of this Judgment, or (2) where 
éorresponding synchronization rights have been granted prior to the date of this 
Judgment ; 

(B) While a member of ASCAP, granting a synchronization or recording 
right for any musical composition to any motion picture producer unless the 
member or members in interest or ASCAP grants corresponding motion picture 
performance rights in conformity with the provisions of this Judgment. 

XITI. In order to insure a democratic administration of the affairs of defend- 
ant ASCAP, and to assure its members an opportunity to protect their rights 
through fair and impartial hearings based on adequate information, defendant 
ASCAP is hereby ordered and directed to provide in its Articles of Association: 

(A) That the members of the Board of Directors shall be elected by a mem- 
bership vote in which all author, composer and publisher members shall have 
the right to vote for their respective representatives to serve on the Board of 
Directors. Due weight may be given to the classification of the member within 
ASOCAP in determining the number of votes each member may cast for the elec- 
tion of directors. Elections for the entire membership of the Board of Directors 
shall take place annually or every two years. The Board of Directors shall, as 
far as practicable, give representation to writer members and publisher members 
with different participations in ASCAP’s revenue distributions; 

(B) That the general baSis of member classification for voting and revenue 
distribution purposes shall be set forth in writing and shall be made available 
to any member upon request ; 

(C) That any member may appeal from the final determination of his classifi- 
cation by any ASCAP committee or board to an impartial arbiter or panel: 

(D) That records be maintained by the officers, committees, or boards of 
ASCAP, and the impartial arbiters or panels referred to in Subsection (C) of 
this Section dealing with the classification of members and distribution of reve- 
nues, which will adequately apprise the respective members of the determinations 
made and actions taken by such officers, committees and hoards of ASCAP, and 
arbiters or panels as to such meinbers and the basis therefor. 

XIV. Immediately following entry of this Judgment, defendant ASCAP shall 
upon written request from any prospective user inform such user whether any 
compositions specified in such request are in the ASCAP repertory, and make 
available for public inspection such information as to the ASCAP repertory as 
ithas. Defendant ASCAP is furthermore ordered and directed to prepare within 
two years, and to maintain and keep current and make available for inspection 
during regular office hours, a list of all musical compositions in the ASCAP 
repertory, which list will show the title, date of copyright and the author, com- 
poser and current publisher of each composition. 

XV. Defendant ASCAP is hereby ordered and directed to admit to member- 
ship, non-participating or otherwise, 

(A) Any composer or author of a copyrighted musical composition who shall 
have had at least one work of his composition or writing regularly published ; 

(B) Any person, firm, corporation or partnership actively engaged in the 
music publishing business, whose musical publications have been used or dis- 
tributed on a commercial scale for at least one year, and who assumes the finan- 
cial risk involved in the normal publication of musical works. 

XVI. For the purpose of securing compliance with this Amended Final Judg- 
ment, duly authorized representatives of the Department of Justice shall upon 
the written request of the Attorney General or an Assistant Attorney General, 
and on reasonable notice to defendant, be permitted (a) reasonable access, dur- 
ing the office hours of said defendant to all books ledgers, accounts, correspond- 
ence, memoranda, and other records and documents in the possession or under 
the control of said defendant, relating to any of the matters contained in this 
Amended Final Judgment; (b) subject to the reasonable convenience of said 
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defendant and without restraint or interference from it, to interview officers or 
employees of said defendant, who may have counsel present, regarding any such 
matters; and said defendant, on such request, shall submit such reports in 
respect of any such matters as may from time to time be reasonably necessary 
for the proper enforcement of this Judgment, provided, however, that informa- 
tion received by the means permitted in this Section XVI shall not be divulged 
by any representative of the Department of Justice to any person other than a 
duly authorized representative of the Department of Justice, except in the course 
of legal proceedings in which the United States is a party or as otherwise 
required by law. . 

XVII. Jurisdiction of this cause is retained for the purpose of enabling 
any of the parties to this Amended Final Judgment to make application to the 
Court for such further orders and directions as may be necessary or appro- 
priate in relation to the construction of or carrying out of this Judgment, 
for the modification thereof, for the enforcement of compliance therewith and 
for the punishment of violations thereof. 

It is expressly understood, in addition to the foregoing, that the plaintiff 
may, upon reasonable notice, at any time after five (5) years from the date of 
entry of this Amended Final Judgment apply to this Court for the vacation 
of said Judgment, or its modification in any respect, including the dissolution of 
ASCAP (and any time within two (2) years from said date apply to this Court 
for the vacation or modification of Section V (C) hereof). During the appli- 
cable periods specified above, defendant ASCAP is hereby ordered and directed 
to conduct its affairs, including the making of agreements to acquire or license 
the rights of public performance, so as not unreasonably to complicate or delay 
the enforcement of any such further relief requested by plaintiff and granted 
by this Court of any such further terms of this Section. 

XVIII. This Amended Final Judgment shall become effective from the date 
of entry hereof, except that the provisions of Sections IV (G), XIII and XV 
shall become effective three months after the date of entry hereof, and the pro- 
visions of Section XI shall become effective eight months after the date of 
entry hereof. This Amended Final Judgment supersedes the Civil Decree and 
Judgment entered herein on March 4, 1941, but shall not be construed to make 
proper or lawful or sanction any acts which occurred prior to the date hereof 
which were enjoined, restrained or prohibited by said Civil Decree and Judg- 
ment of March 4, 1941. 

Approved : 

March 14, 1950 
HENRY W. GopDARD 
United States District Judge 
We hereby consent to the entry of the foregoing Judgment. 
For the plaintiff 
SIGMUND TIMBERG 
Special Assistant to the Attorney 
General 
WILLIAM D. KILeore, Jr. 
HaroLp LASSER 
Special Attorneys 
HERBERT A. BERGSON 

Assistant Attorney General 
MELVILLE C. WILLIAMS 

Special Assistant to the 

Attorney General 
Irvine H. SAYPOL 
United States Attorney 
For the defendants 
Rosert P. PATTERSON 
HERMAN FINKELSTEIN 
Oscar Cox 
Schwartz & Frohlich 
By Louis D. FroHLICH 
Judgment entered: 
WILLIAM V. CONNELL 
Clerk 
March 14, 1950 


(Consent judgment (foreign), American Society of Composers, Authors and 
Publishers, Civil Action No. 42-245, entered March 14, 1950:) 
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IN THE UNITED States Districr Court ror THE SOUTHERN District or New YorK 
Civil Action No. 42-245 


United States of America, plaintiff, v. The American Society of Composers, 
Authors and Publishers, defendant 


FINAL JUDGMENT 


Plaintiff having filed its complaint herein on June 23, 1947, the defendant 
having: appeared and filed its answer to the complaint denying the substantive 
allegations thereof, and the plaintiff and defendant by their attorneys having 
each consented to the entry of this Final Judgment, without trial or adjudication 
of any issue of fact or law herein, and without admission by said defendant in 
respect to any such issue; 

Now, THEREFORE, no testimony having been taken and without trial or adjudi- 
cation of any issue of fact or law herein and without admission of the defendant 
in respect of any such issue and upon consent of all parties hereto, 

If IS HEREBY ORDERED, ADJUDGED AND DECREED, as follows: 

I. This Court has jurisdiction of the subject matter hereof and of all parties 
hereto with full power to enter this Final Judgment. The complaint states 
a cause of action against the defendant under Sections 1 and 2 of the Act of 
Congress of July 2, 1890, entitled “An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopolies,” commonly known as the Sherman 
Act, as amended. 

II. As used in this Final Judgment: 

(A) “ASCAP” means the defendant American Society of Composers, Authors 
and Publishers ; 

(B) “Right of public performance” or “musical performing right” means the 
right to perform or the right to license the performance of a copyrighted musical 
composition publicly in a non-dramatic manner ; 

(C) “ASCAP repertory” means those compositions the right of public per- 
formance of which ASCAP has or hereafter shall have the right to license or 
sublicense ; 

(D) “Musical performing right society” means any society, association, partner- 
ship, corporation, person or any other legal entity engaged in licensing or trans- 
ferring musical performing rights; 

(E) “Foreign society” means a musical performing rights society organized 
pursuant to the laws of any country other than the United States or having its 
principal place of business in any country other than the United States; 

(F) “United States” means the United States of America, its territories, and 
possessions. 

III. The provisions of this Final Judgment applicable to the defendant ASCAP 
shall apply to such defendant, its successors and assigns, and to each of their 
officers, directors, agents, employees, and to all other persons, including members, 
acting or claiming to act under, through or for such defendant. 

IV. Defendant ASCAP is hereby enjoined and restrained from: 

(A) Holding, acquiring, licensing, enforcing or negotiating concerning any 
rights in copyrighted musical compositions other than musical performing 
rights on a non-exclusive basis; 

(B) Limiting, restricting, or interfering with the right of any member to 
issue non-exclusive licenses for musical performing rights in any area outside the 
United States; 

(C).Hereafter accepting from any foreign society any licenses for or 
assignments of musical performing rights in excess of twelve months’ duration ; 

(D) (1) Refusing to grant licenses for performing rights to any foreign 
society except where the foreign society has breached a substantial term of an 
existing license, or would not capably represent the ASCAP repertory in such 
foreign country, 

(2) Granting any license for musical performing rights to any foreign 
society the expiration date of which does not occur at least six months follow- 
ing the expiration date of any license which the foreign society has granted to 
defendant ASCAP, 

(3) Negotiating for or carrying on discussions concerning the issuance of 
any license to any foreign society during the period when negotiations or dis- 
cussions are taking place as to the issuance to defendant ASCAP of a license 
from such foreign society ; 

(E) Entering into, claiming any rights under, adhering to or enforcing any 
contract, agreement or understanding with any musical performing rights so- 
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ciety, or unilaterally or otherwise taking any action for the purpose or with the 
effect of: 

(1) Preventing any foreign society from making musical performing rights 
available on a non-exclusive, nondiscriminatory basis to any musical per- 
forming rights society other than defendant ASCAP, or 

(2) Discriminating or retaliating against any foreign society which grants 
or negotiates to grant musical performing rights in the United States to any 
musical performing rights society other than ASCAP. This provision shall 
not be necessarily construed to mean that a contract between ASCAP and 
a foreign society may not contain mutually agreeable provisions, based on 
fair objective standards, governing the payment of compensation in respect 
of performances subject to coverage under a license, existing at the time 
of such performances, issued through or to another society or other person. 

(F) Offering to grant or granting musical performing rights to any foreign 
society on condition, expressed or implied, that such foreign society shall grant 
or offer to grant the musical performing rights of such society in the United 
States to defendant ASCAP. 

V. Defendant ASCAP is hereby enjoined and restrained from directly or in- 
directly (1) holding membership in, (2) entering into, claiming any rights un- 
der, adhering to or enforcing any contract, agreement or understanding with, 
or (3) otherwise participating in or dealing with any international organization, 
association, or group of performing rights societies which : 

(A) Restricts the right of member societies to offer or to license musical 
performing rights to non-member societies, or 

(B) Imposes numerical limitations on the number of societies which may 
be admitted to membership for any designated territory, or 

(C) In any manner prevents any United States musical performing rights 
society from securing, accepting, transferring or licensing musical perform- 
ing rights, without restriction, to or from any foreign society, or 

(D) Has the purpose or effect of allocating or restricting territories or 
eliminating competition among societies in the licensing of musical perform- 
ing rights. 

VI. (A) Defendant ASCAP is hereby ordered and directed to initiate forth- 
with and to carry on in good faith and with diligence negotiations to terminate 
and cancel each and every one of the following agreements, and any agreements 
or arrangements amendatory thereof or supplemental thereto: 

Parties to agreement Date 


ASCAP and SADAIC (Argentina) ; ; Oct. 15, 1945 
ASCAP and APRA (Australia) Mar. 1, 1947 
ASCAP and AKM (Austria) Jan. 18, 1946 
I i SE, WD nc sccesinces pagename nipapigeed heh tg es haien ead __July 4, 1947 
ASCAP and UBC (Brazil) June 7, 1945 
ASCAP and AVTOR (Bulgaria) , 1936 
ASCAP and OSA (Czechoslovakia) t. 1946 
ASCAP and KODA (Denmark) : 1946 
ASCAP and PRS (England) 1945 
ASCAP and TEOSTO (Finland) ; 1932 
ASCAP and SACEM (France) 1933 
ASCAP and GEMA (Germany) . 1946 
ASCAP and BUMA (Holland) . 1946 
ASCAP and MARS (Hungary) 1947 
ASCAP and STEF (Iceland) 1949 
ASCAP and SIAB (Italy) . 1948 
ASCAP and TONO (Norway) ; 1946 
ASCAP and AUTORES (Portugal) ; 1933 
ASCAP and SOCORO (Rumania) ; 1946 
ASCAP and SGAE (Spain) . 1, 1986 
ASCAP and STIM (Sweden) 1946 
ASCAP and SUISA (Switzerland) ; 1942 
ASCAP and AGADU (Uruguay) . 7, 1945 
ASCAP and UYMA (Yugoslavia) 1937 


(B) Upon the termination of each such agreement, defendant ASCAP is hereby 
enjoined and restrained from entering into, adhering to, maintaining or further- 
ing, directly or indirectly, or claiming any rigts under any contract, agreement, 
understanding, plan or program which has as its purpose or effect the continu- 
ing, directly or indirectly, or claiming any rights under any contract, agreement, 
to obtain payment under any such agreement for performances occurring before 
the date of termination thereof. 
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VII. Defendant ASCAP is hereby ordered and directed to send, within thirty 
days after the entry of this Final Judgment, to each society designated as a co- 
conspirator in the complaint in this action, a copy of this Final Judgment. 

VIII. For the purpose of securing compliance with this Final Judgment, duly 
authorized representatives of the Department of Justice shall, upon the written 
request of the Attorney General or an Assistant Attorney General, and on reason- 
able notice to defendant, be permitted (a) reasonable access, during the office 
hours of said defendant, to all books, ledgers, accounts, correspondence, memo- 
randa, and other records and documents in the possession or under the control 
of said defendant, relating to any of the matters contained in this Final Jude- 
ment; (b) subject to the reasonable convenience of said defendant and without 
restraint or interference from it, to interview officers or employees of said 
defendant, who may have counsel present, regarding any such matters; and said 
defendant, on such request, shall submit such reports in respect of any such mat 
ters as may from time to time be reasonably necessary for the proper enforce- 
ment of this Judgment; provided, however, that information received by the 
means permitted in this Section VIIT shall not be divulged by any representative 
of the Department of Justice to any person other than a duly authorized renre- 
sentative of the Department of Justice, except in the course of legal proceedings 
in which the United States is a party or as otherwise required by law. 

IX. Jurisdiction of this cause is retained for the purpose of enabling any of 
the parties to this Final Judgment to make application to the Court for such 
further orders and directions as may be necessary or appropriate in relation to 
the construction of or carrying out of this Judgment, for the modification thereof, 
for the enforcement of compliance therewith and for the punishment of violations 
thereof. 

It is expressly understood, in addition to the foregoing, that the plaintiff may, 
upon reasonable notice, at any time after five (5) years from the date of entry of 
this Final Judgment apply to this Court for the vacation of said Judgment, or its 
modification in any respect, including the dissolution of ASCAP. During the 
applicable period specified above, defendant ASCAP is hereby ordered and di- 
rected to conduct its affairs, including the making of agreements to acquire or 
license the rights of public performance, so as not unreasonably to complicate or 
delay the enforcement of any such further relief requested by plaintiff and 
granted by this court pursuant to the terms of this paragraph. 

Approved : 

March 14, 1950 Henry W. Gopparp 

United States District Judge 

We hereby consent to the entry of the foregoing Judgment. 

For the plaintiff 
SIGMUND TIMBERG 
Special Assistant to the 
Attorney General 
Bert C. DEDMAN 
Special Attorney 
WrtuiaM D. Kireore, Jr. 
Hersert A. BeRGsSON Special Attorney 

Assistant Attorney General 
Marcus A. HOLLABAUGH 

Special Assistant to the 

Attorney General 
MELVILLE C. WILLIAMS 
Special Assistant to the 
Attorney General 
Irvine H. SAyYPor 
United States Attorney For the defendants 
Rosert P. PATTERSON 
HERMAN FINKELSTEIN 
Oscar Cox 
Schwartz & Frolich 
By Louts D. Froricu 
Jnagment entered: 
WILLIAM V. CONNELL 
Clerk 
March 14, 1950 


(Whereupon, at 4:40 p. m. the committee recessed to reconvene at 
10 a. m., Wednesday, September 19, 1956.) 
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Part [I1—The Television Industry 


WEDNESDAY, SEPTEMBER 19, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE 
OF THE COMMITTEE ON THE JUDICIARY, 
New York, N.Y. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 110, United States Courthouse, Hon. Emanuel Celler (chairman 
of the J udiciary Committee) pr esiding. 

Present: Representatives Celler, Rodino, Quigley, and Keating. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. 
Harkins, cocounsel ; and Samuel R. Pierce, Jr., associate counsel. 

The CHairMAn. The hearing will come to order. 

Our first witness this morning is a name well known in radio and 
television, Mr. Allen B. Du Mont, chairman of the board, Du Mont 
Laboratories, Ine. 

Mr. Du Mont, will you come forward, please ? 


TESTIMONY OF ALLEN B. DU MONT, CHAIRMAN OF THE BOARD, 
DU MONT LABORATORIES; ACCOMPANIED BY GEORGE ETKIN, 


COUNSEL 


The Cuamman. Will you just state your name and your address 
and that.of your colleague, to the stenographer, please ? 

Mr. Du Mont. My name is Allen B. Du Mont. My business address 
is 750 Bloomfield Avenue, Clifton, N. J. 

The Cuatrman. And the gentleman is president of the Du Mont 
Laboratories, Inc. 

Mr. Du Mont. I am chairman of the board, sir. 

The CHamman. I am sorry—chairman of the board. 

Do you have a prepared statement, Mr. Du Mont ? 

Mr. Du Mont. Ido. Shall I proceed ? 

. The Cuarrman. Yes. You may proceed with the reading of your 
statement. 

Mr. Du Mont. My name is Allen B. Du Mont, and I am chairman 
of the board of the Allen B. Du Mont Laboratories, Inc., with its main 
office at 750 Bloomfield Avenue, Clifton, N. J. 1 am also chairman 
of the board of the Du Mont Broadcasting Corp., with its main office 
at 205 East 67th Street, New York City. 

Allen B. Du Mont Laboratories, Inc., previously operated the 
Du Mont television network and owned three television stations which 
were located in Washington, D. C., New York City, and Pittsburgh, 
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Pa. It also manufactures television transmitters, broadcast equip- 
ment, television receivers, cathode-ray tubes, and cathode-ray oscil- 
lographs. It also has extensive research and engineering laboratories. 
This company was the first manufacturer of cathode-ray tubes suitable 
for television in this country, produced the first cathode-ray commer- 
cial television receiver, and was the first to operate a network between 
its own television stations. 

The Du Mont Broadcasting Corp. at the present time owns two 
television stations, one located in Washington, D. C., call letters 
WTTG, and the other in New York City, call letters WABD. 

Because of our wide interest in television, we are particularly con- 
cerned with the present situation as concerns the ultra-high-frequency 
stations. Their success directly determines whether we are to have 
more than two television networks in this country. 

Before getting into the details of the present situation, it might 
be well to summarize what has gone on previously as concerns this 
question. The subject of utilizing the ultrahigh frequencies for use 
in television came to the fore in the 1949 hearings of the Federal 
Communications Commission. These hearings were very extensive, 
resulting in a freeze of the construction of new stations for a period 
of almost 3 years, and the final determination as to the allocation 
scheme was not released until April 14, 1952. 

Mr. Maerz. Mr. Chairman, excuse me. Would you care to be 
interrupted at this point? 

Mr. Du Monr. That is all right. 

Mr. Maerz. That freeze, I take it, lasted from September 1948 
until July 1952; is that right? 

Mr. Du Mont. Well, I have the date here of the final determination 
of the allocation scheme April 14, 1952. I believe the figures you gave 
are approximately correct to the best of my memory. 

Mr. Matrrz. And this freeze, I take it, applied to new applications 
only; is that right? 

Mr. Du Monr. Yes; that is correct for television stations. 

Mr. Maerz. Yes. Is it not also a fact that under this freeze per- 
sons who prior to September 1948 had received a construction permit 
were permitted to proceed with the construction of their stations? 

Mr. Du Mont. I believe that is correct. 

Mr. Maerz. Do you know how many stations came into operation 
during the freeze? 

Mr. Du Mont. I really haven’t that figure. I couldn’t give it to 
you exactly, but there were probably 30 or 40 stations, maybe a few 
more. 

Mr. Maerz. Wasn’t it something on the order of about 108 stations? 

Mr. Du Monv. My recollection is that by the end of the freeze 
108 stations were operating, but some had been operating before the 
freeze. I think roughly half had been operating before the freeze and 
half went on during the freeze. 

Mr. Maerz. Right. In your opinion, did this freeze give CBS and 
NBC a competitive advantage over your network? 

Mr. Du Mont. There is no question about that. It was very helpful 
to CBS and NBC. Yes; that is true. 

Mr. Materz. In what respect? 

Mr. Du Mont. I beg your pardon? 
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Mr. Maerz. I beg your pardon. Possibly you would wish to con- 
tinue reading your statement. 

Mr. Du Mont. All right. 

In 1949 Du Mont submitted to the Federal Communications Com- 
mission a proposed allocation of frequencies which provided for at 
least 4 VHF or UHF stations in the top 100 markets of this country. 
A copy of this allocation proposal is hereby submitted—well, I have 
it here as exhibit A. Unfortunately, this is a pamphlet that was pub- 
lished in 1949, and I only have several copies of it. 

The Cuarrman. Do you want that back, sir? 

Mr. Du Mont. No; but there were only three left from 1949. 

The CHatrmMan. Do you want us to put this in the record ? 

Mr. Du Mont. I believe it would be helpful. 

The Cuarrman. Yes. We will be glad to do so. 

(The document referred to appears at p. 4520.) 

Mr. Du Mont. It was our feeling in submitting this proposal that 
a number of important objects would be accomplished by its adoption. 
For one thing, it would provide equal opportunity to the four net- 
works to compete on an equal basis provided by the allocation scheme, 
and eliminate the necessity of equality by regulation. 

Second, it would provide a minimum cost to the American public 
as regards the purchase of television receivers. As will be noticed in 
this plan, there is no intermixture of VHF and UFH stations in a 
single city, so that in the VHF areas the television-set owner would 
only need a VHF receiver, antenna and lead-in; and in the UHF 
areas the television listener would only need a UHF receiver, antenna, 
and lead-in. 

We felt then, and we feel even more strongly now, that with the 
intermixture of VHF and UHF stations in the various cities, it is 
impossible to have a competitive situation as between the networks 
im a given area. 

In 1949 we were not alone in our thinking and the testimony of the 
Columbia Broadcasting System at that time clearly outlines the prob- 
lem. I would like to quote from a portion of the final television 
allocation report, under paragraph 256 (d) in this connection: 

* * * a major objective of the Commission is the reasonable assurance of the 
possibility of a nationwide competitive television service—— 

The CuatrMan. Whose statement is that? 

Mr. Du Monr. That statement is the Commission’s. And it goes 
qn to mention that CBS is genuinely concerned that very real dangers 
of monopoly inhere in the Commission’s proposed allocation. 

CBS further stated that— 
the Commission itself has recognized that for a considerable period, perhaps 5 


years, perhaps more, a commercial UHF station cannot compete on anything 
like an equal basis with a commercial VHF station in the same community. 


CBS urged that— 


it must be obvious that during the not inconsiderable growth period of UHF net- 
work A with UHF outlets in Chicago, San Francisco, and Boston would be under 
a crippling competitive disadvantage vis-a-vis network B with VHF outlets in 
these three cities. 


Thus CBS argued: 


It is quite possible that the Commission's allocation plan will as a matter of 
practical necessity permit the development during the critical formative years 
of only two full nationwide competing television networks. 
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The point I am trying to make in this connection is that unless there 
are four competitive television networks, the question of the ultra- 
high frequency stations is academic as, if we are only going to have 
two networks, only a very few UHF stations are required. For in- 
stance, in our present allocation scheme, network A can obtain 88 
VHF outlets in the top 100 markets; network B can obtain 67 VHF 
outlets in the top 100 markets; whereas network C can only obtain 
30 VHF outlets and network D only 7 VHF outlets under the same 
conditions. | 

We believed in 1949 that in order to prevent a monopolistic system of 
broadcasting, four or more networks were cosleab We still feel 
that way today. 

Having only two networks not only has the effect of monopoly in 
the television broadcasting business, but has the effect of extending 
the monopoly so that only a relatively small number of large com- 
panies can utilize television for the sale of their products. 

The CuHatmrman. Pardon the interruption. Is not there another 
chain, so called, ABC ? 

Mr. Du Mont. Yes; there is another chain, but I do not consider the 
ABC as able to operate on a par with the other two networks, because 
of the lack of stations. They cannot get enough stations to operate 
in exact competition with CBS and NBC. 

Television advertising in one respect differs greatly from advertis- 
ing in magazines, newspapers, and so forth. In a magazine or news- 
paper any advertiser desiring space can obtain it, as it is only neces- 
sary to print additional pages to allow any number of advertisers to 
appear in the publication. 

In television we only have about 4 hours a day of prime advertising 
time, and if we assume that 8 advertisers wish to present half-hour 
programs on television per evening, we use up completely the facilities 
of 1 network. With a 2-network setup, therefore, it would be only 
possible for 1 such adertiser to appear per evening. 

In some cases the advertisers desire to put on hour programs, thereby 
reducing the number possible to appear. We have numerous instances 
in the past where national advertisers desire to obtain time on tele- 
vision, but cannot, due to the limited facilities now available. 

The Cuarrman. Would it be possible or feasible, commercially, to 
a the time that advertisers might have on the air during those peak 
1ours ? 

Mr. Du Mont. You mean limit the advertiser to a half an hour 
rather than an hour or an hour and a half? 

The Cuarrman. Or 15 minutes rather than a half hour, or 7 minutes 
or 714 minutes; would that be feasible ? 

Mr. Du Monr. Well, I do not think you would have as good a pro- 
gram structure as you would like to have. 

The Carman. I am not advocating this. I am just asking a 
question. 

Mr. Du Monr. Yes. Well, it is possible, to some extent. Recently 
they have programs utilizing the so-called magazine idea; in other 
words, you have an hour program and you use 4 separate advertisers, 
each one 15 minutes. This does help out quite a bit. 

The CHatrMAn. How about the commercial spots ? 

Mr. Du Monv. That is what I mean. They break it up; instead 
of 1 advertiser having it for the whole hour, 1 advertiser will take it 
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at the start, another one in 15 minutes, and so forth, so it does help out 
in distributing the advertising value. 

I would like to point out to the committee that this 1949 plan was 
turned down by the Federal Communications Commission because of 
the principles of assignment adopted by the Commission. 

In order to salvage as much as possible, we submitted a revised allo- 
cation plan which we did not consider as good as our original plan. 
In the Commission’s report of April 14, 1952, you will notice that 
there are numerous references made to a Du Mont plan, and this second 
plan is the one referred to—that is the exhibit A that I gave to you. 

Even this plan was vastly superior to the plan of the Federal Com- 
munications Commission, as it provided for a much greater oppor- 
tunity for four networks to operate competitively. 

The Federal Communications Commission’s priority in setting up 
their allocation scheme was as follows: 

Priority No. 1: To provide at least one television service to all parts 
of the United States. 

Priority No. 2: To provide each community with at least one tele- 
vision broadcast station. 

Priority No. 3: To provide a choice of at least two television services 
to all parts of the United States. 

Priority No. 4: To provide each community with at least two tele- 
vision broadcasting stations. 

Priority No. 5: Any channels which remain unassigned under the 
foregoing priorities will be assigned to the various communities de- 
pending on the size of the population of each community, the geo- 
graphical location of such community, and the number of television 
services available to such community from television stations located 
in other communities. 

In contrast to this, our principles of assignment were based on the 
following: 

(1) To provide television service, as far as possible, to all people of 
the United States; and 

(2) ‘To provide the most services to the most people. 

We have always felt that the basis on which the FCC allocated 
stations is nota realistic one. 

To take just one item, priority No. 2 states that they wish to provide 
each community with at least one television broadcast station. It is 
obvious that something like 75 percent of the allocations they have 
made will never be used. They have provided television stations, as 
they stated in their principles, to almost every city in the United 
States. 

For example, in the State of Michigan they have provided 71 allo- 
cations and 38 of these are in cities with less than 25,000 population. 
This same holds true in many other States, and they have even pro- 
vided allocations for villages having only a population of several 
hundred people. 

Mr. Kratine. Do you object to that ? 

Mr. Du Mont. I do not object to it if you have enough channels to 
go around. I think this next paragraph will explain our thinking 
on this, if you will let me read it, and then I will be glad to answer 
the question. 

We know from experience that in order to support a television 
station, from a financial standpoint, it is necessary to have approxi- 
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mately a population of 100,000 on ws within range of the transmitter. 

As there is an average of slightly over 3 people to each home, this 
would provide, if everybody purchased a television set, a sale of 
approximately 30,000-television reeeivers. However, only about 90 
percent of the homes normally purchase television receivers, so this 
would mean that in an area where 100,000 people lived, there would 
be approximately 27,000 television receivers. 

We also know from experience that the total advertising support 
will be about $10 per set per year, which means that under these con- 
ditions the television station would have an income of approximately 
$270,000 per year. With the figures we have and the experience we 
have, a television station can be operated under these conditions at a 
very slight profit. 

This is being recited to show how unrealistic the Commission has 
been in their allocation of frequencies. 

Now, to answer your question, I certainly would have no objection 
if you have enough channels to go around. To give it to every town 
is a fine thing, but when you give it to towns that can never utilize 
these channels, I feel that it is a waste of valuable frequency space. 

In other words, a town of, let us say, five or ten thousand just cannot 
afford to pay and support a television station with the requirements 
that the FCC has as far as putting up that station is concerned. 

Now, it would be possible to have a different kind of a license for 
that area: in other words, a satellite one, and not set aside a main 
channel for that. 

Mr. Keatine. What is a satellite, one that takes it off from the 
main channels ¢ 

Mr. Du Monr. That is right. In other words, in the smaller towns, 
if you had to put in a studio and generate programs, it would be 
absolutely prohibitive. You couldn’t operate, but you could operate 
a satellite in those smaller towns, where they could pick up signals 
from various stations and rebroadcast them so the people in that 
aren would have the advantage of television service. 

The Cratrman. We had testimony yesterday to the effect that the 
tapping of the major television stations by private relay stations is, 
in effect, controlled by the American Telephone & Telegraph Co. We 
also had testimony that A. T. & T. by virtue of the rates it charges 
might make such a system almost impossible. 

Mr. Du Mont. There is no question the rates charged make it very, 
very difficult in many areas. For many years the Commission has 
been asked to relax the requirements so that individuals could put in 
their own relays, which can be put in at a rather nominal amount, 
that is true. But the present regulations, as I remember them, will 
allow you to put it in, but then the minute the phone company desires 
to get into that area, why, they can move in and your equipment is 
all obsolete. 

Mr. Roptno. Mr. Du Mont, do you in your statement suggest a 
more realistic basis for the allocation of frequencies ? 

Mr. Du Mont. Toward the end I get into that, and I would be 
glad to expand on that. 

The Commission has stated at numerous times that they are not 
‘oneerned with the economics of the situation. To me this seems 
absolutely indefensible, as most other commissions of the Government 
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regulating railroads, airlines, et cetera, consider the economics of the 
situation of prime importance. By not considering the economics of 
the situation, much more valuable frequency space has been used up 
than was necessary and, instead of allocating on the basis of the 
largest number of people that can be served, the allocation scheme 
primarily is based on geography. 

It is interesting to note that priority No. 3 of the Commission states 
that the scheme should provide a choice of at least two television serv- 
ices to all parts of the United States, which to me clearly indicates 
their thinking that a two-network setup in the United States is all 
that is necessary. 

It will be noted that the present allocation scheme is justified b 
the FCC on the basis of sound engineering judgment. To my mind, 
you cannot have sound engineering judgment unless you have con- 
sidered economics. 

When a bridge is to be built, or a building is to be built, the engineer 
must not only consider the requirements to be justified, but also the 
cost of accomplishing this. When I went to school there was a rough 
definition of an engineer, which stated that an engineer was a person 
who could do for $1 what any fool could do for $2, and I think this 
definition still holds good today. 

The CHatrman. May I ask this question, Dr. Du Mont: 

What is behind the thinking of the Federal Communications Com- 
mission, if you know, for their using a geographical type of a yard- 
stick, rather than combining geography with economics % 

Mr. Keattne. I can figure one thing, and that is the Congress of 
the United States. 

Mr. Du Mont. I was just going to answer that I think we have an 
allocation scheme that the Commission feels would cause a minimum 
of political pressure on the Commission. 

Mr. Kerattnea. If Mr. Celler and I insisted on the allocation being 
only in cities of size comparable to those we come from, we would hear 
quite a lot from our Kansas, Missouri, lowa, Georgia, and Mississippi 
brethren, I suspect. 

Mr. Du Mont. If you study the allocation scheme that they have in 
here, you will find, as I mentioned, many, many allocations to towns 
of less than 1,000. There are some Indian villages of 18 and 20 people 
that have a television channel, the same as you get in New York. 

Mr. Keattne. And we get called all the time on the ground that we 
are not doing enough for the Indians. 

Mr. Du Monr. You are not doing anything for them by giving 
them a channel they cannot use. 

Mr. Kratina. There may be some practical considerations here that 
cut across the sound engineering economic factors. I just say that 
not to defend it, but to explain perhaps the reason or much of the 
reason for it. 

The Cratrman. I think the basic act speaks of the needs of geo- 
graphical consideration, but there are other criteria mentioned in this 
act as well that might enable the Federal Communications Comniis- 
sion to consider the economies of the situation. 

Mr. Dv Monr. My only point is that in my estimation—and it is 
only my feeling on it—that at least 75 percent of the channels they 
have assigned will never be used, so I simply point out I do not think 

77632—57—-pt. 2, v. 2——35 





4498 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


that is any reason for them taking valuable airspace and setting it 
aside that way. 

The Cuarrman. Would the fact that those channels assigned go 
down the drain help build up the two major systems ? 

Mr. Du Monvr. They prevent four channels going into the major 
markets and that is what is necessary in order to get a national com- 
petitive television system. 

The Cuatrman. Is that some of your difficulty in your effort to 
build up another chain ? 

Mr. Du Mont. Absolutely. I pointed out here, whether you caught 
the significance of it or not 

The CHatrMan. Yes, I did. 

Mr. Du Monv. The owner of the fourth network only has available 
seven cities, and the first almost a hundred. 

Mr. Keatine. The one you speak of as the fourth, is that Mutual? 

Mr. Du Monvr. That happens to be us. We are not in the business 
any more. 

Mr. Keatine. You are not in that business ? 

Mr. Du Mont. No, but the first one can have 70 or 80 out of the 
first 100. The third network can have somewhere around 30 or 35 
cities, in the first 100, and the fourth can have only 7. 

The Cuarrman. I would like you to amplify on why your company 
was compelled to discontinue its chain broadcasting operation. 

Mr. Du Monvr. Well, it is a long story and I will try to make it as 
short as I can. 

In the early days we went into the network business in order to 
generate programs and sell receivers, and in the early days we did 
reasonably well. There were relatively few cities with television and 
the telephone company only had a single cable going to these cities, 
so the result was that CBS and NBC and ourselves were able to go to 
those cities on an equal basis. In other words, because the telephone 
company had only a single cable going to those cities, the station would 
take our programs equally with the other two networks. Is that clear / 
That was because of the limited cable. 

Well, when the telephone company was able to put three cables to 
a given city, each network had a cable to that city and the network 
had a choice of whether they would take CBS, NBC, or Du Mont. 

Mr. Quiciey. The stations had a choice / 

Mr. Du Monr. The stations had a choice. Unfortunately, as far as 
we were concerned at that time we did not have a radio network. The 
early stations in television practically all had radio stations. In other 
words, the thing that developed, the radio station filed and got a 
television license, and started up a television station, but his income 
that provided for that television station was his radio network, and 
the result was that we had great difficulty in getting a station to go 
with Du Mont because CBS and NBC had a very strong radio net work. 
So the result was that they were able to line up many move station= 
than we. 

Now we felt that if the Commission ever fixed the situation up on 
allocations so that the four networks had equal opportunity, we could 
make out and do very well, but that has never happened, and after 
losing a substantial amount of money for a number of years we just 
decided it was not going to happen soon enough, and we discontinued 


the network. 
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The Cuamman. Do you think that error could be corrected if the 
FCC would change its method of allocation of channels 

Mr. Du Monv. There is no question about it. 

The Cuarrman. Then stations would be available? 

Mr. Du Mont. Stations would be available, correct. 

Mr. Keartnc. And would you go back into the business? 

Mr. Du Monr. I would not want to say right at the moment. We 
would certainly seriously consider it. 

The Cuarrman. Is there opposition to any such change, if you know, 
by CBS and NBC? 

Mr. Du Mont. I do not know offhand that there has been any spe- 
cific objection to it. As a matter of fact, this allocation scheme that 
I gave you, I read the comments pretty much of CBS that they made 
concerning it. They brought the same problem up in 1949, that this 
allocation scheme was going to set up a monopoly, and explained to the 
Commission what they knew about it. 

Mr. Rovino. Dr. Du Mont, had there been an allocation such as you 
speak of at the time you were compelled to discontinue, you would still 
have been in the business ? 

Mr. Du Mont. I certainly think we would; yes. We would have 
been on an equal basis with the other companies. 

Mr. Roprno. But it becomes more difficult now ¢ 

Mr. Du Monr. Not necessarily, if it were corrected. No. I mean 
it would not be as easy, but it certainly could be done. 

Mr. Quietry. Doctor, on the basis of your experience, would you 
say that there are many so-called independent stations which can fune- 
tion very well and be profitable without having a network affiliation ? 
In your opinion, is it possible for a TV station to operate without an 
affiliation with 1 of the 3 networks now functioning ? 

Mr. Du Mont. I think it is possible, yes; and I think that as time 
goes on there may be more opportunity for the so-called independent 
station. In other words, with better films available for the inde- 
pendent stations, it makes it more possible for them to make out better 
than they have in the past. In other words, most of your radio 
stations today use phonograph records very largely. 

Mr. Quieter. The disk jockey was the salvation and everything else 
of the independent stations. 7 

Mr. Du Mont. That is right. 

Mr. Quietey. You do not have that equivalent as yet in the tele- 
vision field ? 

Mr. Du Mont. No; but with more and more film being available, it 
is quite possible that the independent station could become quite com- 
petitive. 

The Cuatrman. Your station in New York is successful, is it not ? 

Mr. Du Mont. Yes. 

The Cuarrman. And your station in Washington is successful ? 

Mr. DuMonr. Yes; but not compared to the financial success that 
a network affiliate enjoys, because a network, under the present situa- 
tion, and that is the reason you have a network, can spent a lot more 
money ona program. If you can distribute a program to 200 stations, 
you share the cost of that program; where an independent station has 
to generate that program for himself, he can only afford to spend a 
fraction of what the networks can spend. ’ 
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But the point is that by the use of film you do distribute that similar 
to what a network does. 

Mr. Quieter. In other words, you no longer conduct a network 
operation ? 

Mr. Du Mont. That is correct. 

Mr. Quietry. But you continue to operate stations ? 

Mr. Du Mont. Yes. 

Mr. Quieiey. How many stations? 

Mr. Du Mont. One in New York and one in Washington. 

Mr. Quieter. And in your programing of both stations, you can 
more or less divide the cost ? 

Mr. Du Mont. It helps a little bit, but a network spreads their cost 
over a couple of hundred stations. 

Mr. Roprno. Dr. Du Mont, when did you discontinue your network 
operations ? 

Mr. Du Mont. Several years ago; 1954, I believe. 

Mr. Roprno. I recall at some time around 1950 or so you called upon 
a delegation of New Jersey Congressmen. Congressman Wolverton 
was chairman of the Interstate and Foreign Commerce Committee, 
and I was a member of the New Jersey delegation and still am, and 
you sought our assistance. We presented the problem and attempted 
to do something about it, but 1 know that it was impossible, and 
you actually made many, many efforts in that direction, did you not? 

Mr. Du Monr. Yes. 

The CuHatrman. Doctor, you probably have seen published figures 
for the profits of the station operated by the Columbia network in 
New York; have you not? 

Mr. Du Mont. Yes. 

The Cuatmrman. And you have most likely seen the profits of the 
NBC and CBS stations in New York. Do your profits in anywise 
compare with the profits of those two stations? 

Mr. Du Mont. No. It is a very small amount; not sufficient at the 
present time. 

The Caatrman. Do you attribute those huge profits to the fact that 
those stations are affiliated with the two chains? 

Mr. Du Mont. The one thing that a television station is selling is 
programs. There is no question up to now that the networks have 
been able to supply expensive programs and the independent stations 
cannot, and therefore they get a much larger audience than the inde- 
pendent station can attract, and therefore their rates are much higher 
per minute or per quarter of an hour, and the network is a very 
efficient method and I think it is a good method. I think it has been 
responsible in making television what it is today in the United States, 
due to the fact that they can spend a lot of money on programs, much 
more than if you had a lot of independent individual stations. 

The Cuatrman. So that you feel that the chain telecasting system 
is good provided it is kept within bounds? 

Mr. Du Mont. I think it is if it is kept within bounds, and I think 
there should be more opportunity for more networks. From an eco- 
nomic standpoint this country could support 4, 5, or maybe even more. 
We have had a lot of studies made in that connection, but they indi- 
cate that from an economic standpoint five or more networks would 
make out very well. 
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The Cuarman. Getting back a bit in point of time, did Columbia 
Broadcasting System and the National Broadcasting System have pro- 
gram advantages over your network resulting from their radio 
relations? 

Mr. Du Mont. At the start I would say “No,” but the fact that they 
could use their radio relationships to clear stations, and we could not 

et enough stations immediately, allowed them to spend more money 
or programs than we could. 

The Cuatrman. In your opinion what were those program advan- 
tages that they obtained subsequently ? 

Mr. Du Mont. The program advantages that they obtained were 
simply from the fact. that they could clear more stations than we 
could and could spend more money than we could. It was as simple 
as that. In other words, if we could justify spending the same amount 
of money as those people, there is not any trick in going out and hiring 
talent and putting on shows. 

Mr. Materz. Mr. Chairman, Dr. Du Mont, did not those two radio 
networks, CBS and NBC, have certain star performers under contract ? 

Mr. Du Monr. They did have talent performers, that is true. ‘They 
had a start that we did not have. In other words, the fact that they 
did have a reservoir of talent—— 

Mr. Maerz. Was that talent welded to those two networks? 

Mr. Du Mont. Some of it was; yes. 

Mr. Maerz. Was the Du Mont network able to obtain any of that 
talent for its programs? 

Mr. Dv Mont. They had a certain amount on long-term contracts 
that we could not get, but I do not think that was the deciding factor. 
We found that any time we spent comparative funds to what the 
other people spent, that we could get comparative talent and do all 
right, but our difficulty was that when we went and spent that big 
amount we could not ie enough stations and we would lose money 
on it. 

Mr. Keatrne. There is a lot of talent. If you had the money, there 
is abundant talent to be had; is there not? 

Mr. Du Mont. I feel so. Many of the shows that are around today 
were developed on the Du Mont network. I can go back and name 
many of them. In other words, we took talent that previously never 
amounted to anything. 

Mr. Keating. Sometimes a big name does not necessarily produce 
the best talent. You may come up with an unknown actor or actress 
that becomes a star performer overnight ? 

Mr. Du Mont. That is right. 

Mr. Keatina. We just had that in the Washington hearing. The 
chairman is a Sienadcatte television performer and he is available. 
If you can get some more networks into this business they will reach 
out after talent. 

The Cuatrman. My distinguished colleague from Rochester is fish- 
ing for a reciprocal compliment. 

Mr. Keating. The less said about that the better, but if you have 
got the money you can get the talent. CBS and NBC and ABC 

ave not absorbed all the talent? 

Mr. Du Mont. I would say generally that is true. 

The CHarrman. Yes; but when we get their profit figures and see 
the exorbitant profits CBS and NBC make just from their two stations 
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in New York, it is plain to see how they get money to get access to 
this talent. I think the profits of one of those stations, WCBS, in 
1955, was about 2,290 percent on capital investment. 

Mr. ar Mont. It was not that great on the percentage of sales; 
was it 

The Cuarrman. That is the figure on the one station; income on 
investment, 

Mr. Du Mont. Yes. 

The Cuarrman. And the NBC station in New York was 857 percent 
on investment. 

Mr. Keattnea. They are falling behind CBS. 

The CuHatrman. And I think compared to that, your WABD in 
1955 showed a loss? 

Mr. Du Mont. That is right. 

The CHarmman. And your station WTTG in Washington showed 
a loss also. 

Mr. Du Mont. That is right. 

The Cuarrman. So that they have far easier access to funds because 
of their key stations and the fact that these stations are the keystones 
of their chains. 

Mr. Du Mont. There is not any question that any station that has a 
network connection is pretty much all set, because the network does 
all the work, and all the station does is to press‘a button to operate a 
station. 

Tt does not have to do too much from the standpoint of program- 
ing. It gets the bulk of the programing from the networks. 

The CHarrMan. We have heard that huge amounts of money are 
being spent for talent. 

Mr. Du Mont. Right. 

The Cuarrman. Apparently contracts are in existence which com- 
pel these systems to pay huge prices for talent they do not use and keep 
on ice. Now, do you think that is proper or that is economic ? 

T am including a number of questions here. Do you think the FCC 
should look into that practice ? 

Mr. Du Mont. I would suspect that it happens in certain cases. 
Certainly I would not think from a business standpoint they would 
try to do that. 

In other words, it may very well happen that they have a very 
excellent performer and they think he is going to last for 5 or 10 years. 
They make a commitment for that and he may not be as popular, and 
they decide to drop him. 

The CuarrMan. Is not the judgment that prompts that kind of a 
contract rather provident? TI have in mind, for example, a contract 
for the life of acomedian. It is inconceivable that that talent will last 
throughout the lifetime of the comedian. 

Mr. Du Mont. Well, of course, I think if you look into it some of 
those contracts have been made the way they have in order to help out 
on income taxes. In other words, if he took a tremendous salary for 
a few years he would not keep any of it; this way he spreads it. I know 
of some of those contracts that have been in a much lesser amount 
than they normally would be, but they extend over a period of time, 
so they are of much greater advantage to the performer. 

The Cuatrman. Who pays the piper for that? Must the public 
pay for it? 
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Mr: Du Monr. Well, if you want to look at it that way, the Gov- 
ernment is losing it in taxes. 

The Cuatrman. Does that not cause a heightening of the rates 
that these companies charge for services ? 

Mr. Du Mont. I think it probably does to some extent. 

Mr. Keratrne. And your customer pays? 

Mr. Du Mont. I think it does to some extent. 

The Cuarrman. And the only customers that can pay are those 
huge corporations. 

Mr. Du Monr. But you would not have the situation if you had 
competition in the business so other people would have a chance, but 
vou do not have competition.. You Lae just got the several people 
that are involved. 

The Cuairman. No doubt about it. 

Mr. Du Monrr. You probably would not have any difficulty with 
those practices if you had enough people operating and you had real 
competition. 

The CHarrMan. It is almost impossible, is it not, for a small or 
medium operator to pay the toll for those peak hours over any chain ? 

Mr. Du Mont. That is correct. 

The Cuarrman. And the end result will be that these huge corpora- 
tions become more monolithic, if I may use that term, and they shut 


out almost completely efforts on the part of smaller businesses to have 
their wares advertised. 

Mr. Du Mont. I think I tried to indicate that in some of the discus- 
sions so far this morning. Certainly with the present setup there is 
that trend where only a few top companies can afford it. There is 


no question about it. 

Mr. Keatine. That is true in the same way that is true of adver- 
tising in national magazines, where the rates are so high that small 
business, by and large, cannot do very much advertising in them. 

Mr. Du Mont. No; to a certain extent that is true, but at least you 
can get a smaller ad. On television you have to take a half hour or 
zero; in other words, you cannot buy a minimum. 

The Cuarrman. And then there is a lot of competition in setting 
up these magazines. Such competition is not possible in television 
when you consider the limitation of the spectrum. 

Mr. Du Mont. That is right. 

The CHamrmMan. Proceed with your statement. 

Mr. Du Mont. The reason the ultra-high-frequency stations are in 
trouble today, in my estimation, is because of the fact that the Com- 
mission has not taken economics into consideration in their allocation 
scheme, and then they intermix VHF stations and UHF stations, it is 
obvious which one is going to come out on top. 

There have beeen numerous statements by various members of the 
Commission that we should allow the stations and networks to fight 
this thing out on the good old American philosophy of commercial 
competition. 

The CuatrMan. But there is no competition. 

Mr. Du Mont. That is right. 

The CuHatrMan. Excuse me; I am sorry. 

Mr. Du Monr. We certainly agree with this premise wholeheart- 
edly, but it is a difficult situation for some stations and some networks 
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to accomplish this with the intermixed allocation scheme we now 
have. It is like putting one person on a bicycle and another person in 
a jet plane and having a race between two cities. No matter how hard 
the person on the bicycle tries, he certainly is never going to catch up 
with the person in the jet plane, and I think this analogy applies 
directly to our present situation. 

Much will undoubtedly be said about the technical differences both 
as concerns receivers and transmitters, between VHF and UHF. 
There is no question that there is considerable difference technically 
between VHF and UHF, but as we see it, the fundamental problem of 
the UHF station is programing. 

We have studied a number of areas and in many of these areas UHF 
is providing excellent technical coverage. Some time ago I had an 
occasion to make a study in Albany-Troy-Schenectady area where 
there is 1 VHF station and 2 UHF stations. In most locations in this 
area the UHF stations were providing a stronger and crisper picture 
than the VHF station. 

Mr. Keatrne. What does “crisper” mean ? 

Mr. Du Mont. Sharper. 

Mr. Keatrne. Do you mean the image? 

Mr. Du Mont. Much less ghost ; a clearer picture. 

Mr. Kratina. Less ghost ? 

Mr. Du Mont. Less ghost; yes. 

Mr. Keatrnea. I am on one of those UHF stations up there, so I am 
not so familiar with the ghost. 

Mr. Du Mont. You do have less ghost with UHF than with VHF. 

Yet when you see what programs are on the different stations, we 
find that the VHF station is carrying practically all network pro- 
grams, whereas the two UHF stations only carry occasional network 
programs. 

In addition to the present allocation scheme, charges of the Ameri- 
can Telephone & Telegraph Co. for interconnecting cables are set up 
to favor the two major networks. 

An example is the purchase of interconnection facilities between 
cities. American Telephone & Telegraph supplies these facilities un- 
der Government-approved tariffs which take no cognizance of the 
station scarcity along the cable routes. 

One example is the purchase by the previous Du Mont network of 
cable between New York and Chicago. Along this route there are 41 
cities which have television outlets, The network was required to 
purchase 8 hours a day, 30 days a month, in order to maintain a 
favorable rate from A. T. & T. ‘The 41 cities when multiplied by the 
240 cable-hours per month produce a potential usage of this facility of 
9,840 hours of station time monthly. 

However, because of the preponderance of single and dual station 
cities within these 41 cities between New York and Chicago, the pre- 
vious Du Mont television network could only clear 736 hours monthly, 
or between 7 and 8 percent of its potential. The cost of the cable, 
however, remained the same. 

In the United States today, we are operating on 2 cylinders of a 4- 
cylinder engine—at half capacity. The result is that television is only 
half able to serve the public interest and contribute to the national 
economy. In other words, we are living in a 2-network economy when 
we should be enjoying a 4-or-more network economy. 
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Recently the FCC has proposed that all television stations operate 
on UHF, and the VHF frequencies be given up for this purpose. 
There is no question that by this move and a reallocation of the VHF 
gene a truly national competitive television system would re- 
sult. 

Mr. Keattne. It has been suggested that UHF networks be set up 
to just serve UHF stations. Is that feasible? 

Mr. Du Mont. I do not think that it is particularly feasible. I 
think it is feasible if you do not have VHF stations and UHF stations 
in the same area. 

Mr. Keattine. That is what the FCC is toying with, as I understand 
it, to divide up areas and gradually phase them out so that in a par- 
ticular locality, just to illustrate this Albany situation, there would 
be just UHF there or just VHF in other localities. 

Mr. Du Monr. That is exactly what we proposed in 1949 as is indi- 
cated in the sheet that I passed up here. The chairman has it. 

I think that it will solve the problem very definitely, but I think 
they have to move on it instead of just talking about it. 
ane Then would a network normally serve both VHF and 

Mr. Du Monr. Oh, yes, it would serve—where there was UHF in 
one town, it would serve UHF, and where there was VHF in the 
omer town, it would serve it. The problem has been where you mix 
them. . 

You get somewhat better coverage with VHF, plus the fact that the 
people own VHF receivers so that the advertisers must use the VHF 
if the people have a preference. If it is in a separate area where that 
does not exist, you do not have the problem with UHF. 

Mr. Keatine. Just to get this straight: Let us say in this city there 
are no UHF channels. 

Mr. Du Mont. Where is that ? 

Mr. Keattna. In New York. 

Mr. Du Mont. Oh, yes; they are available. 

Mr. Keating. But I mean they are not in operation. 

Mr. Du Mont. Because they cannot compete. 

Mr. Keating. Yes. Now, suppose they were in operation, and a 
viewer had a set, He would have to buy a contraption to put on that 
set to make it interchangeable. 

Mr. Du Mont. It would cost him about $25 to receive that station. 

Mr. Keating. Is that all it would be? 

Mr. Du Mont. About $25; yes. 

The CuatrmMan. Can they not make a set that would receive both ? 

Mr. Du Monr. Oh, yes; they are available; you can buy them today 
in any store. This set costs you about $25 more. It is about $25 either 
way. 

Mr. Keatrne. That is all the difference there is? 

Mr. Du Monr. Pretty much; yes. 

The Cuatrman. Apparently the public does not know this. 

Mr. Du Mont. Oh, yes; I think so; I think so. 

Mr. Quieter. There is no reason for the public to know it in New 
York. 

Mr. Du Monr. No; because there are no UHF stations in New York, 
but in an area where you do have a mixture I think it is advertised. 
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Mr. Krartrne. Do you just shove it about and put it on one or the 
other, or is there a whole lot of wiggling around and adjustment ! 

Mr. Du Mont. The sets that are built for UHF you just tune to 
channel 20 instead of channel 6. It is built right in. 

Now, if you buy an adapter that fits on top of the set you tune that 
when you want to get your UHF instead of your other tuning. It is 
not too difficult. 

The Cuarrman. Do companies that manufacture sets and also 
through a subsidiary operate television networks, like RCA, make sets 
that can receive both UHF and VHF? 

Mr. Du Monr. Oh, yes. Every single manufacturer does it: every 
single manufacturer does it, and the bulk of the sets today you can go 
into any television store and say you would like the UHF, and it will 
take them 5 minutes to put it in for you. It is designed so that all the 
sets are made normally VHF, with a separate tuning arrangement 
that is installed right in the field. 

The Cuarrman. Columbia does not make any sets any more; do 
they ? 

Mr. Du Mont. No; not any more, but—— 

The Cuarman. You make sets? 

Mr. Du Mont. Yes; we do. 

There are a number of problems, however, in such a move, and the 
move I am referring to is going completely over to UHF, and that has 
been posed recently by the Commission. 

Present experience and knowledge indicates that many more UHF 
stations would be required to provide the same service as now provided 
by the existing VHF stations. If the present stations simply shifted 
from VHF to UHF many people who now receive satisfactory service 
would receive none. This is because UHF does not give as large a 
coverage as VHF. Furthermore, UHF is attenuated—that means it 
is weakened, of course—much more than VHF by obstructions such as 
buildings, hills, trees, and so forth. 

If the move to UHF was made rapidly before the obsolescence of 
present receivers, which is estimated somewhere around 7 years, the 
life of a receiver, the American public would have to spend some 
$1 billion for the change; in other words, roughly $25 a set, and there 
are approximately 40 million sets in operation today. 

Likewise, if the move was made rapidly the owners of transmitters 
would have to spend some $100 million; that is, there are around 500 
transmitters at around $200,000 a transmitter. 

It would seem that the more intelligent move would be to work 
toward a deintermixture scheme as proposed in 1949. By so doing, 
the cost of the change would be greatly reduced and probably only 
about 25 percent of the population and stations would be affected. 

The CuarrmMan. Why was the emphasis at the beginning placed upon 
VHF from a technical standpoint ? ? 

Mr. Du Mon. Do you mean in the real early days ? 

The Cuarmman. Yes. 

Mr. Du Mont. Well, the art developed first in the lower fr equencies. 
In other words, VHF was the lower frequency and it was easier to man- 
ufacture the early transmitters and receiver sets that way, and further- 
more we, at that time, knew that the lower the frequency you could 
use, the greater coverage you could get, so it was the desirable place 
to start. 
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When this came up way back in 1938-39, at some of the early hear- 
ings, the industry requested 30 channels, 30 VHF channels, for tele- 
vision. At that time, which is a long while ago, the Commission had 
a great doubt in their mind that any such thing as transmitting pictures 

over the air was even possible. They w ould not consider it seriously, 
and I don’t know as I blame them at that time, because what was 
available was often poor. 

In other words, they did not realize the importance of this service 
to the American public and they cut it down to 12 channels. They 
thought that would be ample. They could not see any big expansion 
of television in this country. There were only half a dozen people 
that were asking for it at that time. 

Mr. Kratine. I suppose if you adopted the system suggested by you 
and considered by the FCC of taking a particular geographic area 
where there is, say, 1 VHF station now and 2 or 3 UHF, and making 
that entirely a UHF area 

Mr. Du Monr. Either one way or the other, whichever has the most 
stations. 

Mr. Keating. There would be an awful holler go up from the view- 
ing public, I suppose, if their VHF stations with Sake programs 
were thrown out. 

Mr. Du Monr. There would not be better programs; better pro- 
grams would go on the UHF station then. 

Mr. Keatine. That is assuming that these networks affiliated with 
one of the UHF stations. They “do not do that much; do they? 

Mr. Du Monr. What you have to do if you are going through with 
a program like this, as I see it, is, say, let the VHF station set a UHF 
transmitter up at the same time, over a period of maybe 4 or 5 years, 
where you have gradually brought the people over to the UHF trans- 
mitter. I do not think you could do it overnight. I think you 
would have to make dual service available for a period of time, so 
that as people’s sets become obsolete, when they buy a new set they buy 
a UHF receiver. 

It is not something, I feel, than can be done overnight, but if it 
is not started and the plan is not made, we are going to continue 
along what I think is a very bad condition for the country, where you 
have. just two people that control the networks throughout the United 
States in thought and everything else. 

Mr. Marerz. Mr. Chairman. 

I would like to direct your attention again, Dr. Du Mont, to this 
freeze which I think you testified endured for about 4 years. Now, 
did this freeze, in your judgment, give NBC and CBS a competitive 
advantage over the Du Mont network? 

Mr. Du Mont. Well, obviously it was an advantage to CBS and 
NBC becauses what we were hoping for was additional outlets, and 
with the freeze on we could not get additional outlets. In other 
words, it was frozen and CBS and NBC had a lot more than we 
did, so obviously it was a disadvantage from that standpoint. 

Mr. Materz. Several years ago, Dr. Du Mont, you made this com- 
ment, and I would like to quote it, in a statement you submitted to 
the Potter subcommittee: 

When I think about the long months which dragged by as the FCC put the 


progress of television on the shelf, thereby permitting NBC and CBS to strength- 
en its hold on television broadcasting and build their dominance at the ex- 
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pense of two other networks who are fighting to stay alive until the doors to 
opportunity should be opened again, I am impelled to wonder if the injection 
of color at that stage was more than a coincidence. And when the FCC finally 
made its ill-advised decision against the judgment of most of the industry’s top 
engineers, I wondered why mechanical color was not allowed to go to its pre- 
ordained doom with the greatest possible haste until I thought about how the 
eourt action which followed, and which was instituted by those charged with 
the management of NBC, served to prolong the freeze which in turn gave 
greater opportunity to NBC and CBS to achieve their stranglehold. 

Do you recall that statement, Doctor? 

Mr. Du Monr. Yes, I do. 

Mr. Maerz. What did you mean by this statement: 

I am impelled to wonder if the injection of color at that stage was more than 
a coincidence * * *? 

Mr. Du Mont. Well, simply the fact that I think they were ve 
satisfied with the status quo as far as the allocations were concerned, 
and anything that would tend to keep it that way was to their benefit. 

Mr. iigars. Was it your judgment that this color controversy was 
designed to prolong the freeze ? 

Mr. Du Mont. I do not think that there is any question about that. 
T am not saying anything out of school—I have said that for a long 
while, but I never thought they were serious about it; that it was just 
simply to prevent a final decision being made. I have said that many 
times, 

Mr. Kearine. You mean this controversy between CBS and NBC 
over color? 

Mr. Du Mont. That is right. 

Mr. Keattnc. You mean it was all a framed-up thing? 

Mr. Du Monr. Wait a minute. I have testified previously that all 
this mechanical color—I don’t think Columbia ever seriously—I think 
they are a lot smarter people than to think that thing would ever go 
over. I said that previously. 

They were late coming into television, and it gave them a chance 
to sort of hold back things until they got set. I have testified previ- 
ously to that. 

Mr. Kearine. That is interesting. I did not know about your 
previous testimony. 

They had, I thought, a very serious scrap over this question of which 
one was right about color. I thought there were a lot of heads chopped 
off and all that. 

Mr. Du Mont. That is right. 

Mr. Keattne. And they went up to the Supreme Court with it; 
did they not? 

Mr. Du Monr. I think that is probably true. 

Mr. Keatine. You say you think that was done for a stall ? 

Mr. Du Mont. Yes, sir; that is right. 

Mr. Keatinc. On whose part, CBS or NBC? 

Mr. Du Mont. I always got the impression that RCA was actually 
trying to push color and Columbia was trying not to push it; in other 
words, I think it was on the part of CBS. 

Mr. Keatine. You mean CBS was not really interested in color; 
they were just putting up this deal in order to stall for time? 

Mr. Du Mont. That is right. 

Mr. Keatine. Where did you testify to that ? 
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Mr. Du Monv. Oh, numerous times. I do not say I have testified to 
it, but I know I have written it in different articles, 

Mr. Materz. This is the only statement that I was able to find. 

Mr. Du Mont. I know I said it a number of times previously. 

Mr. Keattnc. Has CBS ever answered that in any way ! 

Mr. Du Mont. No. I think it was a matter of silence. 

The Cuarrman. They apparently have succeeded in getting time; 
have they not? 

Mr. Du Mont. Oh, yes,sure. It worked out fine. 

The CuHarrMan. For them. 

Mr. Maerz. Now, Dr. Du Mont, may I direct your attention to the 
report and order of the Federal Communications Commission issued 
on June 26, 1956, setting forth a long-range and interim plan for tele- 
vision, Are you familiar with that? 

Mr. Du Mont. I have glanced through it. I cannot say that I am 
intimately familiar with every specific part of it. 

Mr. Matetz. I think you testified, have you not, that in your view 
it is not practicable to shift television from VHF to UHF;; is that not 
right ? 

Mr. Du Mont. I simply have testified that I think it is much better 
to only do it partially; in other words, why make everybody change 
when it is not necessary. 

For instance, if you take the top 8 cities in the United States, the 
top 8 markets, they have 43 percent of all the television sets in the 
United States. There is no problem at all in the top eight cities with 
this condition. 

Then if you go down further, you take the top 20 markets; that is 
over 60 percent of all the sets in the United States. Now, what we 
are worrying about is, well, 300, 400 cities, so you can rectify this 
thing and only affect 10 to 20 percent of the people, and I say that it 
isa more intelligent thing. Why make everybody suffer just to correct 
it in certain areas? 

Mr. Maerz. Let me ask you this: Assuming a decision were made 
to effect a major transition from VHF to UHF, how long would that 
take, in your judgment? 

Mr. Du Mont. I think it should take, oh, from 5 to 10 years at least. 
if you were not going to hurt a lot of people. 

Mr. Keattne. To complete it? 

Mr. Du Mont. To complete it: yes. 

Mr. Keatrne. It is your idea to start now and work toward a period 
5 or 10 years hence ? 

Mr. Du Mont. After you have made the decision; yes. 

Mr. Matetz. In that 10-year transition period what do you think is 
going to happen to the present UHF station operators? 

Mr. Du Mont. Well, I do not think that they would be much better 
off than what they are today, certainly not for another 4 or 5 years. I 
think, practically, if you are going to do a thing like that that you have 
to set up your UHF at the same time you have your VHF operating, 
and then gradually close down the VHF stations as people convert 
their receivers. So it would be some help to the UHF people to know 
where they would be, and I think a lot of the UHF people would take a 
lot of encouragement if they knew what was ultimately going to hap- 
pen because it would be ultimately to their benefit. 





4510 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Mr. Materz. Do you think that many present UHF station opera- 
tors can survive under existing circumstances and conditions for 10 
years ? 

Mr. Du Mont. I think it would be very, very difficult for most of 
them. 

Mr. Materz. This order, as you probably know, proposes an im- 
mediate program of research and development to increase the range 
of UHF stations and reduce their shadow areas. Do you have any 
comment with respect to this phase of the Commission’s order? 

Mr. Du Monr. I think that it is the same sort of a stall that Co- 
lumbia pulled, that we were just discussing. In other words, I think 
that it 1s simply something that is going to take 2 or 3 years to go 
through and it just stalls the decision so they do not have to make a 
decision until then. I do not think it is necessary; I think they have 
ample information right now to go ahead with it. 

This idea of being able to make UHF go through hills by having 
more power is the same sort of a thing. If you put a searchlight at 
the wall over here, it does not matter how bright the searchlight is, 
it is not going to go through a brick wall. 

Mr. Keattne. They have got things now that go right through 
brick walls. 

Mr. Du Mont. Not lights. 

Mr. Keating. No, but they have got sound. 

Mr. Du Mont. That is right, but not visible lights. 

Mr. Keatine. Well, next year they might have a visible light going 
through it. With advances in science, I can believe anything. 

Mr. Du Mont. I do not think so. I cannot go along with that. 

Mr. Keattne. They do great things. 

Mr. Du Mont. That is true. 

Mr. Marerz. The order increases, the maximum authorized power 
of UHF stations from 1,000 to 5,000 kilowatts, effective August 1, 
1956. 

Will that phase of the Commission’s order, in your opinion, help 
UHF station operators ? 

Mr. Du Monv. I do not think it will help them hardly at all. In 
other words, the cost of putting up the high power, their return is not 
going to be commensurate with the money they spend on it. I do 
not think it is of but very little help. It is not going to extend their 
coverage by enough to talk about. 

Mr. Materz. Now, with respect to this question of deintermixture, 
it is correct, is it not, that the FCC order initiating rulemaking pro- 
ceedings in 13 specific areas is looking to ultimate deintermixture in 
some of these areas by eliminating VHF channel assignments? 

Mr. Du Mont. They have started, but there are going to be hearings 
and whatnot looking toward the possibility of doing this. That is 
true, but the point I tried to make is this committee they are talking 
about setting up to make these investigations and study, which is 
roing to take 2 or 3 years, I believe that the trend of that committee 
1s going to hold up this decision rather than to speed it up. Asa matter 
of fact, there is a meeting tomorrow. The FCC is having a meeting 
with the Radio & Television Broadcasters Association, Radio & Tele- 
vision Manufacturers Association, the Association of VHF Broad- 
casters, the Association of UHF Broadcasters. 
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Mr. Keatine. ASCAP and BMI? 

Mr. Du Monr. Are they in that? 

Mr. Kearina. I do not know. 

Mr. Du Monr. I am not sure. 

Mr. Materz. Under the FCC’s deintermixture proposal, would any 
existing VHF station operation be eliminated ? 

Mr. Du Monr. I believe that is planned, yes, in certain areas. 

Mr. Maerz. Do you think if this selected deintermixture pro- 
posal is actually implemented by the Commission expeditiously, that 
the UHF situation might benefit considerably ? 

Mr. Du Monr. Oh, yes; definitely, definitely. 

Mr. Maerz. In other words, you feel that this holds some promise? 

Mr. Du Monr. Oh, yes. 

Mr. Maerz. Contingent upon the deintermixture being voted on 
by the Commission ¢ 

Mr. Du Mont. Yes. 

Mr. Materz. And you think it is a step in the right direction ? 

Mr. Du Monr. I do. 

Mr. Maerz. I have no further questions. 

The Cuairman,. Is your New York and/or Washington station a 
member of BMI? Do you own stock in BMI? 

Mr. Du Monv. I am really not in a position to tell you that. I do 
not. believe they are, but I would want to check that and I can do that 
and let you know. Just a minute [conferring with counsel]. 

I do not know that we have, but I could check back and advise 
you. 

The Cuairman. You might check that. 


(Subsequently, Mr. Du Mont supplied the following :) 


ALLEN B. Du Mont LABORATORIES, INC., 
Clifton, N. J., September 25, 1956. 


Hon. EMANUEL CELLER, 
Chairman, Special Subcommittee of Judiciary, 
Committee of House of Representatives, 
United States Courthouse, Foley Square, New York. 

DEAR CONGRESSMAN: You will recall that in the course of my testimony as a 
witness before your committee on September 19, 1956, you inquired whether 
station WABD in New York, or station WTTG in Washington, D. C., both of 
which are owned by Du Mont Broadcasting Corp., was a member or stockholder 
of BMI. I said that I did not believe that these stations were, but that I 
would check on it and would let you know. 

I have now ascertained that Du Mont Broadcasting Corp. owns, no stock in 
BMI and none of its officers or directors are officers or directors of, BMI. Du 
Mont Broadcasting Corp., of course, holds a station performing rights license 
from BMI for its New York and Washington stations, and holds similar station 
licenses from ASCAP, 

Permit me to express my thanks to you and the other members of your com- 
mittee for the courtesies shown to me as a witness. 

Very truly yours, 
ALLEN B. Du Mont, 
Chairman of the Board. 


The Cuatrman. Do you think that the broadcasting chains should 
be divorced or divested of interest in an outfit like BMI? 

Mr. Du Mont. I would be very happy to talk about it, but I d~ not 
consider I am well enough informed on that to give a very intelligent 
answer. I can see some merit in the BMI, in the fact that previously 
you had practically a monopoly by one organization. At least now 
you have a duopoly with BMI and ASCAP. 
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The CuatrmMan. Well, of course, in the case of what you call a 
duopoly, or one of the members of the duopoly, BMI, is controlled 
by the chains and affiliated stations—— 

Mr. Du Monr. I do not know that it is controlled by the chains. 
It is controlled by the radio stations. 

The Cuatrman. Well, all but 2 of the directors of BMI were con- 
nected with the 2 chains. 

Mr. Du Monr. In other words, it might be better not to have the 
control. I think fundamentally the idea of all the radio stations 
having an organization is perfectly all right. It is a question of 
who is contelien that organization. 

The Cuarman. Yes. That is what I mean. If the chains were 
divested of an interest in BMI, do you not think that would be far 
better ? 

Mr. Du Monr. It probably would. 

The CHatrman. I see what you say. In other words, you were 
faced with what you call one monopoly and now you have a duopoly, 
and you at least have competition. But the control of one of those 
outfits is very important; if it lies within the power of the broad- 
casting-telecasting companies to control a particular outfit like 
BML, that is deleterious to the industry and hurts the public. 

Mr. Du Monr. Yes. 

The Cuatrman. Do you think also that the owners of chains should 
be divested from control and/or ownership of manufacturing of 
records? For example, should Columbia Records be separated, as 
far as ownership is concerned, from Columbia Broadcasting Co., and 
Victor Records and RCA divested from National Broadcasting Co. ? 

Mr. Du Mont. Well, of course, you are getting into a very broad 
subject when you ask about that. I mean it is getting into the whole 
subject of whether we should have concerns as big as we do today. I 
am thinking about certain of the automotive concerns, whether they 
should be in everything. 

The Cuarrman. I do not mean from that angle. I mean the same 
rationale as behind the conclusion that you have reached that BMI 
should be divested from the chains, because the chains could have 
a very marked and dominating effect upon BMI in the sense that they 
could dictate what songs should be played over the networks, and 
they could always give preference to BMI because of the profit motive. 

The same would hold true in connection with the talent that they 
control who make their records. If they give these records preference, 
so far as playing them over their chain stations is concerned, should 
not the record manufacturing companies also be divested? 

Mr. Du Monr. Well, certainly there is not any question that it gives 
them an advantage over companies that do not own networks. 

The Cratrman. It is not only a question of advantage. The ad- 
vantage is so marked as to affect the public interest in a very serious 
way. You are discussing an industry here which is limited and in 
which there is little competition. That always has to be foremost in 
our thinking, according to my point of view. 

Mr. Du Mont. Yes. 

The Cuatrman. Would you not say, therefore, that manufacturing 
of records should be divorced from the ownership of chains ? 

Mr. Du Monr. Well, I see your point, and I do not think there is 
any question that many of these corrections should be put through. 
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That is undoubtedly one that should be very seriously considered, to 
do that. 

The Cuarmrman. Do you know whether the Federal Communica- 
tions Commission has ever considered that matter / 

Mr. Du Mont. I never heard of it ; never heard of it. 

Mr. Hargtns. Mr. Chairman. 

Mr. Du Mont, on page 7 of your statement you say: 

It is interesting to note that priority No. 3 of the Commission states that the 
scheme should provide a choice of at least 2 television services to all parts of the 
United States, which to me clearly indicates their thinking that a 2-network 
setup in the United States is all that is necessary. 

Do you mean by that that you believe there is a predisposition on 
the part of the Federal Communications Commission to limit United 
States network television to NBC and CBS? 

Mr. Du Mont. I think the action they have taken indicated that. 
When they took it, they did not know specifically, maybe, what 2 net- 
works it was going to be, but I think that they were definitely satistied 
and knew; they were certainly warned enough that what they were 
doing was going to end up with a 2-network setup. 

Mr. Harkins. In other words, would you say that the activities of 
the Federal Communications Commission could be interpreted as be- 
ing directed to maintaining the present status quo ? 

Mr. Du Mont. I do not think there is any question about it. 

Mr. Harxrns. And this new allocations order, coupled with what 
vou have mentioned are they illustrative of this predisposition ? 

Mr. Du Mont. I do not think for the last 2 or 3 years they have done 
anything to help the situation. In the last 6 months they have been 

yrodded by certain congressional committees, as you know, and at 
least there is a lot more talk about it, but I feel that this investigation 
they are getting into is something to stall it for another couple of 
years, by not doing anything on it. I do not think it is necessary to do 
all that. I think they have all the information necessary now to act 
on it. 

Mr. Harkins. And during this alleged stall period of course the 
status quo is being maintained ? 

Mr. Du Mont. That is right. 

Mr. Harkins. Now on another topic. With respect to network af- 
filiation, since network affiliation is almost essential for profitable 
station operation, is there not great concern among stations to become 
affiliated with the two major networks ? 

Mr. Du Mont. Oh, certainly; absolutely. 

Mr. Harkins. And would not this concern on the part of the sta- 
tions increase the bargaining power of the major networks when they 
negotiate with the stations for their affiliation contracts ? 

Mr. Du Mont. It all depends. In other words, if you had a town 
with a single station, the fellow that owns the station, he calls the 
tune; if you have a city with 3 or 4 stations, then the networks call 
the tune. In other words, it all depends on the relationship. 

Now, if you increase and have enough stations, you eliminate the 
dominance of the network, but as it is today, with so many cities with 
only 1 or 2 stations, actually the fellow that owns the station is not in 
too bad a shape, but in the larger cities, like New York, Chicago, Los 
Angeles, and I could go on down the line, many of them that do have 3 
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or more stations, then it is life and death as far as the stations are 
concerned, 

Mr. Harkins. Well, as a matter of fact, is there or is there not 
intensive bargaining with respect to the terms of affiliation contracts 
between stations and networks ? 

Mr. Du Mont. There again I say it all depends on the particular 
situation, whether they are told pretty much what it is, or vice versa. 
other words, it can be either way, depending upon the local situa- 
tion. 

Mr. Harxtns. Do you think there should be a requirement that a 
network have the same definite policy with respect to affiliated sta- 
tions that are comparably situated in terms of market and so on? 

Mr. Du Monr. Well, I think the way to solve it is to make it so that 
you have real competition here. That is, in my estimation, the best 
way to solve it. The trouble is, you get too doggoned many regula- 
tions, and you stifle the industry, and I am not particularly for that. 

Mr. Maerz. The point is this, Dr. Du Mont: Do you feel that com- 
parable stations, affiliated with the same network, should obtain ap- 
proximately similar terms from the network for carrying network 
programs ¢ 

Mr. Du Monr. Well, it is a hard thing to say. Probably if they 
are clearly comparable I think you might be correct, but it is a little 
hard to evaluate whether they actually would be similar. In other 
words, they might be similar in all respects except the number of 
stations that were in the town there, and that would greatly affect the 
bargaining. 

| know a lot of these towns where you have 1 or 2 stations. When we 
were operating the network there is a certain rate that you normally 
pay to everybody. They get twice that rate. They were running the 
show. The networks were not running the show. 

Now that changes when you get enough stations. 

Mr. Harxrns. It depends upon the situation in a particular market 
in other words? 

Mr. Du Monr. That is right. 

Mr. Harkins. Until we arrive at a situation where there are enough 
stations to give the competition that you are advocating, what do you 
think of the wisdom of the FCC requiring a definite policy for a net- 
work in negotiating the terms of its affiliation contracts with stations 
that are otherwise comparable ? 

Mr. Du Mont. You mean to have the FCC actually provide a form 
for the network to use, its rates and everything ? 

Mr. Harkins. At least some standard as to affiliates. 

Mr. Du Monr. I think when you do that you get into similar opera- 
tions to the telephone and telegraph companies, or the power com- 
panies, and I do not know whether I nl like to see television get 
into that situation, even with the abuses you have. I would rather 
see it free to develop the way it is now. 

Mr. Harkins. Are you postulating that freedom on an allocation 
of more stations? 

Mr. Du Monr. That is true. 

Mr. Harkins. So that there will really be competition / 

Mr. Du Mont. That is right. 

Mr. Harkins. But in the event that does not come about are we not 
faced with the other alternative? 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4515 


Mr. Du Mont. I think you have got to consider the other alternative 
that you suggested. 

The Carman. Dr. Du Mont, does Du Mont Laboratories, Inc., 
own the stations that you have mentioned in New York and Wash- 
ington ? 

Mr. Du Mont. No; the Du Mont Broadcasting Corp. does. Pre- 
viously it was the Allen B. Du Mont Laboratories, Inc. About a year 
ago we split. In other words, the Allen B. Du Mont Laboratories, 
Inc., now is the manufacturing corporation. The Du Mont Broad- 
casting Corp. is an entirely separate corporation. There is no connec- 
tion between the two. 

The Cuatrman. No ownership at all? 

Mr. Du Monr. No; except the same stockholders who happen to 
own one or the other. 

The Cuatrman. They are two completely separate corporations ? 

Mr. Du Monr. Yes; that is true. 

The Cuatrman, And the one corporation owns both the New York 
and Washington stations? 

Mr. Du Monr. Yes; the Du Mont Broadcasting Corp. 

The CHarrmman. Do the two Du Mont television stations have color 
facilities ? 

Mr. Du Mont. We have color facilities in New York but we do not 
have color facilities yet in Washington. 

The Cmatrman. Any particular reason why not ? 

Mr. Du Mont. Yes. We think the development is such that we do 
not actually require it at the moment in Washington. 

The CHarrmMan. Does your company manufacture color receivers 

Mr. Du Monr. We manufacture color receivers, we sieatiandive 
color transmitters; yes. 

The CuatrmMan. Do you have any difficulty getting patent licenses 
from RCA for color? 

Mr. Du Monr. No. We have licensed RCA for a lot of color 
patents. 

The CHatrman. Is that a sort of reciprocal arrangement ? 

Mr. Du Mont. Yes. 

The Cuatrman. Any other questions? 

Mr. Roptno. Dr. Du Mont, since I represent the district adjoining 
manufacturing establishments, I would like to ask this question: At 
the time that you were compelled to discontinue your network opera- 
tions, did that have any effect at all on the employment situation in 
your industry ? 

Mr. Du Mont. Did it have any effect as far as we were concerned ? 

Mr. Roprno. Yes. In your statement earlier you pointed out that 
you were concerned with the sales of transmitters and other things. 
That was one of the reasons why I have asked the question. Now did 
that have any effect on the employment situation at all? 

Mr. Du Mont. When we originally got into it—this goes way back 
to 1931—when we originally started, and we were promoting television, 
trying to sell the people and everything, and we said the network had 
so many stations and so many other things, that it was not important 
from that angle. Now as far as our manufacturing is concerned, it 
has no effect on the number of people we have in Jersey. We did have 
300, 400, 500 people employed in the network, and, of course, those 
people are no longer employed. 
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Mr. Ropino. Yes. I know there was some concern at the time. be- 
cause I had numerous inquiries at that particular time. 

Mr. Du Monr. Well, actually our number in J ersey has not changed 
very much. It goes up and down with orders, but it has not changed 
seriously. 

The Cuatrman. Any further questions? 

Mr. Prerce. Mr. Chairman, could I ask a couple of questions? 

The Cuatrwan. Yes. 

Mr. Pierce. Dr. Du Mont, after the FCC allocation proposal of 
June 26 of this year, ABC filed a petition in opposition to parts of 
that proposal, and in this petition they set forth a sample allocation 
plan for the first 200 markets. Are you familiar with the plan sub- 
mitted by ABC to the FCC? 

Mr. Du Monr. I am reasonably familiar, but as to all the details 
of it am not. I think it has some merit, but I think that they have 
set that plan up, to a large extent—and you cannot blame them for 
that—to solve their own particular problems as the third network, and 
I think it should go further than that. In other words, the plan should 
be set up on the basis it is for the benefit of all the people in the United 
States, and not just to accommodate a third network. In other words, 
I think that part of it has merit, but I do not think it has gone far 
enough. 

Mr. Prerce. How do you think that plan compares with the one you 
submitted this morning—exhibit A ? 

Mr. Du Mont. It is only a partial answer to it. It is not as com- 
plete as mine. 

Mr. Pierce. Thank you. 

The Cuarman. I think that is all at this time. 

We are very grateful to you, Dr. Du Mont, for the contribution you 
have made in your testimony this morning. We all know that you 
have rendered eminent service in the technological development of the 
air communications. 

Mr. Roprno. I would like to join in that statement of the chairman’s. 
Coming from a neighboring city, I hear very, very many compli- 
mentary remarks about your industry. 

Mr. Quieixy. I know a lot about the Du Mont network. It may 
have been that I happened to appear on a program out of Washington 
on a Sunday afternoon, and the network folded on Tuesday. 


[ Laughter. | , 
(Dr. Du Mont’s prepared statement is as follows :) 


STATEMENT OF Dr. ALLEN B. Du Mont 


My name is Allen B. Du Mont, and I am chairman of the board of Allen B. 
Du Mont Laboratories, Inc., with its main office at 750 Bloomfield Avenue, 
Clifton, N. J. I am also chairman of the board of the Du Mont Broadcasting 
Corp., with its main office at 205 East 67th Street, New York, N. Y. 

Allen B. Du Mont Laboratories, Inc., previously operated the Du Mont tele- 
vision network and owned three television stations which were located in 
Washington, D. C., New York City, and Pittsburgh, Pa. It also presently manu- 
factures television transmitters, broadcast equipment, television receivers, cath- 
ode-ray tubes, and cathode-ray oscillographs. It also has extensive research 
and engineering laboratories. This company was the first manufacturer of cath- 
ode-ray tubes suitable for television in this country, produced the first cathode- 
ray commercial television receiver, and was the first to operate a network 
between its own television stations. 

The Du Mont Broadcasting Corp. at the present time owns 2 television stations. 
1 located in Washington, D. C., and the other in New York City. 
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Because of our wide interest in television, we are particularly concerned 
with the present situation as concerns the ultra-high-frequency stations. Their 
success directly determines whether we are to have more than two television 
networks in this country. 

Before getting into the details of the present situation, it might be well to 
summarize what has gone on previously as concerns this question. The subject 
of utilizing the ultra-high frequencies for use in television came to the fore in 
the 1949 hearings of the Federal Communications Commission. These hearings 
were very extensive, resulting in a freeze of the construction of new stations for 
a period of almost 3 years, and the final determination as to the allocation scheme 
was not released until April 14, 1952. 

In 1949 Du Mont submitted to the Federal Communications Commission a 
proposed allocation of frequencies which provided for at least 4 VHF or UHF 
stations in the top 100 markets of this country. A copy of this allocation pro- 
posal is hereby submitted as Du Mont exhibit A. It was our feeling in submit- 
ting this proposal that a number of important objects would be accomplished by 
its adoption. For one thing, it would provide equal opportunity to the four net- 
works to compete on an equal basis provided by the allocation scheme and elim- 
inate the necessity of equality by regulation. Second, it would provide a mini- 
mum cost to the American public as regards the purchase of television receivers. 
As will be noticed in this plan, there is no intermixture of VHF and UHF 
stations in a single city, so that in the VHF areas the television set owner would 
only need a VHF receiver, antenna, and lead-in; and in the UHF areas the 
television listener would only need a UHF receiver, antenna, and lead-in. 

We felt then, and we feel even more strongly now, that with the intermixture 
of VHF and UHF stations in the various cities, it is impossible to have a compet- 
itive situation as between the networks in a given area. 

In 1949 we were not alone in our thinking and the testimony of the Columbia 
Broadcasting System at that time clearly outlines the problem. I would like 
to quote from a portion of the final television allocation report, under para- 
graph 256 (d) in this connection: * * * a major objective of the Commission 
is the reasonable assurance of the possibility of a nationwide competitive tele- 
vision service” and that CBS is genuinely concerned that very real dangers 
of monopoly inhere in the Commission’s proposed allocation. CBS stated that 
“the Commission itself has recognized that for a considerable period, perhaps 
5 years, perhaps more, a commercial UHF station cannot compete on anything 
like an equal basis with a commercial VHF station in the same community * * *.” 
CBS urged that “it must be obvious that during the not inconsiderable growth 
period of UHF network A with UHF outlets in Chicago, San Francisco, and 
Boston would be under a crippling competitive disadvantage vis-a-vis network 
B with VHF outlets in these three cities.” Thus CBS argued “it is quite pos- 
sible that the Commission’s allocation plan will as a matter of practical necessity 
permit the development during the critical formative years of only two full 
nationwide competing television networks.” 

The point I am trying to make in this connection is that unless there are 4 
competitive television networks the question of ultra-high-frequency stations 
is academic as, if we are only going to have 2 networks, only a very few UHF 
stations are required. For instance, in our present allocation scheme, network 
A can obtain 88 VHF outlets in the top 100 markets; network B can obtain 
67 VHF outlets in the top 100 markets; whereas network C can only obtain 30 
VHF outlets and network D only 7 VHF outlets under the same conditions. 

We believe in 1949 that in order to prevent a monopolistic system of broad- 
casting, four or more networks were required. We still feel that way today. 

Having only two networks not only has the effect of monopoly in the television 
broadcasting business, but has the effect of extending the monopoly so that only 
a relatively small number of large companies can utilize television for the sale of 
their products. Television advertising in one respect differs greatly from ad- 
vertising in magazines, newspapers, etc. In a magazine or newspaper, any ad- 
vertiser desiring space can obtain it as it is only necessary to print additional 
pages to allow any number of advertisers to appear in the publication. In tele- 
vision, we only have about 4 hours a day of prime advertising time and, if we 
assume that 8 advertisers wish to present half hour programs on television per 
evening, we use up completely the facilities of 1 network. With a 2-network 
setup, therefore, it would be only possible for 16 advertisers to appear per 
evening. In some cases the advertisers desire to put on hour programs, thereby 
reducing the number possible to appear. We have had numerous instances in 
the past where national advertisers desire to obtain time on television but can- 
not due to the limited facilities now available. 
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I would like to point out to the committee that this 1949 plan was turned 
down by the Federal Communications Commission because of the principles of 
assignment adopted by the Commission. In order to salvage as much as pos- 
sible, we submitted a revised allocation plan which we did not consider as good 
as our original plan. In the Commission’s report of April 14, 1952, you will 
notice that there are numerous references made to a Du Mont plan, and this 
second plan is the one referred to, Even this plan was vastly superior to the 
plan of the Federal Communications Commission as it provided for a much 
greater opportunity for four networks to operate competitively. 

The Federal Communications Commission’s priority in setting up their alloca- 
tion scheme was as follows: 

Priority No. 1: To provide at least one television service to all parts of the 
United States. 

Priority No. 2: To provide each community with at least one television broad- 
cast station. 

Priority No. 3: To provide a choice of at least two television services to all 
parts of the United States. 

Priority No. 4: To provide each community with at least two television broad- 
cast stations. 

Priority No. 5: Any channels which remain unassigned under the foregoing 
priorities will be assigned to the various communities depending on the size of 
the population of each community, the geographical location of such community, 
and the number of television services available to such community from television 
stations located in other communities. 

In contrast to this, our principles of assignment were based on the following: 

(1) To provide television service, as far as possible, to all people of the 
United States ; and 
(2) To provide the most services to the most people. 

We have always felt that the basis on which the FCC allocated stations is not 
a realistic one. 

To take just one item, priority No. 2 states that they wish to provide each 
community with at least one television broadcast station. It is obvious that 
something like 75 percent of the allocations they have made will never be used. 
They have provided television stations, as they stated in their principles. to 
almost every city in the United States. For example, in the State of Michigan 
they have provided 71 allocations and 38 of these are in cities with less than 
25,000 population. This same holds true in many other States, and they have 
even provided allocations for villages having only a population of several hundred 
people. 

We know from experience that in order to support a television station, from 
a financial standpoint, it is necessary to have approximately a population of 
100,000 people within range of the transmitter. As there is an average of slightly 
over 3 people to each home, this would provide, if everybody purchased a tele- 
vision set, a sale of approximately 30,000 television receivers. However, only 
about 90 percent of the homes normally purchase television receivers, so this 
would mean that in an area where 100,000 people lived, there would be approxi- 
mately 27,000 television receivers. 

We also know from experience that the total advertising support will be about 
$10 per set per year, which means that under these conditions the television 
Station would have an income of approximately $270,000 per year. With the 
figures we have and the experience we have, a television station can be operated 
under these conditions at a very slight profit. 

This is being recited to show how unrealistic the Commission has been in 
their allocation of frequencies. 

The Commission has stated at numerous times that they are not concerned 
with the economics of the situation. To me this seems absolutely indefensible, 
as most other Commissions of the Government regulating railroads, airlines, etc., 
consider the economics of the situation of prime importance. By not consider- 
ing the economics of the situation, much more valuable frequency space has been 
used up than was necessary, and, instead of allocating on the basis of the largest 
number of people that can be served, the allocation scheme primarily is based 
on geography. 

It is interesting to note that priority No. 3 of the Commission states that the 
scheme should provide a choice of at least two television services to all parts 
of the United States, which to me clearly indicates their thinking that a two- 
network setup in the United States is all that is necessary. 
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It will be noted that the present allocation scheme is justified by the FCC 
on the basis of sound engineering judgment. To my mind, you cannot have sound 
engineering judgment unless you have considered economics. When a bridge is 
to be built or a building is to be built, the engineer must not only consider the 
requirements to be justified, but also the cost of accomplishing this. When I 
went to school, there was a rough definition of an engineer which stated that 
an engineer was a person who could do for $1 what any fool could do for $2, and 
I think this definition still holds good today. 

The reason the ultra-high-frequency stations are in trouble today, in my esti- 
mation, is because of the fact that the Commission has not taken economics into 
consideration in their allocation scheme, and when they intermix VHF stations 
and UHF stations it is obvious which one is going to come out on top. 

There have been numerous statements by varous members of the Commission 
that we should allow the stations and networks to fight this thing out on the 
good old American philosophy of commercial competition. We certainly agree 
with this premise wholeheartedly, but it is a difficult situation for some stations 
and some networks to accomplish this with the intermixed allocation scheme 
we now have. It is like putting one person on a bicycle and another person in 
a jet plane and having a race between two cities. No matter how hard the 
person on the bicycle tries, he certainly is never going to catch up with the 
person in the jet plane, and I think this analogy applies directly to our present 
situation. 

Much will undoubtedly be said about the technical differences both as concern 
receivers and transmitters between VHF and UHF. There is no question that 
there is considerable difference technically between VHF and UHF, but, as we 
see it, the fundamental problem of the UHF stations is programing. We have 
studied a number of areas and in many of these areas UHF is providing excel- 
lent technical coverage. Some time ago I had an occasion to make a study in 
the Albany-Troy-Schenectady area where there is one VHF station and two UHF 
stations. In most locations in this area the UHF stations were providing a 
stronger and crisper picture than the VHF station. Yet when you see what 
programs are on the different stations, we find that the VHF station is carrying 
practically all network programs, whereas the two UHF stations carry only 
occasional network programs. 

In addition to the present allocation scheme, charges of the American Telephone 
& Telegraph Co. for interconnecting cables are set up to favor the two major 
networks. An example is the purchase of interconnection facilities between 
cities. American Telephone & Telegraph supplies these facilities under Govern- 
ment-approved tariffs which take no cognizance of the station scarcity along the 
cable routes. One example is the purchase by the previous Du Mont network of 
cable between New York and Chicago. Along this route there are 41 cities which 
have television outlets. The network was required to purchase 8 hours a day, 
30 days a month in order to maintain a favorable rate from A. T. & T. The 41 
cities when multiplied by the 240 cable hours per month produce a potential 
usage of this facility of 9,840 hours of station time monthly. However, because 
of the preponderance of single and dual station cities within these 41 cities 
between New York and Chicago, the Du Mont television network could clear 
only 736 hours monthly, or between 7 and 8 percent of its potential. The cost 
of the cable, however, remained the same. 

In the United States today, we are operating on 2 eylinders of a 4-cylinder 
engine—at half capacity. The result is that television is only half able to serve 
the public interest and contribute to the national economy. In other words, 
we are living in a 2-network economy when we should be enjoying a 4 or 
more network economy. 

Recently the FCC has proposed that all television stations operate on UHF 
and the VHF frequencies be given up for this purpose. There is no question that 
by this move and a reallocation of the DHF frequencies a truly national competi- 
tive television system could result. 

There are a number of problems, however, in such a move. They are: 

1. Present experience and knowledge indicates that many more UHF stations 
would be required to provide the same service as is now provided by the existing 
VHF stations. If the present stations simply shifted from VHF to UHF many 
people who now receive satisfactory service would receive none. This is because 
UHF does not give as large a coverage as VHF. Furthermore, UHF is attenuated 
much more than VHF by obstructions such as buildings, hills, and trees. 

2. If the move to UHF was made rapidly before the obsolescence of present 
receivers (about 7 years) the American public would have to spend some $1 
billion for the change ($25 per set for 40 million sets). 
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3. Likewise, if the move was made rapidly the owners of transmitters would 
have to spend some $100 million ($200,000 per transmitter for 500 transmitters). 

It would seem that the more intelligent move would be to work toward a 
deintermixture scheme as proposed in 1949. By so doing, the cost of the change 
would be greatly reduced and probably only about 25 percent of the population 
and stations would be affected. 


Supplement Nu. 68, September 1, 1949 
TELEVISION Digest With AM-—FM Reports 
Washington 6, D. C. 
Prepared for September 26 FCC Hearing 
Du Mont’s Succestep VHF—-UHF ArtocaTion PLAN 


Offered as Alternative to United States Allocations Proposed by FCC, 
July 11, 1949 


(For comparisons with FCC’s proposed allocations, see pages ¥-16, Supplement 
No. 64.) Cities in capital letters are those wherein Du Mont plan would shift 
operating stations or CP’s to different channels. 


EXPLANATION AND SYMBOLS 


Channel numbers with daggers (+) represent operating stations. Channel 
numbers with asterisks (*) represent CP’s. Channel numbers without symbols 
are ungranted. Occupancy status is as of September 1, 1949. UHF channel- 
numbering system is extension of FCC’s, inasmuch as Du Mont plan covers 
48 channels allocated to specific cities as against FCC’s 32; also, Du Mont pro- 
poses 21 additional UHF channels (as against 10 by FCC) for random assign- 
ments for community and educational stations. 

Channel changes for operating stations or CP’s, which would be required by 
this plan (indicated in list below by capital letters), are given in detail on 
pages 3-4. 

This plan covers first 326 markets in order of population rank. First 178 of 
these cities are listed as ranked by Sales Management Survey of Buying Power, 
1949. Remaining cities are ranked by population count within 40-mile radius 
of each, according to 1940 United States Census. Notre: Du Mont also plans ex- 
tension of this list to embrace Canada and as many smaller United States cities 
as channels permit. 


|} UHF channel 
VHF channel Nos. Nos. 





hee aa a | ..-| 40, 43, 48, 51. 
Birmingham..-_-- Jc Seuieeiihn caenil 
Dothan.___--- xa ; 27, 30, 32, 35. 
OEE. ns 5.sa sith pccddapge dhs agep <0 ! .------| 14, 19, 22, 24. 
Mobile bli Saks a atk eal 
Montgomery | BRceat piston ...-| 16, 33, 37, 41, 
CONG, 5 od. pa cddius Lbude~ate d 7 ...}| 15, 18, 20, 23. 
Arizona: 
RRND, 3 Cc Catach ukté pat j maa .-| 14, 19, 22, 24. 
Flagstaff... _- % eee siiinadde i _..| 15, 18, 20, 23. 
Phoenix. -.- ; io sb 53} ee all 
Tucson. --- 
WO kchentn 
Arkansas: 
Fort Smith : | 5 | . ahs eset ¢ bts ewan s ores 15, 18, 20, 23. 
Hot Springs 26 2 Se ‘ 27, 30, 32, 35. 
Little Rock.. i eepecl : ; 
ween. OU A da , | 14, 19, 22, 24. 
California: 
Bakersfield ______-. aes cea taeoee 
Chico-Redding : ewttbaalttonashe On d 27, 30, 32, 35. 
E] Centro.... oath Pail Solis siadeenbee ths baneu _..-| 14, 19, 22, 24. 
B | -| 14, 19, 22, 24, 





Fresno..._._. | : | 14) 19; 22° 24: 
Lae Ame.) t ee tage ht naaneecadlel Al 3 daaldeet 





ET ee Oe Pinetree tetas os : 
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Popu- 
lation 
rank 


California—Continued 
San Bernardino_- 
(Includes Riverside.) 
San Diego__- ; 3, 6, 8f, 10, 12_. 


San Francisco-Oakland______ 2, 4°, 5t, 7t, 9, 11, 


San Jose. as 
Santa Barbara. 
Santa Cruz 


Colorado: 
Colorado Springs... ..___- 
Denver. peek 
Pueblo 
Connecticut: 
Bridgeport_- ; 
Hartford-New Britain 
NEW HAVEN-WATERBURY- 
New London . 
Delaware: WILMINGTON _ : 
District of Columbia: Washington__--__-_- 4t, 5t, 7t, Of. 
Florida: | 
Daytona Beach. 
Fort Myers 
Gainesville-Ocala_- ‘ ih ke = 
Jacksonville 55 | 2°, 4*, 9, 11 
Lakeland-Plant City y 4 
| a Nel aia | 4f, 5, 7,9 
TL dnintehiris nenkniii 50 | 5, 8, 10, 12 
Pensacola____ ; i as 
St. Petersburg- -Tampa.- pained 9 | 3,6, 7*, 13 
Tallahassee ; tis . ; 5 | 3,6, 7,13 
West Palm Beach 
Georgia: 
Albany 


' Re 25 | 2*, St, st, 10, 12.-._- 


Augusta... .._- 
Columbus. - 


$8 6 14....... 


Idaho ED sibieic sie 
| 
EE BEES inadiewne<< 
Illinois: 
A ti icicts cetnhecalinnnsn ir ancieeinsnsiahaiaet 
Centralia-Mount Vernon 
Cham paign-Urbana_. 


Danville 

Decatur 

Galesburg 

Se tii s dhsinne 

Kankakee 

Mattoon. 

Moline. _ Davenport, Iowa). 
PEORIA. : 


Rock Island. (See Davenport, Iowa). 
Springfield ___---- inlets 
Indiana: 
Anderson 
(See Muncie, Ind.). 
BLOOMINGTON 
Evansville 
Fort Wayne. : / 
Indianapolis- -- ; i ‘ a 3, t, 8, 10- 
Kokomo. ; ; iamaitncsbaila 
Lafayette - 
Muncie. onmis 
Richmond - - - - - - 
South Bend 
Terre Haute _-- 
Vincennes 
Iowa: 
Ames (educational). 
Burlington er “i 
Cedar Rapids Sith ccorteenbaidtaaiaiacs 2, 4, 


a Ene 


, St, 7t, 9, 11, 13 


UHF channe! 
Nos. 


44, 47, 
14, 19, 
52, 55, 
60, 

14, 19, 2: 


15, 18, 
14, 19, 
17, 21, 


-| 39, 44, 


34, 38, 


| 27, 30, 32, 35, 


26, 28, 31, 36 


| 14, 19, 22, 


17, 21, 25, 
15, 18, 20, 2: 


-.| 27, 30, 32, 35. 


14, 19, 22, 24. 


_.| 17, 21, 25, 29. 


22, 24. 


| 16,33, 37, 41, 45 


50. 
25. 


15, 20, 23 
14. 
26, 34. 


| 42, 46. 
18. 


39, 44, 47, 49. 


52, 55, 57, 60 


54, 58. 
40, 43, 48, 51. 
27, 30, 32, 35. 


16. 
29. 
14, 19. 


23. 


33, 37, 41, 45. 
21, 28, 31, 
17. 


54, 
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Popu- 
lation 
rank 


Ilowa—Continued 
Council Bluffs. (See Omaha, Nebr.) 
DAVENPORT. 
(Includes Rock Island and 
Moline, Il.) | 
Des Moines... ._.--. ; ' | 5, 8, 10, 12....- 
Dubuque ru. 
Iowa City_._- 
Mason City __- 
Ottumwa 
Sioux City. 
Waterloo. _- 
Kansas: 
Hutchinson 
Kansas City. (See Kansas City, Mo.) | 
Manhattan-Junction City : 
Topeka ‘ ee i 
Wichita clea : stein | 5,°8, 11, 13 
Kentucky: 
Ashland. (See Huntington, W. Va.) 
Lexington _-_-_- a ie 33, 34, 
Louisville ___. » ‘ 2, 5f, 9°, 12 
Owensboro. _ -. ; ebdiiecces ‘ ; 3, 56, 59, 
Paducah_. . en abel 44, 47, 
Louisiana: | | 
Alexandria... .. ‘ is Kinde tindsd 30, 32, 
Baton Rouge. --. : a 27 | aide .-<--| 84, 9:42, 
Lafayette . : nud nie = 21, 25, 
Lake Charles. -- 19, 22, 
Monroe Sate 
New Orleans, 
Shreveport - 
Maine: 
Augusta. ......-- 
Bangor. .._.- ‘ ; 
Lewiston-Auburn_- 
Portland 
Waterville _. 
Maryland: 
Baltimore 
Cumberland 
Hagerstown 
Massachusetts: 
Boston 
Fall River-New Bedford : 
Lawrence-Lowell- Haverhill che alld 
Pittsfield-North Adams ‘ ; 
Springfield-Holyoke 
W orcester 
ichigan 
Battle Creek 
Detroit 
Escanaba 
Flint eat 
GRAND RAPIDS. 
Jaekson___. : ae 
KALAMAZOO 
LANSING 
M uskegon 
Port Huron... 
Saginaw-Bay City 
Saulte Ste. Marie~... 
Minnesota: 
Duluth sai 
(Includes Superior, Wis.) 
Hibbing 27% 5, 28, 31, 36. 
International Falls___ 22 17, 21, 25, 29. 
MINNEAPOLIS-ST. PAUL 3 | 2, 4t, 5t, 8, 10, 12 
Rochester . 
St. Cloud 
Winona 
\ississippi 
Biloxi-Gulfport 
Greenville 
Hattiesburg 
Jackson 2, 5, 8, 10 


2°, 4t, 5, 7t, 9, 11, 13 


2t, 4t, 6, 7t, 12._.-_- 


53, 56, 59, 61. 
17, 21, 25, 29. 
22, 24. 


15, 18, 20, 23 
17, 21, 25, 29. 
40, 43, 48, 51. 


Laurel 14, 19, 22, 24. 
27, 30, 32, 35. 


Meridian 
Vicksburg. 26, 28, 31, 36. 
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Popu- UHF channel 
lation | VHF channel Nos. Nos. 
rank 


Missouri: 

Columbia_._- ‘ | j. ; aden .| 40, 43, 48, 51. 

Hannibal _. | 2! ...| 32, 35. 

Jefferson City... ; ke ia daee 53, 56, 59, 61. 

Joplin. .__. 7 fe , > auanesccce! Say aee ane am 

Kansas City. : 2, 4°, 7, 9. 

Sedalia - ce : | + ee --.-.....} 18, 18, D, B. 

Springfield__._. aia eS 5: cee a 

St. Joseph. ___- es a E.R A aS 

St: Louis... -.- : Se Fy ty oo ee 
Montana: 

Billings... 

Butte_. 

Great Falls 

Helena ‘2 

Miles City-_. 

Missoula 

Nebraska: 

Grand Island-Hastings : J a 
Lincoln. ; | 25, 29. 
Omaha 7 

Nevada: 

Carson City -.- i sons es 7 25, 29. 
Las Vegas... . 
ee oo 

New Hampshire: 
Berlin nah teins ade wnleates > é 22. 
Concord ca ion ee AS ea 50. 
Keene (See Brattleboro, Vt.) 
Manchester. -_. = ; 
Portsmouth 

New Jersey: 
Asbury Park _-_.-- 
Atlantic City- ; ; aed 
Newark (See New York, N. Y.) 
Trenton Fabel : 

New Mexico: | | 
Albuquerque --- --- elite 4t, 5,7,9 
Roswell__.._... ; wanes J 3, 8, 10, 12. 
Santa Fe : as wit 2, 11, 13 

New York: 
ALBANY-SCHENECTADY- 36 | 3, 6, 8, 10, 12 

TROY. 
BINGHAMTON -_-. ondaaleiel 5 | siacibide siiguiciectaciand 25, 29. 
Buffalo-Niagara Falls : eis 2, 4f, 8, 10. gree assis 
Elmira-Corning---. cake fist fiend snes bias men assent , 45. 
RUM sexinthe- shabiieda ain ‘ : neat ante 3 
Jamestown __- 59, 61. 
New York-Newark, N. J 

z be = gt BF 59, 61. 
Poughkeepsie _.- se des i el ate i 31. 


Plattsburg 
Rochester __. ; | 3, 6f, 11, 13 ; cibiet dampitientiices, T 
SYRACUSE. é ; kc 55, 60. 
UTICA-ROME_.-_-_. nie 59 é wicaid ovale ae 39, 43, 50. 
North Carolina: 
Asheville ‘ , ; nied } 4 | 48, 51. 
Charlotte. . __- ; |. 3t, 5, 8, 12. ‘ 
Durham ; 48, 51. 
Fayetteville. __ ag : 20, 23. 
Greensboro-High Point oiekdtadl 2*, 6, 10, 13 
(Ineludes Winston-Salem.) | 
Raleigh ._-_.-- ins ‘ sdecsigss ; ; i dé 3, 56, 59, 61. 
Wilmington _ _. : hip 
Winston-Salem 
(See Greensboro.) 
North Dakota: 
Bismarck 3, 8, 10, 12 
Dickinson - - 
Fargo 7 4,5,7,9 
Grand Forks 2, 6, 11, 13 
Minot | 200 | 4,5, 7,9 
Williston 
Ohio 
Akron 
Canton tie ‘ 
Cincinnati eee 5 | 4 
CLEVELAND... : 5 
COLUMBUS ati 39 |. ae on ‘ 
DAYTON siecallied ili 47, 49. 
Findlay. winnie oklaatliomes tie Be , 7, 3 
Hamilton-Middletown 57, 60. 


| 26, 28, 








t, 7t, 11f, 13 aha 
+, 9*, 11, 13 
31, 36. 





4524 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


| 
| Popu- | | UHF channel 
| lation VHF channel Nos. | Nos. 
| rank 


Ohio—Continued 
Li : 


Springfield _- 
TOLEDO 
Youngstown 
(Includes New Castle, Pa.) 
Zanesville ; 
Oklahoma: 
Enid 
Muskogee - _. 
Oklahoma C ity _- 
Ponca City ___. ik based wakes 
Geebes. o co 
Tulsa 
Oregon: 


Klamath Falls pokethsnndelsil : --| 15, 18, 20, 
Medford i Jelena 
tacks nee echt csead keh aalogindadlh ¢ oe 
SET dacnmnnsticcRuniaimiansnnnuieniins 17, 21, 25, 29 
Pennsylvania: | 
Altoona - 34, 38, 42, 
Easton-Allentown-Bethlehem oe sdaden ea 53, 56, 59, 6 
ERIE_ Siormenine we peicibereiartiae witicniaicaisidelly a, ae nL 
Harrisburg__- oes shepihcnipnnnnitatsntedchiyalain SE ee 
JOHNSTOWN... 5 “ i? asics Ubaa -------+--] 30, 50, 54. ! 
a aI etiisinacenseiesrsnstctinantticis : Sicdtidaecgsh ae 
Newcastle____- . eR 5 Deane emcmatiie ged os 
(See Youngstown, Ohio.) 
Philadelphia__ canals 
Pittsburgh _. 
Reading - j 
Seranton-Wilkes-Barre______- 
Williamsport. - 


York 
Rhode Island: PROVIDENCE 
South Carolina: 
Charleston... peeae oat 2, 6, 10, 13 
Columbia 4, 7,9, 11 
Florence. .-_--.---- pikiahekbaunceaanel 
0 Ee 
Spartanburg 
Sumter 
South Dakota: 
Aberdeen 
Mitchell. 
Pierre 
Sioux Falls. 
Watertown 
Tennessee: 
Chattanooga — 
a 
PEt ccecncoscscwe 
Memphis___-_- 
NASHVILLE_. 
Texas: 











Beaumont-Port Arthur. ___- 
Brownsville : | 
DALLAS PEE da cattowincacantoncad 


San PR nsows nein 
San Antonio--._-- 


ar) 
Wiohita A rniannmimnnciene wowk etedcewccoewcososk Lae ees eee ee 


Utah: 
15, 18, 20, 23. 





Ogden __- andi italian 
Salt Lake City_.........- 
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lation | VHF channel Nos. 


Popu- UHF char inel 
rank 





| 
el 
" 


Vermont: 

Brattleboro _- ; i“ 
pnaeeens Keene, N. H.) 

Burlington _. a aia 
Rutland. 

Virginia: 
Charlottesville___-_____- pee satis | 
pO a ae 
Lynchburg | 
NORFOLK-PORTSMOU TH-| 

NEWPORT NEWS. 


Roanoke.-.__-_-- 
Winchester- Martinsburg, W. Va 
Washington: 
re 
Spokane 
T akoma I a ee } 
14, 19, : = 
15, 18, 20, a 
West vie: | 
Bluefield-Beckley mee Seg 9 ..| 26, 28, 31, 36. 
Charleston 
Clarksburg - - 7 | 47, 49. 
HUNTINGTON-ASHLAND, KY_- | _| 34, 38, 42, 46, 
Martinsburg. (See W inchester, Va. ;. | 
Parkersburg 30, 43. 
_ Wheeling | 23, 27 
Wisconsin: 
26, 28. 
PE WAR onii:casscssesbitaabee ceo f Se ee 14, 19. 
Fond du Lace | 52, 55. 
Green Ba d eS tilt tedeose 
Kenosha-Racine-............-- nancaiceted 
La C 
cs scien ondiatgretenans 
Milwaukee 
Oshkosh___....- 
Sheboygan-___. 


Superior. (See Duluth, Minn.) 

Wanita. iL ial 
‘Wyoming: 

Ss bid ebereelibeihsaalacon ce wie aktnamete 

lai attietitian is puersiinaiacan es 


Ne ctenticeniinsidinsanee decrcerenace| 











CHANNEL CHANGES FOR OPERATING STATIONS OR CP’S REQUIRED BY DU MONT PLAN 


Daggers (+) indicate operating stations; balance are CP’s 


Ames, lowa: WOI-TYV, now assigned channel 4 would change to an educational 
channel. 

Binghamton, N. Y.: WNBF-TV, now assigned channel 12, would change to 
channel 17, 21, 25, or 29. 

Bloomington, Ind.: WTTV, now assigned channel 10, would change to channel 
54 or 58. 

Cleveland, Ohio: }WNBK, now assigned channel 4, would change to channel 

11 or 13. 

Columbus, Ohio: ;}WLWC, now assigned channel 3, WTVN, now assigned channel 
6, and WBNS—TYV, now assigned channel 10, would change to channel 26, 
28, 31, or 36. 

Dallas, Tex.: KRLD—-TV, now assigned channel 4, and KBTV, now assigned 
channel 8, would change to channel 3, 7, 9, or 13. 

Davenport, Iowa ; Rock Island and Moline, [ll.: WHBF-TYV, now assigned channel 
4, and WOC-TV, now assigned channel 5, would change to channel 33, 37, 
41, or 58. 

Dayton, Ohio: }WLWD, now assigned channel 5, and WHIO-TV, now assigned 
channel 13, would change to channel 39, 44, 47, or 49. 

Erie, Pa.: }WICU, now assigned channel 12, would change to channel 16 or 49. 

Grand Rapids, Mich.: }WLAV-TV, now assigned channel 7, would change to 
channel 36, 44, 47, or 49. 
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Huntington, W. Va.: WSAZ-TV, now assigned channel 5, would change to 
channel 34, 38, 42, or 46. 

Johnstown, Pa.: WJAC-TYV, now assigned channel 13, would change to channel 
30, 50, 54, or 58. 

Kalamazoo, Mich.: WKZO-TYV, now assigned channel 3, would change to channel 
28 or 31. 

Lancaster, Pa.: }WGAL-—TYV, now assigned channel 4, would change to channel 
16 or 49. 

Lansing, Mich.: WJIM-TV, now assigned channel 6, would change to channel 
15, 18, 20, or 23. 

Minneapolis, Minn.: KTRV, now assigned channel 9, would change to channel 
2, 8, 10, or 12. 

Nashville, Tenn.: WSM-TV, now assigned channel 4, would change to channel 
3, 6, 8, or 10. 

New Haven, Conn.: }{WNHC-TV, now assigned channel 6, would change to 
channel 52, 55, or 57. 

Norfolk, Va.: WTAR-TV, now assigned channel 4, would change to channel 
Ss, & 3) or 32. 

Peoria, Il.: WMBT, now assigned channel 6, would change to channel 39, 44, 
47, or 49. 

Providence, R. I.: }WJAR-TYV, now assigned channel 11, would change to channel 
40, 48, 48, or 51. 

Richmond, Va.: *WTVR, now assigned channel 6, would change to channel 34, 
38; 42, or 46. 

Schenectady, N. Y.: }WRGB, now assigned channel 4, would change to channel 
3, 6, 8, 10, or 12. 

Syracuse, N. Y.: WSYR-TV, now assigned channel 5, and ,WHEN, now assigned 
channel 8, would change to channel 30, 52, 55, or 60. 

Toledo, Ohio: }WSPD-TV, now assigned channel 13, would change to channel 
34, 38, 42, or 46. 

Utica, N. Y¥.: WKTV, now assigned channel 13, would change to channel 3+, 
39, 48, or 50. 

Wilmington, Del.: }WDEL-TYV, now assigned channel 7, would change to channel 
14, 19, 22, or 24. 


The CuarrMan. Our next witness is Abraham Redmond, WHP-TV. 
Harrisburg, and Dick Redmond of that same station, and Louis J. 
Appell, president of WSBA-TY, of York, Pa. 

I understand, Mr. Appell, you have a prepared statement ? 

Mr. Appeti. Yes, sir. 

The CrarrmMan. You may give the statement, and then the inter- 
rogations will be directed to you, Mr. Appell, and to Messrs, Redmond. 


TESTIMONY OF ABRAM REDMOND AND RICHARD REDMOND. 
WHP-TV, HARRISBURG, PA., AND LOUIS J. APPELL, WSBA-TV, 
YORK, PA. 


Mr. Arreti. Mr. Chairman, this is a rather lengthy statement. It 
is about 12 pages. 

The CHarRMAN. You may proceed. 
_ Mr. Appeti. My name is Louis J. Appell, Jr. I am president of 
Susquehanna Broadcasting Co. which owns and operates an AM 
radio station and a television station in York, Pa. The television 
station, WSBA-TV, is assigned UHF channel 43. In view of the na- 
ture of these hearings, I believe the committee may find our company’s 
experience in television pertinent. 

In February of 1948, over 8 years ago, our company applied to the 
Federal Communications Commission for VHF channel 8, which, at 
that time, was assigned to York. At about the same time, the Triangle 
Publishing Co. of Philadelphia also applied for York channel 8. 
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Since the two applications were mutually exclusive, the FCC sched- 
uled a hearing. 

After being once postponed by the Commission, the hearing was 
postponed indefinitely on August 13, 1948. On September 30, the 
Commission put into effect its well-know and lengthy freeze on tele- 
vision allocations. 

As you will recall, this freeze was instituted since, even as early in 
television's development as 1948, it had become obvious that the 13 
VHF channels were insufficient to provide adequate nationwide serv- 
ice. May I repeat that 8 long years ago the FCC first officially recog- 
nized the limitations on competition imposed by the VHF band. At 
that time only 31 stations were on the air. 

For nearly 3 years the Commission labored over the problem while, 
at the same time, promulgating the incompatible color television fiasco. 
Finally, on March 21, 1951, it issued notice of proposed rulemaking, 
establishing the ultra high frequencies for TV use. This proposal 
was finally adopted on April 11, 1952, and was known as the Sixth 
Report and Order. As part of this ruling, channel 8 was moved from 
York, and UHF esl 43 and 49 substituted. 

As the moving of channel 8 plays an important part in our story, let 
us trace its history. The channel 8 originally assigned to York was, 
as part of the FCC's s plan, moved 25 miles to Lancaster, where it 
replaced channel 4 which was deleted entirely. Channel 4 was al- 
ready being used by a station in Lancaster owned by the Steinman 
interests. 

This station, WGAL-TYV, went on the air in March 1948, after its 
unopposed application was approved by the Commission. Thus, by 
reason of the fact that the Steinman application was unopposed, it 
was granted prior to the freeze, while our own application was stymied 
by the necessity of a hearing. Had the situation been reversed, it is 
possible that the Lancaster interests would be appearing before you 

rather than myself. Such are the vagaries of chance and the whims of 
the Federal Communications Commission. 

When the UHF channels were assigned to York, we amended our 
application and requested channel 43, which was granted i in July of 
1952 as one of the first group of gr ants after the freeze. At this point 
we paused to survey the situation. In July 1952 there were absolutely 
no UHF receivers and only one UHF transmitter—an experimental 
one in Bridgeport, Conn. Seemingly, we were in the same position as 
those brave pioneers who built the first television stations Just after 
the war. But our situation was even further complicated by the prob- 
lem of whether set owners would purchase converters to receive our 
channel and whether buyers of new sets would pay the added cost of 
an all-channel set when VHF signals were available. Unlike those 
who built UHF stations months or years later, we had the benefit of 
no past history to guide us. However, in July 1952, televison service 
in the York area was quite spotty, even from Lancaster. This fact, 
plus the FOC’s acknowledgment that it was aware of the potential 
economic problems facing UHF stations and its implied promise to 
aid the growth and dev elopment of the system, encouraged us to go 
forward. 

Our first move was to sign a primary affiliation agreement with the 
American Broadcasting Co. with whom we had enjoyed a radio affilia- 
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tion for many years. We also endeavored to obtain secondary per- 
program arrangements with the National Broadcasting Co. and the 
Columbia Broadcasting System. NBC would not grant any kind of 
an arrangement, but a representative of CBS verbally assured us 
that a per-program contract would be negotiated when the date to 
begin telecasting approached. 

Further encouraged by the assurance of network service, we deter- 
mined to push construction and, therefore, exerted pressure on RCA 
for delivery of equipment which had been on order for well over a year. 
Finally, in December, our transmitter was shipped, along with three 
others, representing the first production UHF TV transmitters ever 
built. Several hours after delivery and after feverish work on the 
part of our engineers, we believe we became, by a few hours, the first 
UHF station on the air with a production model transmitter. The 
only other UHF station on the air at that time was in Portland, Oreg., 
using the experimental Bridgeport transmitter. We were, indeed, 
pioneers. 

However, as any TV viewer knows, the lot of the pioneer was often a 
difficult one, and so it proved to be in our case. Prior to our takin 
the air, by dint of a heavy promotional campaign, we had arouse 
strong interest in our station locally. In fact, I feel certain there was 
no more red-hot UHF town in the whole country than York. What 
subsequently followed served almost to nullify the wonderful prog- 
ress we had made. 

The first setback occurred shortly before our debut when CBS 
reversed itself and refused to allow advertisers to place CBS programs 
on our station. This was an especially cruel blow since ABC, at that 
time, was at its lowest point. The proposed merger with United Para- 
mount Theaters, which was eventually to provide ABC with the 
wherewithal to become a competitive network force, was being need- 
lessly held up by a typically procrastinating FCC. Asa result, ABC, 
hands tied financially, was barely limping along. 

In addition to program problems, we were severely handicapped by 
unsatisfactory equipment, both transmitting and receiving. Being 
new and untested in the field, it was to be expected that the new UHF 
station equipment would be subject to failures. As a result, we 
suffered from a substantial amount of lost time due to transmitter 
breakdowns. Even more disastrous was the fact that our antenna 
was discovered to have a serious flaw in its transmission pattern, 
resulting in low signal strength in certain areas. 

Mr. Quietey. Could I interrupt you and ask you to do two things. 
Speak a little slower and a little louder. 

Mr. Appety. All right. 

At the receiving end many brands of converters were shamefully 
inefficient and even new receivers with built-in UHF equipment were 
often quite unsatisfactory—the result of skimping on costs at the 
factory. Consequently, viewers and television dealers blamed the sts- 
tion for poor reception rather than the receiving equipment. The 
effect of the poor equipment on the potential set-owning public was 
devastating, and it has only been in the past few months that this 
initial handicap has largely been overcome. 

In the midst of this critical situation caused by the lack of strong 
programing and the inefliciency of equipment, the FCC came into 
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the picture with the first of a series of actions that so far has resulted 
in the demise of four stations in our area and made a lot of the remain- 
ing ones almost unlivable. 

I might add parentheticaly there that I understand on very good 
authority that another station is about to close up in York, our com- 
petitive station. 

About this time, high power VHF transmitting equipment became 
available; and the FCC began’ to grant automatically VHF stations’ 
applications for maximum power, and in many cases, greatly increased 
antenna heights. The net result, of course, was to provide VHF sta- 
tions with greatly increased coverage and to enable them, by virtue of 
superior programing and proven equipment, to overshadow many 
UHF stations that otherwise in time would have prospered. The dis- 
astrous effect that this action had on the newly born UHF system is 
well known by everyone familiar with the industry and the details 
would, of course, be repetitious here. I only wish to call attention 
again to the fact that this same body of men had only a short time 
before expressed its awareness of the potential UHF problems and its 
desire to provide an environment for UHF that would permit it to 
compete on an even footing with VHF. 

It was on the assumption the Commission meant what it said that 
we and many others went ahead in good faith and built UHF stations. 
The kindest thing I can say is that this is just one more evidence of the 
FCC’s failure over the years to follow any consistent, clear-cut, work- 
able policy. Is it any wonder the television industry is in such a tur- 
moil today ? 

The most lethal blow to the progress of UHF television in our area 
of Pennsylvania was struck by the FCC in the spring and summer of 
1954. It is here that the Lancaster station, WGAL-TYV, enters the 
picture. As previously mentioned, the sixth report and order had sub- 
stituted channel 8 for channel 4 in Lancaster with proposed modest 
power and antenna height and operating from a site close to Lancas- 
ter. This channel shift was effected by WGAL in January 1953, a few 
days after we began telecasting. Coverage in York was improved and 
as a result our station was adversely affected. 

However, by virtue of its low power, WGAL-TV’s greatest influ- 
ence was quite properly confined mainly to the immediate Lancaster 
area and did not present an overwhelming handicap to UHF stations 
in York and Harrisburg. But, in connection with its shift in channel, 
WGAL-TV applied for authority to increase its power and antenna 
ae to the permissible maximums, and to change its transmitter 
ocation. 

The proposed location was more than 15 miles closer to York and 14 
miles closer to Harrisburg, and more than 16 miles more distant from 
Lancaster. In fact, the proposed location was 9 miles closer to York 
than to Lancaster and would result in the station’s putting a stronger 
signal into York than into its home city. On January 28, 1954, the 
FCC, although by now quite aware of the critical state of UHF nation- 
wide, granted this application, completely ignoring the obviously dev- 
astating effects it would have on the struggling UHF stations in east- 
ern Pennsylvania. 

Shortly thereafter, five New York and Harrisburg UHF stations, 
including our own, filed a petition requesting a hearing before the 
Conmission on the new WGAL-TV grant. The petition made a 
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strong case, outlining the quite obvious points that WGAL-TV would 
monopolize network and national spot business in the area, that the 
UHF stations were powerless to compete coveragewise, that in the 
final analysis WGAL-TV would completely dominate the area from 
viewing and economic standpoints to the severe detriment of all 
nearby UHF stations. The petition requested that the Commission 
set aside its grant pending the results of a hearing or else that the 
Commission st: iy the grant until such time as U HF stations were 
deemed in a position to compete on a more nearly equal footing. 

On July 28, 1954, the FCC summarily denied both requests, ‘claim- 
ing that our petition had been filed too late and besides we had failed 
to prove our contention of economic injury. This from a Commis- 
sion which had presumably in good faith expressed its intention of 
fostering the growth of the UHF system. By its action the Com- 
mission said i in effect that it preferred that a single station monopolize 
television in our area rather than allow several stations rendering 
service to their local communities to grow and prosper. That it had 
the legal right to make such a decision is probably true; that it was 
morally right and acting in the best public interest is, it seems to me, 
an entirely different. matter. 

The predictions contained in our petition have proven to be only 
too accurate. Two UHF stations in Reading have gone off the air, 
another in Lebanon, and one in Chambersburg. 

Mr. Quretey. Could I interrupt and ask you at this point when 
the second Reading station went off the air? 

Mr. Appetit. Approximately 2 weeks ago, I believe. 

Of the 5 remaining stations remaining in the area, again soon to 

all are having an extremely difficult battle and it seems probable 
that more than one will be forced to give up the ghost. Proof of the 
effect of WGAL-TV’s operation on maximum power and antenna 
height on our own station is contained in the record of our national 
spot billings. 

Revenue from national accounts, despite a steady increase in our 
audience, has in the past 2 years declined sharply. Even in January 
1953 our first full month of operation, dollar volume of national bill- 
ings was 3 times that of last month, August 1956. In the interim, 
our rates have remained constant and our viewing audience has 
increased at least tenfold. 

In the foregoing, I have outlined the major events that have brought 
UHF television to its present state in our corner of Pennsylvania. 
I repeat that this is a record of only the highlights, for a chronicle of 
the daily frustrations, heartaches, and disappointments in attempting 
to survive in an unequal competitive situation would fill a hundred 
pages. Suffice it to say that in 45 months our station has yet to show 
a profit in any month, and in many of these months losses have been 
in 5 figures. ‘T am happy to say, however, that we are making prog- 
ress in spite of an almost total lack of national advertising support. 
ABC has made steady and worthwhile progress since its merger with 
United Paramount and this has been a tremendous help to us. In 
addition, our local acceptance has been gaining, enabling us to sell 
more and more local and regional business. 

Mr. Keating. How long can you keep this up ? 

Mr. Appety. Well, as T say, our situation is improving with the 


progress that ABC is making. 
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The CrarrmMan. How long have you been with ABC? 

Mr. Appeiy. It will be 4 years in December. 

Mr. Quictry. You have been with ABC from the beginning ? 

Mr. AppEeLL. Since we signed on; yes, sir. 

Nevertheless, our situation is still most precarious, and it would 
require only the smallest tip of the competitive scales against us to 
force us under. A threat now exists in Triangle Publishing Co.’s 
proposal to take over the defunct Lebanon station. Triangle’s Phila- 
delphia station, WFIL-TYV, is an ABC affiliate, and since “stations in 
large cities often can exert undue pressure on a network, it is possible 
ABC may be forced to grant an affiliation in Lebanon. While it is 
true that Lebanon is assigned a UHF channel, it is almost impossible 
to view this situation other than as another direct encroachment by : 
powerful and fabulously profitable VHF station only a relatively few 
miles away. 

Mr. Quieter. Could I interrupt there? Is this application from 
WFIL-TV in Philadelphia, for the Lebanon station one that we 
would refer to as a satellite station ? 

Mr. Appetit. I do not think WFIL-TV refers to it as a satellite 
station. I think inevitably it will turn out to be that, in my opinion. 

Mr. Quicitxy. The Lebanon station was one of the UHF’s that 
went on the air in central Pennsylvania in the last 4 years and has 
folded ? 

Mr. Appet.. That is correct. 

Mr. Quretey. Did it go on the air as a VHF or a UHF station? 

Mr. Apreti. A UHF station. 

Mr. Quieatey. Yes. There is only one VHF station and that is 
the Lancaster station. All the other stations that have gone on, 2 in 
Reading, 2 in York, 1 in Lebanon, 3 in Harrisburg and the 1 in 
Chambersburg have all been UHF stations; isn’t that correct ? 

Mr. Apretyt. That is correct. 

Mr. Keatinc. Now, Bethlehem is not in that same area; is it? 

Mr. Quieter. No. That is farther east. 

Mr. Appey. I might add, too, that there is another UHF channel 
allocated to Lancaster, which has not been activated. 

Over the past weeks there has been presented befobe this committee, 
I think, ample evidence that a monopolistic situation not only exists 
but is inherent in the whole television-allocations picture. To erase 
any doubt whatsoever, I wish to submit for the committee’s considera- 
tion the following proposal : 

Namely, that the committee secure from the FCC WGAL’s operat- 
ing profit for 1955, and that it compare a figure with the combined 
losses for the UHF stations in the same area for that year. 

Mr. Keatine. Just let me keep this straight. because I was a little 
late getting in for your testimony. WGAL-TV is a VHF station? 

Mr. Appett. In Lancaster. 

Mr. Keating. In Lancaster; that is the one Mr. Quigley just re- 
ferred to? 

Mr. Aprett. Yes, sir. 

The committee may wish to go even further and obtain comparable 
figures for the years 1953 and 1954, ine ‘luding not only the presently 
operating UHF stations in our area, but also those that have gone 
off the air. I know I am safe in saying that this information will 
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prove a genuine revelation, and I sincerely hope that this committee 
will see fit to act on my suggestion. 

Even the darkest tale of woe has its moments of light, and in our 
case the brightest ray of sunshine has been our relationship with the 
American Broadcasting Co. Since this committee has quite properly 
included the networks in its television study, I would feel remiss if I 
did not say something about our experience with ABC. 

As I mentioned earlier, we signed a primary television affiliation 
contract with ABC just after receiving our construction permit. 
Previous to that we had enjoyed a radio affiliation for about 9 years 
T can say quite candidly that in all these 13 years there has never 
been a moment of unpleasantness in our relationship. 

The CHarrman. With what chain did you have your radio con- 
nections ? 

Mr. Appetit. ABC, sir. 

In particular, the ‘last 4 years have proved especially gratifying. 
Network personnel have gone out of their way to help us in any 
possible way. They have refused advertiser pressure to place pro- 
grams on WGAL, and ABC is the only 1 of the 3—and previously 
4—networks that did not affiliate with the Lancaster station. 

As mentioned earlier, our own station’s, as well as other ABC 
affiliates’, ability to compete is closely tied in with the network’s 
»rogress. 

The Cuamman. You speak of advertising pressure. Is that ad- 
vertising pressure exerted by the advertising agency ? 

Mr. Arpety. Either by the advertising agency or by the advertiser. 

The CHarrMan. Advertising agency. 

Mr. Apprti. As mentioned earlier, in our own station’s, as_ well 
as other ABC affiliates’, ability to compete is closely tied in ‘with the 
network’s progress. Unfortunately, its path has been impeded by 
a formidable series of roadblocks. 

In TV’s early days it was handicapped by a lack of adequate 
capital. When this problem seemed solved by the joining of forces 
with United Paramount, the completion of the merger was delayed 
beyond all reason by a dilatory and inefficient FCC. Sinco the 
merger, the wonderful progress made by ABC is a tangible tribute 
to the ability and ingenuity of its management. This progress has 
been made in spite a severe inequality ‘of station facilities in com- 

parison with NBC and CBS. 

Mr. Keattne. I think I should ask you when the merger with 
United Paramount was completed ? 

Mr. Appety. You say the merger was completed ? 

Mr. Keatine. Yes. 

Mr. Arpetu. I believe in February of 1954. I think that was the 
date—1953, excuse me. February of 1953. 

Mr. Keatine. So that the dilatory and inefficient FCC to which 
you refer applies to the body which existed prior to the body we are 

talking about ? 

Mr. Arret. I don’t believe I understand that, sir. 

Mr. Keatine. You called the FCC some pretty fancy names, sir, 
dilatory and inefficient. 

Mr. Apretx. Yes, sir. 
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Mr. Keartina. I am trying to find if you still think they are dilatory 
and inefficient 

Mr. Arpe.u. I do, sir. 

Mr. Keartine. As of today as bad as they were in 1953? 

Mr. Aprett. Well, I wouldn’t want to be pinned down to a matter 
of degree, but I still think they are dilatory and inefficient, sir. 

This committee is no doubt aware that ABC lacks its own outlets 
in several key markets. Here again the FCC is fostering the con- 
tinuation of a two-network monopoly by its failure to render decisions 
on competitive applications for these vital channels. In my opinion, 
this committee could strike a most effective blow for a more com- 
petitive television system by prodding the FCC into action to pro- 
vide ABC outlets in these key cities. 

With regard to networks, may I say that I realize this committee 
has heard many different remarks damning the networks. As a 
small broadcaster in a relatively unimportant market, it is cer- 
tainly my hope that you will fully explore all the implications be- 
fore recommending changes in the network system. Of course, there 
are imperfections. 

The CuHarrman. You do not object to more stations; do you? 

Mr. Appetit. I think I come to that a little bit later, sir. 

The CuatrmMan. That is the gravamen of the complaint of most 
people. They direct complaints against the chains on the ground 
there are not enough stations. Now if you were to have more sta- 
tions you would have more competition ? 

Mr. Appriy. I think I make that point a little bit later and I com- 
pare it with the radio situation that exists. 

Through the history of broadcasting, the network system has been 
basic and has been chiefly responsible for the tremendously rapid 
growth of television in this country. If this committee feels that 
the networks currently exert undue influence, it seems to me a more 
positive approach than shackling the networks with regulations would 
be the encouragement of a television system allowing for a maximum 
number of stations. 

The CuHarrman. I think most of the members of this committee, 
if not at all, believe that competition would solve many of the ills. 

Mr. Arrest. I think that is entirely true, sir. 

A clear precedent of this statement is contained in radio broad- 
casting jules Ten years ago network wielded comparable in- 
fluence in the AM field, but with the great upsurge of new stations 
following the war, network influence has considerably diminished, 
and I think that situation would apply to television if the opportunity 
for more stations was provided. 

I am sure that this committee agrees that a television system pro- 
viding opportunity for the greatest number of stations is a de- 
sirable one. Certainly, it would seem to be in the national interest 
for as many cities and towns to have their own stations as possible. I 
am equally sure the committee is aware that UHF channels are neces- 
sary to achieve this goal. There has been ample testimony to this 
fact by many farsighted and objective leaders of the industry. A 
very concrete example of the need for UHF may be seen in my own 
State of Pennsylvania where only seven cities would have their own 
stations if television were confined to the VHF band. If means 
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could be found to provide full utilization of the UHF band, on the 
other hand, an additional 26 cities and towns in Pennsylvania alone 
would enjoy the opportunity of local self-expression via their own 
TV station. What clearer proof of the need for UHF can there 
possibly be ? 

At long last, the FCC seems to have come to a realization of the 
television facts of life. It appears to be making an attempt to solve 
the problem. I hope it is a sincere attempt, although as one who has 
heard many pious pronouncements from this source before, please for- 
give me if I remain a bit skeptical. 

I hope that the FCC finds in favor of an all-UHF television system, 
at least in the more heavily populated sections of the country. Asa 
UHF operator of almost 4 years’ experience, I have no doubt that, 
given a chance for normal technological progress, UHF can do the 
job and provide a really competitive television system. If by chance 
it is found desirable to maintain VHF in a few large metropolitan 
areas, then these stations must be shorn of excessive and unneeded 
coverage. It may be necessary to delete a few VHF channels entirely 
so that many UHF stations in their areas can grow and prosper. I 
trust that this committee will do all in its power to encourage the 
FCC to come to a speedy and sound disposition of the allocations 
problem. 

It is by this time obvious that I regard the FCC as the villian of 
the story. The networks, the VHF stations, the advertising agencies, 
and all other segments of the industry have only done what any other 
businessmen would have done given similar circumstances. If monop- 
olistic opportunities in a Government-regulated industry have been 
present, and they certainly have been, the blame must be put on the 
agency that created those opportunities. But, unfortunately, the tele- 
vision turmoil is only the most sensational manifestation of govern- 
mental mismanagement of the air waves. If one were to study the 
short history of attempted regulation of the radio spectrum, he could 
not fail to be impressed and distressed by the incredible inefficiency, 
misjudgment, mismanagement, and just plain bungling that has 
marked the administration of our communications laws. 

Mr. Keatina. You are not planning to appear before the FCC? 

Mr. Arretu. No, sir; I am not. 

Mr. Keartne. You have gotten all you need from the FCC earlier ; 
I take it? 

Mr. Aprety. That is right. 

Mr. Keatine. You have not anything pending before them ¢ 

Mr. Apprety. No, sir [laughter], needless to say. 

I am sure this committee is interested in avoiding, if possible, the 
repetition at some future date of a situation similar to the television 
allocations mixup. As president of a company which has been burned 
to the tune of several hundreds of thousands of dollars by the UHF 
situation, not to mention FM, may I be permitted a few obvious and 
general suggestions ? 

First, the Congress must outline specifically and clearly policies 
governing the administration of our air waves. If necessary, old 
laws should be shelved and new ones drawn in the light of practical 
history to replace them. Next, the Congress must at all times keep 
under surveillance the agency empowered to administer the laws— 
the Federal Communications Commission. Steps must be taken to see 
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that this agency carries out the wishes of Congress and that the 
national welfare is served by each action of the Commission. 
The Cuarrman. That is exactly what this committee is trying to do. 
Mr. AppeLu. Well, that is certainly a step in the right direction, sir. 
Finally, Congress must insist that men of proven ability, sound 
judgment, and unquestioned integrity be appointed to this Commission. 
Mr. Kratinc. Which members of the Commission today do you 
consider do not have unquestioned integrity / 
Mr. Appeti. That I would hesitate to say. 
Mr. Keating. That is the most important one, even more than abil- 
ity and judgment. 


Mr. Apretu. It is. 
Mr. Keatinc. And I wondered if you considered that any of the 


present members did not have integrity, and if you feel that way I 
would like to know which members you have in mind. 

Mr. Arprtu. I hesitate to go on record as accusing anyone, and I 
add that I have no personal knowledge of any. I firmly believe that 
if the 

The Cratrman. I think you might be a little intemperate in your 
remarks if you do not have any particular Commissioner in mind. 

Mr. Appety. Well, I don’t think it is necessary that they apply to 
the present Commissioners. 

The Cuatrman. You do not think what? 

Mr. Appetit. I don’t think my remarks necessarily apply entirely 
to the present Commissioners. The FCC has been in existence for 
quite a number of years and an awful lot of water has passed over the 
dam in that time. 

I firmly believe that if the program outlined above were faithfully 
and intelligently carried out it would insure the maximum use of one 
of our most precious national resources. 

I wish to thank the members of this committee for allowing me to 
appear before you and especially for the interest you have shown in 
the problems of the small broadcasters. 

The Cyatrman. I think it would be well for both the Messrs. Red- 
mond to identify themselves for the record. Will you please give 
your name? 

Mr. Ricnarp Repmonp. My name is Richard Redmond, referred 
to as Dick Redmond. 

Mr. Qutetzy. And you are affiliated with whom and in what ca- 
pacity ? 

Mr. Ricwarp RepMonp. WHP radio and TV in Harrisburg, as pro- 
gram director. 

Mr. Keatrne. Is that a UHF station ? 

Mr. RictArp Repmonp. Yes. 

The Cuarrman. You are Mr. Abram K. Redmond? 

Mr. Asram Repmonp. Abram K. Redmond. 

_ The Cratrman. What is your connection with the television sta- 
tion ? 

Mr. Anram Repmonp. Well, I am vice president and general man- 
ager, WHP-TYV and radio in Harrisburg. : 

Mr. Quictzy. Mr. Chairman, could IT ask a few questions ? 

The CHatrMan. Yes. 

Mr. Quteiry. To either Mr. Redmond, vou heard the statement 
which Mr. Appell read outlining pretty much the history of WSBA- 
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TV in York. If we were to detail it and go over it, would the history 
of WHP in Harrisburg, as far as making application and getting 
caught in the freeze and finally getting on the air, and so forth, be 
pretty much the same story ? 

Mr. Asram Repmonp. No; it would be slightly different. 

Mr. Quictey. A difference that would be of value for the committee 
to know? 

Mr. Asram Repmonp. I think it would, if I may elaborate. We did 
not po a statement, because we were expecting questions, but on 
September 8, 1947, we filed for channel 8 for Harrisburg. 

Mr. Quietey. Channel 8 for Harrisburg? 

Mr. Asram RepMmonp. Channel 8 for Harrisburg, which was allo- 
cated at that time to Harrisburg. 

Mr. Quictey. I believe Mr. Appel indicated that channel 8 when 
you applied for it was allocated to York ? 

Mr. Asram Repmonp. That is right. That is why I bring out the 
difference. 

Mr. Quictey. Now you will have to bring it out further than you 
have. 

Mr. Asram Repmonp. All right. 

Channel 8 was allocated to Harrisburg, and we purchased a site 
which would accommodate the facilities to handle and properly televise 
on channel 8. In the meantime, and by November 13 of 1947, another 
applicant, an operator of a small FM station in Harrisburg, applied 
for the same channel. On November 13, 1947, we were designated for 
hearing. On March 18 and 19 of 1948 we had the hearing. 

At these hearings—I might say that the operator of this FM station 
by the name of Harold O. Bishop, served as his own attorney and 
served as his own engineer. We proposed at that time to spend ap- 
proximately $250,000 for equipment and spend approximately $100,000 
a year to program the station for what we thought would be proper 
programing for a period of 2 years. 

Mr. Bishop proposed te spend $98,000 for equipment, buying what 
they called at that time, the Du Mont acorn package, and he had no 
provision made for what he would spend for programing. 

However, during the course of the hearings the examiner, Mr. Res- 
nick, brought up the point that the engineering body of the FCC had a 
problem on their hands. That they did not know whether channel 8 
would be moved to York and channel 10 would be taken from York 
and moved to Harrisburg, so they said at that time that they were 
very embarrassed about it, because we could not determine just ex- 
actly what we were applying for. 

Mr. Quieiey. But prior to the hearing you had purchased real estate 
on which to locate your facilities ? 

Mr. Asram Repmonp. That is right. Now, should channel 8 be 
moved into York and channel 10 be moved to Harrisburg, that would 
constitute a metropolitan station instead of a community station, by 
which we could not use the mountain height of the mountaintop 
which we had purchased, so we had to return to Harrisburg, go 
through engineering, and considerable engineering detail, and get an 
option on another site for a metropolitan station, which would be on 
channel 10, and then we went back into the hearings on April 2 and 
22 of 1948. 
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We further continued the hearings to May 7, 1948, and the record 
was closed at the end of May, and no decision was reached by the time 
of September 30, 1948, when the freeze was put into effect. 

Now, that is the difference. 

Mr. Quieter. So you ended up not getting 8 or 10, or any VHF 
channel ? 

Mr. Apram Repmonp. Or any VHF channel. 

Mr. Quicrry. What happened after the freeze was lifted ¢ 

Mr. Apram Repmonp. The freeze was lifted April 14, 1952, and on 
June 30, 1952, we applied for channel 33. At that time channels 27, 
33, and 71 of the UHF band were assigned to Harrisburg in the new 
allocations plan. However, the Commission took under consideration, 
or, rather, did not take into consideration, applications prior to the 
freeze, and said that these applications should be thrown out; that 
they should not be introduced with the applications for the new chan- 
nels, and they would like to start with a clean slate. So we had to dis- 
card everything we had paid for and everything we had done in 
preparation for the previous channels, and, as I said, on June 30, 1952, 
we applied for channel 33. 

Then quickly there was a change in rulemaking at the Commission, 
and they found that channel 33 would not work in Harrisburg, so 
they changed 33 to Reading and brought 55 to Harrisburg. ‘They 
asked if we would like to apply for channel 55 to replace channel 33, 
and we did so. 

On July 21, 1952, we applied for channel 55. The grant was given 
on September 25, 1952, and we got on the air April 1, 1953, on channel 
55, with a UHF station, using the mountaintop that we had previously 
purchased for channel 8 when it was assigned to Harrisburg had the 
plan gone through as originally outlined by the Commission. 

Mr. Quietry. Mr. Redmond, is channel 55 an affiliated station ? 

Mr. Apram Repmonp. We are affiliated to quite a great extent with 
the Columbia Broadcasting System. 

Mr. Quieter. What do you mean when you say to quite a great 
extent ? 

Mr. Asram Repmonp. Well, we have the competition such as Mr. 
Appell outlined, from a VHF station. Here, I would like to outline 
the position of WGAL-TYV, which is a VHF station and which causes 
us considerable difficulty. 

Mr. Kerattna. Is that one also affiliated with CBS? 

Mr. Asram Repmonp. It carries CBS programs. 

Mr. Qutetry. Does it have a primary affiliation ? 

Mr. Asram Repmonp. I do not know if it has a primary affiliation. 

Mr. Keatrne. Affiliation means that you have a contract with them 
for the use of their programs; is that not the expression you used ¢ 

Mr. Asram Repmonp. I am not familiar with that situation, 
whether they have a contract or not, but they certainly carry enough 
programs from CBS to have that kind of a contract. 

Mr. Kratrne. Do they carry NBC and ABC? 

Mr. Apram Repmonp. Yes, sir; they carry NBC—I am not familiar 
with what they carry from ABC. Mr. Appell said they did not carry 
programs from ABC, but I am under the impression that they carried 
one-half hour per week last year from ABC. 

Mr. Arrriy. If I may add, that was not directly from ABC. That 
was placed, as we call it, as national spot. 
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Mr. Asram Repmonp. As national spot ? 

Mr. Kratrne. Do youcarry NBC or ABC programs 4 

Mr. Apram Repmonp. No, sir, we do not. 

The Cuairman. Just CBS ¢ 

Mr. Asram Repmonp. Just CBS. If I may outline locations here. 
[Redmond placed ash trays on table to show location of cities and 
transmitter sites.] This can be considered as Lancaster, this can be 
considered as York, and this can be considered as Harrisburg. Now, 
the VHF channel is given for Lancaster, but when they got their high 
power for Lancaster, WGAL-TV moved their transmitter site, and I 
will get into that in just a moment, how we tried to oppose it, and got 
nowhere on the thing. 

They moved their transmitter and tower to a site at Hallam, Pa. 
They went to 316,000 watts with a thousand-foot tower, so actually 
the grant for Lancaster is not in Lancaster, but it is 6 miles outside 
of York. 

So their tower is approximately 814 miles outside the center of 
York, 22 miles outside of Harrisburg, and approximately 1814 miles 
outside of Lancaster, and here’s the rub, because it operates, as Mr. 
Appell said, practically as a monopoly. 

Mr. Keatinea. If you had been head of WGAL, would you not have 
tried to do the same thing ? 

Mr. Apram RepMmonp. I might have tried to do the same thing, but 
I don’t think I would have gotten as far. At least I don’t believe 1 
would have, because on January 28, 1954, WGAL-TYV received the 
grant for channel 8, and to move its transmitter and for an increase in 
power. 

Mr. Quictry. May I interrupt there. In other words, the 8 that 
was originally assigned to Harrisburg when you applied for it and 
then was taken away and given to York, and Mr. Appell applied 
for it 

Mr. Apram RepMonp. That is right. 

Mr. Quietry. And it finally ended up being a VHF station in 
Lancaster ? 

Mr. Apram Repmonp. That is right. Now, then, on March 1, 1954, 
stations WTPA-TV, WCMB-TYV, and WHP-TV of Harrisburg and 
WSBA-TYV of York and WNOW-TY of York petitioned the Com- 
mission for a rehearing of the grant for WGAL-TY to move its facil- 
ities and to increase its power, not thinking that we would like to stifle 
competition but merely to have this move prolonged until the UHF 
stations could become entrenched and become a part of their com- 
munity and really get into operation. 

Commissioner Hennock petitioned a move to the Commission that 
the grant be reconsidered by the Commission itself. So the Commis- 
sion on its own reconsidered and reviewed the grant for WGAL-TV 
and it was on February 8, 1954, that the grant was again given for 
WGAL-TYV to move its facilities. 

Now, while this petition which we put into the Commission asking 
for a rehearing was pending, on June 28, 1954, WGAL began opera- 
tions from its new site with increased power. It moved 14 miles 
closer to Harrisburg, 15 miles closer to York, and 1614 miles farther 
from Lancaster. 
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Then on July 28, 1954, the Commission denied our petition for our 
rehearing on the move of WGAL-TV, after it had been permitted to 
get on the air and go forth with this increased power. 

On February 8, 1956, we filed comments on general rulemaking 
proceedings, docket No. 11,582, and gave a similar statement which 
was filed before the Senate Committee on Interstate and Foreign 
Commerce. 

Mr. Quieter. Mr. Redmond, there has been much testimony and 
discussion before this committee at various times about the so-called 
deintermixture concept. As I understand it, in certain areas the FCC 
has considered setting up only UHF channels and taking away the 
VHF channels that now exist and assigning them UHF frequencies. 

Now, I am assuming that one such area where that concept might be 
tried or extended w ould be this particular area of Pennsylvania. My 

question is this: If Lancaster’s VHF frequency were not taken away 

rom them and if they had remained at their own power, with a tower 
located in Lancaster, even though they were a VHF station, what in 
your opmion would be yours and Mr. Appell’s competitive situation 
right now ¢ 

“Mr. Anram Repmonp. I think we would be one of the leading DHF 
stations in the Nation. 

Mr. Quieter. What do you think the position of the Lancaster 
station would be ? 

Mr. Apram Repmonp. I think it would be prosperous, not to the 
extent that it is right now, but that we would not have the competition 
from this power ful VHF giant. 

Mr. Quietry. How about the important question of service ? 

How many fewer people in that general area would be denied tele- 
vision if the situation had developed so that you were making a profit, 
Mr. Appel was making a profit, and the Lancaster VHF station was 
making a profit ? 

Mr. AsramM Repmonp. I don’t think anyone would suffer, because I 
feel that some of the other UHF stations now off the air would still 
be on the air and be in operation. 

Mr. Keatrne. Well, to put it another way, how many people would 
be denied the programs which are now shown over the Lancaster VHF 
station ? 

Mr. Asram Repmonp. I don’t think anyone would be denied the 
programs. 

Mr. Keating. Then to put it another way, how many fewer people 
would be watching the VHF station if they had stayed where they 
were ? 

Mr. Apram RepmMonp. How many fewer people? 

Mr. Keatine. Yes. 

Mr. Anram Repmonp. Well, there is an overlapping of coverage and 
I don’t think anyone would have been denied television programs. 

Mr. Keattne. When they moved to this other location, was it to 
reach more people ? 

Mr, Asram Repmonp. To make it a prime market area. That is 
right. To increase the power and increase the rates and increase the 
profits and make it a more attractive situation. 

Mr. Kratine. What I am getting at is that if they had stayed where 
they were, how many fewer people would have received their 
programs? 
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Mr. Asram Repmonp. Do you mean programs which they carry? 

Mr. Keatina. The programs that they carry, or a better signal, if 
you want to be technical. 

Mr. Apram Repmonp. Oh, you mean fewer people receiving their 
a would say about 900,000 people. 

Mr. Quieter. Fewer? 

Mr, Asram Repmonp. Fewer people. 

Mr. Quieter. That would receive their signal? 

Mr, Asram Repmonp, That is right. 

Mr. Quictry. How many of those 900,000 would be denied the 
programs that they are now ign 

Mr. Asram Repmonp. None, I would say, because they would be 
covered by the stations which were on the air with UHF. 

Mr. Keatine. In other words, the UHF stations would have con- 
tracted to put on the same programs which the VHF stations were 
showing? 

Mr. Renae Repmonb. That is correct, and due to the signal not 
being as strong as it is at the moment, the people would have watched 
the other stations and they would have had greater variety. 

Mr. Arreti. Congressman, could I add something there? 

When WGAL moved its tower and increased its power, a station 
in Harrisburg lost its affiliation with the National Broadcasting Co. 
coincident with that move. That station up until that time had been 
carrying programs of the National Broadcasting Co. which WGAL 
also was carrying, and when the move was made, as I say, this station 
in Harrisburg lost that affiliation, so I think that partially answers 
that question. 

Mr. Asram Repmonp. That is right. 

Mr. Quietey. Is the station that was the NBC affiliate in Harris- 
burg now an affiliated station? 

Mr. Aprety, It is affiliated with ABC. 

Mr. Quietry. ABC. 

Mr. Keatrne. How come WGAL is affiliated with CBS? 

Mr. Asram Repmonp. It is affiliated with CBS and NBC. 

Mr. Arreti. They carry programs from both, sir. 

Mr. Keattnc. Some stations have a double affiliation? I thought 
CBS and NBC did not speak to each other. 

Mr. Asram Repmonp. I don’t know whether they do, but I think 
when it comes to this level it isn’t a question of speaking to each other ; 
it is a question that the station is going to try to get the most popular 
of the programs and that is the program they will carry. 

Mr. Quieter. Will you give us an example of a popular CBS pro- 
gram that is carried on that? 

Mr. Asram Repmonp., I can give you an example of several of them. 

Dick, would you like to take over here and tell your experience? 

Mr. Ricwarp RepMoNpD. We can cite this as an example: In June 
1954, according to ARB surveys, which is a highly controversial 
figure, of course, but it is something to go by as far as program ratings 
are concerned, WGAL channel 8 carried three main programs of the 
Columbia Broadcasting network. 

Mr. Keatrne. What were those shows? 

Mr. RicHarp RepmMonv. Arthur Godfrey’s Talent Scouts on Mon- 
day night; Arthur Godfrey and His Friends on Wednesday night 
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from 8 to 9; and at that time the very popular Blue Ribbon Bouts— 
fights—Wednesday at 10 to 11. 

Mr. Quieter. Did Lancaster carry those shows live? 

Mr. RicHarp RepMonp. They carried them live. 

Mr. Quieter. Did you as a CBS affiliate carry those shows? 

Mr. RicHarp RepmMonpb. We did not. 

Mr. Quieter. You did not carry any of them? 

Mr. Richarp RepMonp, No; we did not carry any of them. 

Mr. Quictey. Live or kinescope or otherwise 

Mr. Ricuarp RepmMonp. No, sir; not at that time. 

Mr. Quieter. Not at that time? 

Mr. RicHarp Repmonp. Right. Would you like a comparison as 
to how the situation has changed ? 

Mr. Quieter. Yes. 

Mr. Ricuarp Repmonp. Whereas they carried 214 hours before, and 
popularity trends changing as they do, they now carry from CBS, 
and I want to point out where they had originally carried NBC, the 
now carry Jack Benny on Sunday nights, taken from us, I might add, 
the Ed Sullivan Show—could I have a moment to explain about the 
Ed Sullivan Show, or shall I come back to it? 

Mr. Quictey. You might explain it now. 

Mr. Ricnuarp RepmMonp. The Ed Sullivan Show was originally 
i delayed on channel 8 a week late and at 10 o’clock Sunday 
night. 

Mr. Quie.try. Did you carry it at that time? 

Mr. RicHarp RepMonp. We did not carry it at. all. We have been 
breaking our neck trying to get it ever since we have been on the air 
but have got nowhere. 

Mr. Quiciey. And you were a CBS affiliate? 

Mr. RicHarp RepMonp. We were. 

Mr. Quictey. And you did not carry the Ed Sullivan Show live on 
Sunday night? 

Mr. Ricuarp Repmonp. Right. 

Mr. Quietry. But a week later on kinescope the NBC affiliation in 
Lancaster ran it? 

Mr. Ricnarp Repmonp. Right. Finally we succeeded in proving 
to the advertising agency and the advertising department of Lincoln- 
Mercury the fact that we were beating them. 

Mr. Curae. You were what? 

Mr. Ricuarp RepMonp. We were beating them in the ratings; in 
other words, they did not have a proper share of audience with their 
delayed presentation. Getting nets ratings, for example, we had 
three times the rating. 

We went to Detroit and also came here to New York to sell Lincoln- 
Mercury and their advertising agency on the value of moving. They 
agreed and filed notice that they were going to cancel the delayed pro- 
gram on WGAL, Lancaster. 

Mr. Quieter. And put it live on WHP? 

Mr. Ricuarp RepmMonp. That is the assumption. We never had 
the order in writing, but we were told that was what was going to hap- 
pen. However, things happened pretty fast, because Lancaster at that 
point conceded to knock off the NBC spectaculars in order to carry 
the Ed Sullivan Show, in order not to lose it. Now the listener is de- 
prived of two top programs. 
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Mr. Quieter. When did this happen? 

Mr. Ricuarp Repmonp. The Ist of July. 

Mr. Quietey. Of this year ? 

Mr. Ricuarp RepMonp. Yes. 

Mr. Quietry. Of this year? 

Mr. RicHarp Repmonp. Yes; of this year. 

Mr. Quie.tey. And an NBC affiliate canceled the NBC spectaculars, 
put Ed Sullivan on in their place, to prevent you from getting it? 

Mr. RicHarp Repmonp. Right. Shall I go on with the other list 
as to how popular CBS has become in the past few years? 

Ed Sullivan; from there it goes to What’s My Line, which is now 
duplicated. It is carried on both stations. On Monday nights, Burns 
and Allen, taken from us; 8: 30, Godfrey’s Talent Scouts 

Mr. Quiatey. You never had that ? 

Mr. RicHarp Repmonp. We have never had that; they have always 
had it. Nine o’clock, I Love Lucy, taken from us; Godfrey and His 
Friends remain intact from 8 to 9on Wednesday. 

I think those are the major programs. 

Mr. Quiatey. Now, WHP-TV. What isits ancestry? 

Mr. Ricuarp RepMonp. WHP radio? 

Mr. Quictey. WHP radio. And how long has WHP radio been 
on the air? 

Mr. RicHarp RepMonp. As WHP I would say about 28 years. 

Mr. Asram Repmonp, About 28 years. 

Mr. RicHarp RepmMonp. We have been on it 30. 

Mr. Quietey. Is WHP radio affiliated with the network? 

Mr. Ricwarp Repmonp. Yes. 

Mr. Quictey. What network ? 

Mr. RicHarp RepMonp. With CBS. 

Mr. Quie.ey. How long? 

Mr. Anram Repmonp. Since 1931. 

Mr. Quieter. In other words, you had a CBS radio affiliation with 
WHIP for 25 years? 

Mr. Asram Repmonp. That is right. 

Mr. Quierny. But your CBS affiliation, as far as TV is concerned, 
is loose—I suppose that is the word. 

Mr. Asram Repmonp. Congressman Quigley, may I insert this: I 
do not think it is the fault of the network; in fact, I am convinced 
it is not the fault of the network. 

Mr. Quietey. Why do you say that? 

Mr. Asram Repmonp. Because in this particular instance T am 
convinced, in the instance of the Ed Sullivan Show, that word got 
to WGAL-TYV, and I would like to insert something here. When I am 
talking about WGAL-TV, I am talking about it as outlining a market, 
by which if the market were deintermixed I feel that we could all stay 
on the air, all the stations that are now on the air could stay on the air 
and could prosper. It is this VHF situation versus UHF which is 
making it miserable for most of the stations and slowly forcing them 
off the air. 

I will go back to this Sullivan incident, the Ed Sullivan Show. 
In that particular instance I do not feel that the network knew that 
WGAL-TYV had decided to clear live for the program when they, 
WGAL-TYV, knew they were going to lose it to our station. It was 
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implied by the agency and we had it verbally that they had decided 
to move the program because it was getting ‘such inferior ratings in 
Dauphin County between 10 and 11 p. m. at night on a delayed basis, 
on WGAL and that they, the agency, were going to change the show 
over to our station because we could clear time for it live. 

Mr. Quictey. Whose decision was this? 

Mr. Asram Repmonp. We understood it was the decision of the 
advertising manager of Lincoln-Mercury, plus the decision of the 
advertising agency. 

We feel that it is not the fault of the network, because apparently 
the network did not know anything about this move before they were 
informed by WGAL-TV that they were going to carry the show live 
starting w ith the week—I believe it was Sunday, July 2, of this year, 
if my memory serves me correctly. 

Mr. Quieter. So that in this type of instance, despite all the testi- 
mony we have about the power and the influence of the network, in 
a situation such as you have in Pennsylvania, the local station if it is 
powerful enough, can pretty much tell the network what it is going 
to carry and when ? 

Mr. Apram Repmonp. There seems to be a fallacy about the coverage 
of UHF. To the people in the central Pennsylvania area, they think 
of it as television—to the people on Madison Avenue and in New York, 
they think it is something foreign to television, but if you come down 
to the grassroots and into this area, the person with the UHF- ‘VHF 
set is just the same as going down the dial of a radio—he tunes in the 
program and he doesn’t care and doesn’t know whether it is UHF or 
VHF. If we could get that idea across to the advertising managers 
of the various companies using television and to the time buyers at 
the advertising agencies, we would get more business. But there seems 
to be a fallacy that advertisers have to use the VHF stations, especially 
when it is so powerful. 

However, if this situation were equalized and all stations were 
UHF then we would all be able to compete with each other. 

Mr. Quietey. Let me ask you this: What would you have gotten 
financially, what would the program have been worth, if you could 
have carried the Ed Sullivan Show live? 

Mr. Aspram Repmonp. That cannot be measured in dollars; that 
is in prestige, and if you don’t have the programing such as network 
programing, you scarcely can exist. 

First of all you would have to spend a fabulous amount of money 
for film to fill the time. Next, without network programs you cannot 
sell the spot announcements adjacent to those programs, which are 
your bread and butter. The network programing, as it is, does not 
bring in much revenue. Our revenue from the network for that period 
would be approximately $92.50. 

Mr. Quiatey. In other words, it was not a cash income proposition 
that you were interested in, it was this prestige program business ? 

Mr. Asram Repmonp. It is prestige, it is what builds audience, it is 
what builds figures in the ARB book or Pulse or in Trendex and those 
are figures used as a Bible by the advertising agencies in buying time. 

If you don’t have those figures and don’t “have 1 ‘atings you are just 
( ‘completely out of luck. 

Mr. Keating. What is the best 1-minute spot, next to what kind 
of a program ? 
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Mr. Asram Repmonp. The best 1-minute spot, if you can clear it, 
would be following a network feature. 

Mr. Keatine. Following a network feature ? 

Mr. Asram Repmonp. Following a network feature. However, 
there are only 20 seconds given between network programs—=30 sec- 
onds, I beg your pardon, 30 seconds between the network programs— 
and every station follows the procedure of selling a 20-second break 
and an 8-second spot, what is called a shared identification, by which 
your call letters are on this particular spot, such as “Lively Limes are 
a good drink to drink. WHP-TYV, channel 55, mene 

Mr. Keatine. You could put a little political plug in there, could 

ou not ? 
i Mr. Apram Repmonp. That could all be; yes, sir. 

Mr. Ricnarp Repmonp. I might also add that there is the point of 
service involved here. In going on the air any station—at least it is 
the case with us—we feel that we owe an obligation to the people who 
own sets to bring them as many top-flight shows as we possibly can. 
We are in television to make money, but you have heard how little 
money we make out of a particular network program. We are in 
business to stay in business, we are in a fight, but there is an element 
of service involved here, because without revenue we cannot carry 
on public service programs. 

Mr. Quictey. Mr. Appell has testified in somewhat general terms 
that in the 45 months he has been on the air he has been in the red. 
Would your story be similar? 

Mr. Asram Repmonp. That is right, definitely, and I would like 
to add that we are in a much more fortunate position than most UHF 
stations because, I don’t know whether it is clever promotion, but 
through promotion and publicity we have acquired considerable num- 
ber of conversions, and that is what was helped us in this case versus 
VHF. 

Mr. Quieter. When you talk about conversions, what do you mean ? 

Mr. Anram Repmonp. I mean that to get UHF you have to have a 
converter on top of a VHF set, that is, if it is an old set, and here 
again UHF is penalized because in the manufacture of new sets it is 
just a piece of equipment set beside the regular set which might func- 
tion properly at some time and may not at other times, and it does not 
give the true picture. 

If it is working properly it gives a beautiful picture. In fact, VHF 
is better than VHF when it comes to definition, but there is a certain 
UHF tube in the UHF portion of the set which is just an adjunct 
to the regular set thus far, and when that tube gets weak the signal 
for UHF diminishes and mostly, every once in a while, it is blamed 
on the station, and quite frequently the viewer does not think it is the 
set and they let it go too long. 

Mr. Quictey. Let me ask you this: There was some testimony here 
earlier today by Dr. DuMont on the additional costs of UHF sets. 
What is the additional cost on the average set; how much more would 
I have to pay for a UHF or an all-channel set today than just a VHF ? 

Mr. Asram Repmonp. I understand the difference in cost is approxi- 
mately $49.50. 

Mr. Quiatry. That is retail? 

Mr. Keatinea. $50 instead of $25. Dr. Du Mont testified $25. 1 
thought he was low. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 4545 


Mr. Ricuarp RepmMonp. There is a matter of installation. 

Mr. Asram Repmonp. I will say this: We work very carefully with 
TV servicemen and locally we have an RCA distributor in Harris- 
burg who, incidentally, is the largest distributor of UHF sets in the 
Nation, and you cannot sell a set in Harrisburg at the moment unless 
it has a UHF attachment. He tells us on the average that for a con- 
sole set that you would want to put in your living room the difference 
in price is about $49.50, and that it has come to the place in Harris- 
burg where they do not quote the price for a VHF set because they 
cannot sell it. They just quote the price for the complete set, UDHF- 
VHF, all-channel sets. 

Mr. Keratine. I am interested to know—I suppose it is a naive ques- 
tion—but month after month and year after year, who pays the bills 
and where does the money come from ? 

Mr. Apram Repmonp. The money comes to a large extent from our 
radio operation which has been quite profitable. 

Mr. tT1nG. In other words, contrary to the situation in many 
communities, your radio operation is profitable and your TV unprofit- 
able, whereas in many places it is just the opposite ? 

Mr. Asram RepMonp. Well, in some places I feel that the operators 
of television stations have neglected radio because they saw that here 
was this giant and they had to give it considerable effort to get it into 
operation, make it work, and try to bring it to a profit. 

We at our place did not neglect radio for television, and I might 
say—I don’t know whether it is good business for me to say it, but 
our business has never been as good since the war as it is right now on 
radio, it is fabulous. 

Mr. Keating. All business is good now. 

Mr. Asram Repmonp. Not all radio station business. 

Mr. Quieter. Mr. Appell, I am assuming that you are balancing 
the books and keeping your head above water by using your radio sta- 
tion in the same way ? 

Mr. Appe.y. Yes, sir. 

Mr. Quieter. Mr. Redmond, on this business of UHF sets or all- 
channel sets, do all the manufacturers of VHF sets manufacture a 
UHF or an all-channel set ? 

Mr. Asram Repmonp. I believe there are one or two that do not. 
I believe the one that did not manufacture an all-channel set is now 
out of business and has sold their radio-television enterprise, which 
was the CBS radio and television sets, and I know that they were 
mg them into the area without UHF and that it was impossible 
for the distributor in York, Pa., to sell the sets. 

Mr. Quie.try. Now, it has also been proposed to this committee at 
various times and by different witnesses that the Congress might help 
the UHF industry, if we took the excise tax off the UHF or all- 
channel sets, or reduced it. 

Would you have any particular comment on that? 

Mr. Asram Repmonp. I think it might help it, but until you have 
fair and equitable competition between the stations, UHF and VHF, 
all the excise tax you take off will not be of assistance. 

Mr. Quieter. In the Harrisburg area that you serve, practically 
all of the television owners have an all-channel set ? E 
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Mr. Asram Repmonp. According to the last ARB survey about 72 
percent of the people in the area of Dauphin County have television 
sets. 

Mr. Quieter. Seventy-two percent ? 

Mr. Asram Repmonp. Wait, I think it is up to 77. I believe I can 
tind it in here |examining document]. I am sorry, I can’t find the 
figure offhand, but I believe between 75 and 77 percent had television 
Lt and of that number 97 percent are converted and can receive 

Mr. Quictey. And a Jack of viewers would not be your problem? 

Mr. Apram Repmonp. The lack of viewers is not the problem. 

Mr. Quieter. Potential viewers ? 

Mr. Apram Repmonp. That is right, potential views. It is the 
progress and as I said, I don’t think the network is to blame for 
this at all. 

Mr. Quietry. And you put the blame specifically where on that? 

Mr. Asram Repmonp. I hate to get back to this again, but I think 
the powerful VHF station takes the ARB list of ratings and goes over 
it and says, “Well, these boys are getting too powerful at this par- 
ticular time, so we will get the program over here,” and it is no 
doubt that they go out and get the program over on VHF, similar 
to our losing the Jack Benny, Lucy show, Burns and Allen. All 
three of those were programs which we had lost to them after we 
had them on WHP-TYV because the ratings were getting too high 
in the Harrisburg area. 

Mr. Quieter. And they were in a position, of course, to go to an 
agency and say, “You had such-and-such a viewing over the CBS 
outlet in Harrisburg on UHF. If it comes to a VHF station you will 
get many more viewers,” and business being what it is, the agency 
recommends it? 

Mr. Asram Repmonp. That is right. 

The CuatrMan. Any questions? 

Mr. Materz. No, sir. 

Mr. Keattna. May I just state that if an effort were made to make 
all of this area a UHF area, and to eliminate VHF stations, our 
colleague, Mr. Quigley, would receive many letters objecting to that. 

Mr. Qutctey. There has been a question in my mind as to whether 
or not the mistake was not made by the Commission when it per- 
mitted this VHF channel to move its sending tower right into the 
backyard of the city of York and also allowed it to increase its 
height and to increase its power. In other words, if the VHF station 
had been restricted to its general locality in Lancaster, I am con- 
vinced that we would have a very competitive UHF-VHF competi- 
tion situation in the whole area, and we would have the coverage. 

Mr. Keatrna. I did not mean to imply that you had taken a posi- 
tion either one way or the other. It was another way of raising the 
question of the obstacles consumerwise which may arise by the proposed 
idea of the deintermixture, how much of a hullabaloo is it going to 
raise. 

Mr. Asram Repmonp. If sufficient time were allowed and all alerted, 
T am sure there would be a minimum of complaints because they could 
receive the program from some other station, and everyone would be 
prepared for it. 
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Quietey. I understand and appreciate the argument of the 
Omnataian and particularly of the Chairman that there is justifica- 
tion for giving Lancaster its increased power so as to increase its cover- 
age, par ticularly in rural areas which mgt not be able to pick up any 
UHF signal at any time in the foreseeable future. But would it be 
technically possible for the Commission to require a VHF signal, 
such as comes out of Lancaster to be so directed that it would cover 
the so-called rural areas, and at the same time not blanket and drown 
out the metropolitan areas of York and Harrisburg ¢ 

Mr. Apram Repmonp. On UHF ? 

Mr. Quietey. No; on VHF. Is there a conceivable solution to this 
problem to keep all stations alive and functioning whereby the stations 
which have VHF would continue to send out their signal and the UHF 
station in York would continue to send out its signal, but the VHF 
station in Lancaster would so direct its signal that it would cover the 
rural areas but would not get into the metropolitan section of Harris- 
burgand York? Isthat possible ? 

Mr. Apram Repmonp. You couldn’t do that. You would have to 
cover the metropolitan area, but as you go through the countryside in 
ae Pennsylvania, you will see the bow ties which are used to pick 

UHF, and they are out in the rural area. It is not a question of 
feoding a VHF station to cover the rural area, because it is covered 
by the stations, the VHF and the UHF stations. That is not neces- 
sary, a VHF station to cover the rural areas. 

Mr. Quictey. May I ask this question: Do you think it would be 
desirable for the FCC to change its rule to prohibit one station from 
skimming off the cream of the network programs from all or more 
‘than one of the networks. 

Mr. RicHarp Repmonp. If the original error were corrected we 
would be back in fair competition, and we would win this battle on our 
own, but you have a Government control which is acting unfair. 

Mr. Quieter. Well, that has been proposed by one of the Commis- 
sioners. I believe Commissioner Doerfer made the suggestion. He 
suggested that the FCC might very well properly say under the present 
circumstances to any given TV ‘station, “All right. You either be 
NBC or CBS or ABC, but don’t try to cover all bases.” 

Mr. Asram RepMonp. That would be helpful where VHF is com- 
peting with UHF. I have to direct my remarks to WGAL-TYV, be- 
cause we are talking about our own area, but this possibly exists in a 
number of places. In fact, I know it does. I can’t cite them right 
now, because I have talked to operators in other towns, and the only 
reason I direct my remarks to WGAL~TYV is because here we have the 
situation of UHF-VHF with the VHF a powerful giant, an octupus 
stretching out its arms and putting other people out of business. 

Mr. Quiciry. Let me direct your attention to another matter that 
was referred to in Mr. Appell’s testimony, and that is this business 
of WFIL of Philadelphia, an application to take over the defunct 
VHF station in Lebanon. Would that, in your opinion, be in effect a 
satellite operation. 

Mr. Asram Repmonp. They claim it wouldn’t, and you can evalu- 
ate that in many ways, but it definitely would be somewhat of a 
satelite operation, and here again I feel that this is almost as great 
a threat as the VHF. For instance in the case of Triangle Publica- 
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tions they can buy films for five different stations and get a much 
lower cost than an individual station would get. 

Mr. Quietey. That is under the FCC rule, of course, which permits 
1 owner to have up to 5? 

Mr. Apram Repmonp. Five VHF and two UHF. Now, the Tri- 
angle Publications at the moment own WFIL radio and television, 
WNBF, Binghampton, WFBG, Altoona radio and television, and 
they own 50 percent of WHGB radio station in Harrisburg and now 
they have purchased WNC as the last station in their operation. | 

There is another thing that affects the stations in central Pennsyl- 
vania on this purchase of WLBR-TYV and to reactivate the station 
and get it on the air again. 

Mr. Quieter. That is the station in Lebanon? 

Mr. Asram Repmonp. Yes. It went off the air in October, I think, 
of 1944—I mean 1954. Am I correct? 

Mr. Appeit. I would say that is approximately correct. 

Mr. Asram Repmonp. You see, it 1s a threat not only to the station, 
but it is definitely a monoply, and that is a threat to the other stations 
[indicating]. Here is Wr IL in Philadelphia. Here is Altoona 
across the State of Pennsylvania. UHF would serve their purpose 
for what they want to accomplish better than VHF in Lebanon, be- 
cause it can be picked up and rebroadcast with the elimination of 
picture interference, because on those ultrahigh frequencies you don’t 
get the interference from airplanes that you get on VHF, so the signal 
from WFIL-TV, owned and operated by the Triangle Publishing 
Co. in Philadelphia, could be taken from Philadelphia, picked up by 
WLBR-TYV in Lebanon, put on the air on that station, and this 
could be picked up off the air by Altoona, a 316,000-watt VHF station 
in Altoona. In that way they would have a 3-station network, a 
little network within a cee and by use of those 3 stations Tri- 
angle Publications, owner of the Philadelphia Inquirer and a host 
of other publications, could cover 72 percent of the people of Penn- 
sylvania, and could offer a very nice package deal on 3 stations 
which would be very detrimental to the other UHF stations in the 
area. 

Mr. Quierry. And of course that is an ambition of competitive 
threat that you are faced with? 

Mr. Asram Repmonp. Yes. That isn’t competition when it gets 
into that category. 

Mr. Quictry. Now that situation you have outlined is permissible 
under the FCC rules of 5 and 2? 

Mr. Asram Repmonp. The FCC has given the grant and at the 
moment we have gone through a series of hearings. 

Mr. Quictey. Without going into that, as the rule now stands, the 
5 and 2 rule, that is permissible ? 

Mr. ApramM Repmonp. That is right. Of course the duopoly plan 
or regulation entered into this, but I believe that the FCC does not 
consider the WLBR purchase under that regulation. The examiner 
has just given a decision on this recommending that the grant be 
given to Triangle for WLBR-TY, and at the end of this decision he 
writes that this will probably put 2 or 3 UHF stations in the area out 
of business, but this 1s progress and words to the effect in a very slang 
expression, “that’s the way the ball bounces,” so they should have 
the station. 
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The Cuarrman. Any further questions? 

(No response. ) 

The Cuairman. The committee wishes to thank you, Mr. Richard 
Redmond and Mr. Abram Redmond, and Mr. Appell, for the testi- 
mony that you have given. The suggestions you ave made in the 
testimony will be considered by the committee, and that will be all 
for now, gentlemen. 

Mr. Apram Repmonp. Thank you very much. 

Mr. Ricuarp Repmonp. Thank you very much. 

Mr. Appetn. Thank you. 

The Cuamman. The committee will now adjourn until 2:30 this 
afternoon, when we shall continue with the testimony of Herman 
Finkelstein, of ASCAP, and John Johnston, general manager, 
WTOB-TYV, chairman of UHF Industry Coordinating Committee, 
Winston- Salem, N.C. 

(Whereupon, at 1 p. m., the subcommittee recessed until 2:30 p. m. 
of the same day.) 

AFTERNOON SESSION 


The CuHamrmMan. The committee will reconvene its hearing. 

The first witness will be Mr. John Johnston, of WTOB-TV, and 
chairman of the UHF Industry Coordinating Committee. Is Mr. 
Johnston in the room ? 

(No response. ) 

The Cuarrman. Well, Mr. Finkelstein, we will have you resume 
your testimony. 

Mr. FinKersteEtn. Yes, sir. 


TESTIMONY OF HERMAN FINKELSTEIN, GENERAL ATTORNEY 
FOR ASCAP—Resumed 


The Crramman. Very well, Mr. Pierce. 

Mr. PIERCE. Mr. Finkelstein. yesterday you were discussing the 
various provisions of the BMI consent decree along with those of the 
ASCAP consent decree. We went over a number of questions illustrat- 
ing the differences between the two decrees. I should like to ask you 
this: 

Would you say that ASCAP’s activities are narrowly circumscribed 
by its consent decree, while BMI’s decree permits a wider latitude of 
permissible activity ? 

Mr. Finxerstern. I think that is a fair statement. 

Mr. Pierce. Does this difference materially assist BMI in compet- 
ing with ASCAP, in your opinion? 

Mr. Finxexstern. I don’t think there is any genuine competition 
between ASCAP and BMI. I think the competition is between 
BMI and the members of ASCAP. ASCAP is merely a clearing- 
house. It has no occasion to compete. But I think that the activities 
of BMI, which have not been curbed, do affect the members of the 
society, that is, in the things that they do individually in creating songs 
and exploiting them, w hich ASCAP does not do. 

Mr. Prerce. Mr. Chairman, I offer the BMI petition and consent 
decree for the record. 

The Cuarman. Accepted. 

(The material referred to appears at p. 4628, infra.) 





4550 MONOPOLY .PROBLEMS IN REGULATED INDUSTRIES 


Mr. Pierce. Is it true that you were attorney for ASCAP in Feb- 
ruary 1953? 

Mr. FInKeEtstern. Yes, sir. 

Mr. Pierce. Is it true that on February 19, 1953, Mr. Otto Harbach, 
who was then president of ASCAP, filed a supplementary affidavit in 
support of ASCAP’s motion for an order modifying the amended 
final judgment of March 14, 1950, in the case of United States of 
America v. American Society of Composers, Authors and Publishers? 

Mr. FInKeEtstern. Yes, sir. 

Mr. Pierce. Is it correct that you, as attorney for ASCAP, prepared 
that affidavit for Mr. Harbach’s signature ? 

Mr. Frnxeustein. I did, I think in conjunction with Mr. Kiendl. 

Mr. Pierce. Were you convinced of the veracity of every statement 
in that affidavit at the time it was prepared ¢ 

Mr. Finxetstern. I was. 

Mr. Pierce. Mr. Finkelstein, I should like to ask you some questions 
about the relationship of broadcasting to songwriters. Is it true that 
performances on radio and television are indispensible in the present- 
day popularization of musical works? 

Mr. Finkexstern. I think everybody would agree that that is correct. 

Mr. Pierce. Would you say that the broadcasters have the power 
when acting collectively, to mold the musical taste of the Nation? 

Mr. Finxersrern. I think that is true. 

Mr. Pierce. Do you believe that anyone who can control the air- 
waves has the power to control the effective means of making a song 
popular today ? 

Mr. Finxetstern. I think so. 

Mr. Prerce. Is it true that most of the music broadcast on local 
stations today is recorded music ? 

Mr. Frnxetstetn. That is correct. 

Mr. Prerce. In that connection, Mr. Chairnian, I should like to pro- 
duce for the record a survey made by Billboard, dated November 12, 
1955, showing that 50 percent or more of the total air time is recorded 
music. 

The Cuairman. Accepted. 

(The document is as follows :) 


1955 STATION MANAGEMENT SURVEY 


STATION MANAGEMENT VIEWS THE ReEcORD INDUSTRY 


Competition is tough in broadcasting 


How many AM stations in your market? 
Average station under 5,000 watts has 3.7 AM station competitors. 
Average station 5,000 watts and over has 6.2 AM station competitors. 

How many TV stations in your market? 
All broadcasters have an average of 2.5 TV station competitors in addition 

to all other local advertising media. 
300,000 hours of air time each week 

What is the total number of hours you are on the air each week? 
Stations of 5,000 watts or more average 120.3 hours per week. 
Stations under 5,000 watts average 104.8 hours per week. 

(There are approximately 2,750 operating AM stations. ) 


50 percent or more of total air time is recorded music 
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How is your total time broken down by types of programing? 


Stations Stations 
5,000 watts under 5,000 
or more watts 


Percent Percent 
Record shows. -----.- y 53 
Network shows 

News, weather. 
Station shows. -- 
Syndicated transcribed shows. -- 
Loeal sports.-_-.-.--- 
All other_-_- 


More record shows by more broadcasters 


Are you devoting more, less, or about the same amount of time to record shows 
this year as compared to last? 


Stations Stations 
5,000 watts | under 5,000 
or more watts 


Percent 


| 
Percent } 
More... ; ; 58 | 90 
Less... ; . ( 10 
Same 


Nearly 3,000 new records per year 
What is your estimate of the number of different records that come into your 
station each week, regardless of source? 


Stations Stations 
5,000 watts | under 5,000 
or more watts 


Total_. y ‘ aah ae a ee ei seal 60.0 


Pop singles : t 32.5 
Albums 4.8 
C. & W. singles a4 13.1 
R. & B. singles 9.6 


Mr. Pierce. Therefore would you say that the recording of a song 
on phonograph records is virtually a prerequisite to its popularization ? 

Mr. Finxersrern. It is. 

Mr. Pierce. Moreover, record companies are eager to have their 
records popularized by broadcasters, because that popularization will 
result in increased sale of the records; is not that true ¢ 

Mr. Finxetstrern. That is right. 

Mr. Prerce. Consequently would you say that the record manufac- 
turers naturally are unwilling to record compositions which have little 
chance of being exploited by the broadcaster -employed disk jockey ¢ 

Mr. FINKELSTEIN. I think, Mr. Pierce, that you are reading from 
statements in that affidavit, and I would say that as to all those state- 
ments I felt they were true then and I feel they are still true. I think 
that statement is correct. 

Mr. Prercr. Now, Mr. Finkelstein, you have served for many years 
as attorney for ASCAP and obviously you had extensive experience 
with the BMI-broadeaster 1 relationship before preparing the affidavit 
for Mr. Harbach in 1953. Is it true that the 2 largest record com- 
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panies are owned by the 2 largest broadcasting networks and there- 
fore have incentive to favor works in the broadcaster-BMI pool ? 

Mr. Finxketstetn. I think that question has in it a statement of facts 
and a conclusion. I think the statement of facts is correct, and I 
think the conclusion is one that probably flows from the statement. 
The first part, that the companies own the two biggest record com- 
panies I think is true, and knowing what self-interest is, I would feel 
that they were prompted to favor their own. 

Mr. Prerce. Is it a fact that Columbia Records, which is a subsidiary 
of CBS, recorded only 231 ASCAP sides in 1952 as compared to 287 
BMI sides in the same period ¢ 

Mr. Finxtxstern. I obtained those figures from Billboard, and I 
assumed them to be correct. 

Mr. Kratrne. Were all those BMI bebop tunes ? 

Mr. Frvxerstern. I didn’t analyze the individual numbers. I just 
took the statistics that were recorded in Billboard and incorporated 
them in an affidavit. I didn’t look at the individual titles. 

Mr. Pierce. Do you believe that BMI is not a performing right 
society and therefore is not bound by the principles of equal and non- 
discriminatory treatment which are applied by a performing right 
society ? 

Mr. Frxxetsrern. There again I think you have two statements. It 
certainly is not a performing right society because it is a corporation 
and owned by the broadcasting industry. I don’t know what they feel 
bound by, but they certainly do not apply any principles of equality. 
In other words, they can select one writer or one publisher for their 
favor, and give him better terms than they give another writer or 
another publisher, a thing which no performing right society may do, 
because it must operate on the basis of equality for all members, the 
only determining factor being the success of their works, the proved 
success of their works, not something that may happen in the future, 
or not something that they would want to encourage. 

The CHarrman. Is what they do in that regard. a possible violation 
of the consent clecree ¢ 

Mr. Finxetstern. Of their consent decree? 

The CHairman. Yes. 

Mr. Finxetstern. I don’t think so. I don’t think their consent 
decree provides against discrimination in their dealings with the 
people with whom they have contracts. 

Mr. Keratine. But yours does? 

Mr. FINKELstTEIN. Ours does. 

Mr. Prerce. Is it true that a true performing right society makes 
no attempt to increase performances of specific works in its repertory, 
or to prevent the performance of works which are not in its repertory ¢ 

Mr. Finxetsrern. That is correct. 

Mr. Prerce. Is it true that payments to members of a performing 
right society are based primarily on performances which occur at 
places not in any way controlled or influenced by the society ? 

Mr. Frinxetstern. That is correct. 

Mr. Prerce. Now with respect to that I should like to ask you a few 
questions about some points that were raised during the course of Mr. 
Haverlin’s testimony. When he testified he stated that many of 
BMI's practices were actually derived from those used by ASCAP. 
He offered documents in evidence showing advertisements by ASCAP. 
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I believe one was an ASCAP catalog. Would you say that those 
documents are published by ASCAP to try to influence users of 
music to play more ASCAP music? 

Mr. Finxestein. They certainly are not. 

Mr. Prerce. What sort of documents does ASCAP publish ? 

Mr. Finxetste1n. ASCAP publishes a three-volume catalog of its 
works; under our consent decree we are required to keep a catalog 
of our works, and to make it available to any user who wants to know 
whether a given work is in the catalog or not. For that purpose we 
have a complete catalog. There are millions of cards at the society’s 
office, of practically all compositions, and you can find out from an 
examination of those cards whether the work is in the ASCAP reper- 
tory or in the public domain or in copyright, but not in the ASCAP 
repertory. 

In addition to that there is a printed catalog of the works that have 
been performed that are in the ASCAP catalog. That is a three- 
volume index. 

In addition to that there is a publication called Forty Years of 
ASCAP Hit Tunes. Those are compositions which over those 40 
years have been selected by the public as their favorites. Those com- 
positions are all in the ASCAP repertory. This is intended for the 
convenience of our licensees so that they might know that this is some- 
thing that you get when you get an ASCAP license. 

ASCAP never under any circumstances tries to promote a given 
work or says “This work is going to be popular,” or “this is something 
that is coming up,” or “this is going to be a hit,” and that “our mem- 
bers or our publishers will concentrate on it,” or anything to help a 
work achieve popularity. ASCAP has nothing whatsoever to do 
with that. Any publicity about its catalog is a mere statement of 
what its catalog contains that has already been proved and accepted 
by the public. 

Mr. Pierce. Now, does ASCAP attend the meetings of the National 
Association of Radio & Television Broadcasters ? 

Mr. Finxexste1n. A representative of ASCAP does attend the 
public part of the meetings of that very good customer of the society. 

Mr. Prerce. You say the public part. Isthere another part ? 

Mr. Frnxetstetn. Oh, there are many private sessions that our 
representative cannot attend, nor would he think of asking to be per- 
mitted to attend. 

Mr. Keatrne. What do they do in those secret sessions ? 

Mr. Finxketstern. Well, we don’t know about that. They have 
some that they just call bull sessions and of course we don’t know 
what goes on there. We have our suspicions, but I don’t think we 
want to engage in suspicions here. I would not want to deal in those 
terms. 

Mr. Keattne. The chairman would like to know what goes on. 

Mr. Frinxerstern. Well, I am afraid he would have to get it from 
the people who attend; you can’t get that from anybody in our organ- 
ization. 

Mr. Prerce. Are all the moneys received by the society, less oper- 
ating costs, distributed to its members without discrimination ? 

Mr. Frvxetstern. I think the answer is “ Yes,” definitely. 

Mr. Prerce. Would you tell the committee how your distribution 
system works? 
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Mr. Finkexstern. Yes, sir. The writers and publishers each have 
their own distribution system. Our consent decree provides that the 
scheme of distribution must be based primarily upon the performances 
of the members’ works. All the moneys that are received from all 
licensees, after the payment of expenses—and they amount to.15 or 
16 percent of what is collected—all the moneys are distributed each 
vear—with a guess along the last few days of the year—as to what 
the royalties w vill be for those last few days, because the last check to 
members goes out around December 20, and there is an overdraft at 
the bank for the estimate of what the royalties will be for the last 20 
<lays, 

The royalties are distributed 50 percent to the writers and 50 per- 
cent to the publishers; if I may, I will give you the writers’ formula 
for distribution first. 

There is a survey of all network performances, which is made on 
the basis of the reports that we receive from the networks showing 
what works have been performed on all their programs, the number 
of stations on which they have been performed, whether they are 
commercial or sustaining. Then we monitor a number of local 
stations—I think somewhere around 300—and that is only a sampling, 
because there are hundreds of millions of performances, and if we 
were to try to get all of them we would spend all the money that we 
get in finding out what is played, so we take a sampling, and each time 
we find a performance of a work on a local station we treat the per- 
formance as if it had occurred on 20 stations. It gets 20 credits. 

Mr. Kearine. You have spies in all these cities, do you not ¢ 

Mr. Finkerstern. Congressman Keating, you wouldn’t call them 
“spies.” ‘These are people who are engaged for the purpose of moni- 
toring performances—if you change the word to “inv estigators.” 

Mr. Keatrne. All right. I will be glad to change it. 

Mr. Finkeistetn. We have at each of the tw enty- -odd offices around 
the country a district ee and somebody under him—depending 
on the size of the office, 1, 2. 5, or 4 people engaged to find out where 
copyrighted music in the c: atalog of the society is performed. 

Mr. Keartne. And sometimes you find a fellow that is performing 
and not paying the fees; do you not ? 

Mr. Finkewsrein. Once they have a license we do not have to check 
them any more, because the license covers everything without any 
necessity on their part to report individual uses, except as to the 
national network. 

The Cuamman. Now, how do you figure the amount of the license ? 

Mr. Finxersrern. When you look at the books that the society’s 
licensing representatives carry they are like a life-insurance agent 
carries. They have a complete schedule and they know by looking at 
the schedule just exactly what the license fee, let us say for a dance 
hall, i 

Now, that will be based upon the area for dancing and the number 
of tables, and then the type of entertainment—whether they have a 
name band or just a small orchestra, whether they operate 3 ‘nights a 
week or 1 night a week or 7 nights a week, whether they have a name 
band and a relief band or just 1 [ band. Those are all factors that affect 
the license fee, but then our consent decree provides that licenses 
must be on a nondiscriminatory basis and must be uniform nationally ; 
so they have this schedule of rates and they can tell. They can almost 
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tell by walking into a place exactly what the license fee will be without 
measuring anything. 

Mr. Keatina. You attempt to get a license arrangement with any 
tavern or hotel or any other place of entertainment which has a live 
orchestra ? 

Mr. Finxketstern. Yes, sir. 

Mr. Kratrne. Or music of any kind 

Mr. Finkensrern. Yes, sir, because they would be using copy- 
righted music, certainly, written by the members that we have. 

Mr. Kearine. But not a place where there is canned music ? 

Mr. Finxexsrein. Oh, yes. If we are going into anything about 
jukeboxes, Congressman Keating- 

Mr. Kratixc. No, no. What I mean is, we will say there is a little 
tavern that just have one of these playing things in it where you punch 
a number and you can play any record you want. Do you have an 
arrangement with a tavern like that? 

Mr. Finketsrein. No, Congressman Keating. If there were no 
coin on that, if you could go up to that phonograph and punch a but- 
ton and get your composition played without putting a coin in, that 
would be an ‘infringement of copyright unless it were author ized, but 
our law provides that if the jukebox operator gets the money out of 
the thing, then the law says it shall not be deemed to be a public per- 
formance for profit, strange as that may seem. 

The Cuarrman. Down South there are many dancehalls that do not 
have live orchestras, but they have a jukebox. Do you get a license 
fee from the operator of that dancehall ? 

Mr. Finxetstern. That same law provides that if there is an ad- 
mission fee charged to the place where the rendition occurs, even 
though the machine is coin-operated, the authority to perform must 
be had, and we do issue a license. Now, let us assume there 

Mr. Kearine. Let us pursue that just a minute to see how you oper- 
ate. Do most of these people sign up with you? 

Mr. Finxetstern. I think most of them do. We have somewhere 
around 30,000 licensees today, I think. 

The CuHarrMan. Suppose they do not sign up? 

Mr. Finxerstein. Then we have to sue them for infringement, after 
reasonable efforts to license. 

Mr. Keatine. Well, does your investigator dig up the evidence upon 
which you base such a suit? 

Mr. Finxerstery. Our own staff will make a general check and 
will come in and say they are performing music in the society’s reper- 
tory. We do not base any lawsuits on that report. We engage some- 
one locally, usually a student at the musical conservatory, someone 
who would have no motive for falsifying the testimony, because in 
the old days the defendants would come in and say they were asked 
to play that number and they were entrapped, so to avoid anything 
like that we engage two people whose reputations in the community 
are such that when they get on the stand in that community and tes- 
tify that those songs were played, nobody would question their verac- 
ity. They are ordinar ily not our employees who do that. 

Mr. Kzattne. You have got a lot of suits going all the time? 

Mr. Fixxexstern. There are approximately 100 lawsuits going on 
all the time throughout the country. 

Mr. Keating. That is not as many as I would anticipate. 
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Mr. Frnketsrern. We keep them down. There is a constant battle 
between the sales department, which is the licensing branch of the 
society, and the legal department; the legal department trying to 
keep down the number of lawsuits and the sales department coming 
in and saying, “Well now, here are all these unlicensed places. We 
have made all the efforts that we should to try to get them to get the 
license,” and I will say, “Make another effort and see if you can’t get 
it done without a lawsuit.” 

When it gets to the point, however, where the unlicensed establish- 
ment is competing unfairly with someone else who is paying his license 
fees then we have no alternative but to sue, and in those cases we 
follow up very quickly and getting evidence is very costly. You can- 
not afford to have the reputation of bringing lawsuits that are 
unfounded, so that every lawsuit that is brought is one in which I 
think we could almost get summary judgment, but we would just as 
soon go out and try our cases. 

Mr. Keatine. But most of them are settled. 

Mr. Frnxetstern. Most of them are settled, the proof is so clear 
and convincing. The proprietors of these places that will not take 
out a license until you have a lawsuit is one who finally, when the 
chips are down, comes around and says, “All right, I will do what 
my competitors are a 

Mr. Keattne. Well, when your investigator goes into a tavern can 
he always tell within 10 minutes, by asking a few questions and look- 
ing the place over, how much the tavern ought to pay? 

Mr. Finxerstre1n. He knows how his schedule will apply to that 
place. I know that because when I walk in with one of these repre- 
sentatives and I say to him—I have no notion of what the fee ought to 
be, that is not my field at all—but I find that if I have two of them 
sitting in different parts of the room and I ask them separately what 
the fee ought to be they will always come up with the same answer, 
and within 5 minutes. 

I like to try that; I like to check. I have to answer for this licensing 
being done on a nondiscriminatory basis, and I like to make a kind of 
a check every so often. 

Mr. Keatine. What is the lowest annual fee and what is the 
highest ? 

Mr. Frvxersretn. The lowest annual fee for a full year’s operation 
is $60, and the highest annual fee, outside of broadcasting, is $3,600. 

Mr. Keartrne. That is the highest for a hotel or a place that has a 
band? 

Mr. Frinxetstern. That is right. You can see that the most elab- 
orate kind of entertainment and the highest rate for the use of all 
the music in the society’s repertory for a whole year would be $3,600. 
A seasonal operation—I said the lowest was $60 for an annual opera- - 
tion; a seasonal operation is apportioned accordingly. 

The CHarrman. Mr. Finkelstein, Mr. Johnson has arrived. His 
plane was delayed. Do you mind if we hear him for a few moments? 
It will not take long. 

Mr. Finxexstern. No, sir; I will not mind. 

The Cuamman. Mr. Johnson, will you come forward, please? 

We are very grateful to you, Mr. Finkelstein, for your courtesy in 
yielding. 
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TESTIMONY OF JOHN G. JOHNSON, CHAIRMAN OF THE UHF 
INDUSTRY COORDINATING COMMITTEE AND CHAIRMAN OF THE 
COMMITTEE FOR COMPETITIVE TELEVISION 


The CuatrmMan. Will you just give your name and address and your 
occupation to the stenographer ? 

Mr. Jounson. My name is John G. Johnson. I am at Winston- 
Salem, N. C., and I am testifying today as the chairman of the Com- 
mittee for Competitive Television, and also as chairman of the UHF 
Industry Coordinating Committee. These are two organizations rep- 
resenting the UHF television stations throughout the country. 

[ have, sir, a prepared statement which I have used as an outline, but 
if you have questions as I go along, why certainly feel free to interrupt 
me. 

The Cuarrman. It is not very long. Suppose you read it. You 
can go as rapidly as you care to. 

Mr. Jounson. Very well, sir. 

Mr. Chairman and members of the committee, I want to thank you 
for the opportunity to appear here in connection with a problem which 
I believe is of vital interest to all of us. 

I am chairman of the UHF Industry Coordinating Committee and 
also chairman of the Committee for Competitive Television. These 
are two national organizations which together represent a majority 
of the UHF television stations in the Nation. 

I speak specifically for this group of stations and, also, as an indi- 
vidual station operator. 

I am general manager and one of the owners of the Winston-Salem 
Broadcasting Co., Inc. Our company operates 3 radio stations, 1 in 
Birmingham, Ala., 1 in Norfolk, Va., and 1 in Winston-Salem, N. C. 
We also operate television station WTOB-TV in Winston-Salem on 
UHF channel 26. This station has been on the air since September 
10, 1953. 

The Cuarrman. Is that an affiliated station ? 

Mr. Jounson. Yes, sir; affiliated with ABC network. 

The CHarrman. ABC? 

Mr. Jonnson. American. 

Since the television industry is a rather technical one, I think per- 
haps you can better understand our problems if you will allow me a 
brief background of this business. 

There are two types of television, UHF and VHF. What is the 
difference? VHF is broadcast on channels 2 through 13 and is the 
type, for example, you would turn to here in New York where no 
UHF channels are presently operating. There are 391 VHF stations 
on the air. UHF is broadcast on channels 14 through 83 and there 
are approximately 96 such stations operating in the country today. 

Prior to 1948 we had only about 108 operating television stations 
inthecountry. These were all VHF, that is, using channels 2 through 
13. This was the only type television channel licensed by the FCC 
at this time, but because the television signals did not radiate in actual 
practice as had been blueprinted on paper, it was found that some 
of the channels were situated geographically too close together and 
were in effect interfering with each other and degrading the quality 
of the reception. 
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In view of this and other considerations, the FCC put into effect in 
1948 a freeze and did not license any additional television stations 
until the freeze was lifted in 1952. While this freeze was in effect 
the Commission studied the interference problem and came to the con- 
clusion that it would not be possible to keep these VHF channels, only 
13 of them, as originally assigned, but rather they would have to be 
spread further apart to prevent the interference, and in spreading 
them so thinly it became quite obvious that these 12 channels could 
not possibly serve the entire television needs of the country. 

Now that, sir, is a very important, because as a result of this obvious 
need, the Commission began to look for additional television channels, 
knowing that the 12 channels could not render a nationwide service. 
They decided to make use in 1952 of the UHF channels, that is, chan- 
nels 14 through 83. These are in a higher frequency or in the upper 
portion of the broadcast band. 

At this time the FCC published its sixth report and order and sum- 
marized the objectives as (1) at least one service to all areas; (2) at 
least one station in as many communities as possible; and (3) more 
than one service in as many communities as possible to provide pro- 
gram choice and competition among facilities. We will return to 
these objectives in a few minutes to show how these objectives have 
been and are being thwarted. 

During the several years before 1952, during the time that you had 
only VHF stations, of course you had only VHF television receivers. 
There were no UHF stations and therefore no UHF television re- 
ceivers, so when the FCC decided to make use of the UHF channels 
there were no receivers in circulation to receive the picture from these 
stations. 

Yet the Commission gave assurances the UHF channels would be 
technically competitive to VHF and encouraged broadcasters that the 
sets would be manufactured very shortly to receive these channels, both 
UHF and VHF. Unfortunately it did not work out this way. 

The UHF stations were slow to build up set circulation in competi- 
tion with the VHF stations which already had an established circula- 
tion through the VHF only sets. Asa result the UHF was never able 
to catch up. As set circulation increased, if the VHF station had 
100,000 sets and added another hundred, they had 200,000, but the 
UHF station only had the second hundred thousand. Without eom- 
parable circulation it became increasingly difticult for UHF stations to 
sell advertising. Asa result UHF as a whole began to sag. The set 
manufacturers cut back further and with fewer and fewer UHF 
equipped sets, the gap between UHF and VHF widened even further. 

For example, in 1953 28 percent of all television receivers were 
equipped to receive UHF as compared to those being manufactured 
today of only about 12 percent. 

Mr. Quigiry. May | interject at that point? The ones being man- 
ufactured today are the ones in use today ¢ 

Mr. Jounson. The ones being manufactured today. Manufacturers 
today are putting UHF circuits in only about 12 percent of their 
receivers being built. At one time it was 28 percent. It is predicted 
by the manufacturers that for this quarter of the year it may drop to 
10 or less percent. 

Mr. Quiciey. In other words, if I hold onto my UHF set I may 
have a collector’s item one of these days / 
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Mr. Jonson. Yes, sir, it may become an antique. 

With the advertisers insisting on the greater circulation of the 
VHF channels in preference to UHF, the problem continued to 
worsen and the UHF stations began to go off the air, began to go into 
bankruptcy. As more and more UHF stations shut down the market 
for UHF receivers became less and less, and the manufacturers were 
naturally discouraged and cut back their production of UHF receivers 
even further. It then began to snowball downhill. Proof of this 
chain reaction is found in the fact that about 60 UHF stations have 
gone off the air as of today, leaving only 96 operating, 5 of which I 
believe are educational stations. 

Mr. Keratine. There are quite a few that have been granted UHF 
licenses that have never gone into business, are there not ¢ 

Mr. Jounson. Yes, sir, considerably more than 100. 

Mr. Quietry. Could I interrupt there and ask if those 96 still 
operating includes the 1 in Reading ? 

Mr. Jonson. That’s why I said as of today. As of this morning, 
I think that one is included in this figure ; but it is no longer operating 
as you know, Mr. Quigley. 

Mr. Quietry. They closed it about a week ago? 

Mr. JouNnson. Yes, sir. 

Mr. Quieciry. On the basis of information that came to me today, 
I regret to report that that number would be reduced by at least one, 
because one of the stations.in York is closing at the end of this month. 

Mr. Keatinea. One of the men testified here. 

Mr. Quieiry. No; another one. 

Mr. Materz. Mr. Chairman. 

Mr. Johnson, according to your figures, about 38 percent of all the 
UHF stations that have gone on the air have folded. Do you have 
any figures indicating the percentage mortality of VHF stations? 

Mr. Jounson. No, sir; I do not. The percentage would be infini- 
tesimal. I think the number of VHF stations might run something 
like 2 or 3——— 

Mr. Mauerz. As compared with about 38 percent mortality for UHF 
stations up to this point ? 

Mr. JoHwnson. Yes, sir. I do not mean 2 or 3 percent: I mean 
2 or 3 stations out of 400 stations, approximately. 

Mr. Matrrz. Yes, sir. 

Mr. Jounson. These 60 mortalities represent about 38 percent of 
the maximum number of UHF stations which have gone on the air. 
When you consider UHF stations represent a part of the television 
industry of the country, I think the mortality rate is truly astonish- 
ing, and I believe probably without prec edence in American business 
history. All of this, of course, occurred since the fall of 1953. Some 
110 construction permits for UHF stations have been turned back to 
the FCC by would-be operators who became discouraged by these 
statistics and decided not to build a station. I think that number, 
Mr. Keating, is probably more nearly about 125 or 130 by now. 

As you will recall, I previously stated earlier tod: ay that the objec- 
tives of the FCC’s sixth report in effect called for one television 
service to all the people and thereafter local outlets in local ecommuni- 
tee And since many of these local outlets were UHF stations, you 

‘an readily see that as the UHF situation generally deteriorates that 
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the objectives of the FCC of giving local communities local stations 
are rapidly being defeated, because these local outlets are disappear- 
ing in many areas, and in certain of these areas, such as Congressman 
Quigley pointed out, the last station in Reading is now gone. Now 
that is the second station in Reading to go off the air, so Reading no 
longer has a local television station. That is true of Bethlehem, I 
believe, and some other places. 

This problem has been further complicated from the station op- 
erator’s point of view by the fact that the television networks have a 
consistent preference for the VHF stations. This is understandable 
from the fact that in many cases the UHF stations—in fact, most cases 
where they are competing with the VHF stations—do not offer com- 
— set circulation, and for this reason the national advertiser 
yuying the network program prefers the VHF stations, and the net- 
works must have or endeavor to have wherever possible the largest 
circulation possible, for they prefer the VHF stations. In many areas 
the networks have affiliated with the UHF station, which perhaps was 
the first outlet in the community, but later when a VHF station came 
on the air in that same city, or perhaps even in a neighboring city, not 
in their own local community, the networks perhaps in some cases 
have moved to the newly formed VHF station and abandoned the 
UHF outlet without a network, and he usually goes off the air, be- 
cause it is at this stage in the art, except for a few stations in the larger 
metropolitan areas, it is almost impossible to operate a television 
station independent of network service. 

The Cuarrman. Now, you say that the networks are loath to have 
UHF stations affiliated with them ? 

Mr. Jounson. If they have a choice they generally choose the VHF 
station because of the wider set circulation. 

The CuarrMan. Because of the what ? 

Mr. Jounson. They have more television sets to receive their adver- 
tising. They offer the advertiser a greater circulation on the VHF 
stations. 

The Cuarman. Do you mean to say, then, that the dearth of sets 
that receive UHF programs is the cause of the failure of the networks 
to embrace UHF stations as affiliates ? 

Mr. Jonnson. That is one of the reasons. 

a Keating. That is more of a cause than an effect. It is a vicious 
circle. 

The Cuatrman. Some of the chains manufacture sets? 

Mr. Jounson. Yes, sir. 

The Cuarrman. Sets are manufactured by RCA. Would you say 
that there is any attempt on the part of RCA to discourage the man- 
ufacture of all-channel sets ? 

ot Jounson. No, sir; I don’t think so, none that I know of. NBC 
woul 

The Cuarrman. Why isthere a dearth of all-channel receivers? 

Mr. Jounson. Well, as Mr. Keating pointed out, it is a vicious circle. 

The Coarman. Where does the blame lie? 

Mr. Jounson. I am coming to that, sir. I think the blame lies in a 
faulty allocation of putting UHF channels with VHF channels, com- 
peting with each other in the same market. To further answer your 
question, NBC, which is a subsidiary and an important part of RCA, 
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owns, I believe, 2 UHF stations themselves, 1 in Buffalo and 1 in 
Hartford, I believe. 

The CHarrman. UHF stations? 

Mr. Jounson. Yes, sir. 

The CuHarrman. Well, they would not discriminate against their 
own; would they ? 

Mr. Jounson. No, sir. I don’t think that is the ae The prob- 
lem goes beyond the network to the advertiser. The network is sort 
of the intermediary between the affiliated station and the advertiser 
who really places the business, spends the money, and he demands 
the greatest circulation, which is the VHF stations, and the networks 
generally say that they must go along with the advertiser’s request and 
give him that greater circulation. 

The Cuatrman. Well, UHF stations have fewer listeners or viewers. 
That is because there are fewer receiving sets to receive the UHF 
television programs; is that correct ? 

Mr. Jonnson. Yes, sir. 

The Cuarrman. Where does it all start? It may be called a vicious 
circle, but there must be some starting point. 

Mr. Jonnson. Well, if you start at the beginning, it was in 1948 
when you had VHF stations only. There were no UHF stations and 
no UHF receivers. None had ever been built, and there was a circu- 
lation throughout the country of many millions of sets. The FCC 
came along and put into being a new kind of television called UHF and 
stations sprang up around the country, but there were no receivers 
then in circulation to receive VHF. 

The Cuarrman. Could not at that point the manufacturers supply 
the demand for UHF receivers ? 

Mr. Jounson. Yes, sir; they surely did. 

The CHarrMan. Did they continue to supply that demand ? 

Mr. JoHNSON. Yes, sir. ( 

The Cuarrman. At what point did the falling off start ? 

Mr. Jounson. At what point ina period of time ? 

The Cuarman. Yes, when? When did that all happen? 

Mr. Jounson. Well, the UHF stations began to come on the air 
about the late summer of 1953, and I would say the fall off started by 
late 1953, the late fall of 1953. 

The CHarrman. Is there anything inherently different between 
UHF and VHF as far as receptivity is concerned? We had some 
testimony this morning that VHF probably is better for the viewer 
than UHF. 

Mr. Jonson. It isa very technical matter. 

The CHatrMan. He said UHF was less ghostly. 

Mr. Keatinc. UHF is less ghostly. 

The Cuatrman. Yes; UHF is less ghostly and “crisper,” he said. 
Now is there a scientific reason for that ? 

Mr. Jonson. There isa highly technical difference ; yes, sir. 

The Cuatrman. That is, UHF is better 

Mr. JoHnson. It is better in some ways and not as good in other 
ways. 

Mr. Quie.tey. Mr. Chairman, I believe UHF is better for close 
distances, but it does not have the coverage that VHF has. In other 
words a UHF station can blanket this courtroom with a very clear 
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icture, but if you tried to project is throughout this entire courthouse 
it just would not do it, whereas you could come up with a VHF picture 
which would give you a pretty good picture throughout the entire 
courthouse. 

Mr. Keatine. Also, VHF goes over the mountains and around the 
trees and so on better than UHF;; isn’t that right? 

Mr. Jounson. Yes. 

The CuarrMan. Maybe that is one of the reasons. 

Mr. Jonnson. That is one of the reasons; yes, sir. 

Mr. Quieter. In other words, the higher the frequency the shorter 
the range ? 

Mr. Jonnson. Right, sir. 

Mr. Quierry. And the higher you go into the UHF band, the 
shorter the range, so that a UHF station on the air, say at channel 18, 
would be able to project its picture over a larger geographical area 
than a UHF station at channel 71 ? 

Mr. Jonnson. Right. 

Mr. Quietry. So that in a sense one would have a competitive ad- 
vantage over the other insofar as it would have greater coverage. 

Mr. JouHnson. That is even true in the VHF channels. 

It takes considerable more power. Take channels 2, 3, and 4 on 
VHF. They take less power to cover the same area than 11, 12, and 
13 would require. The FCC has authorized these higher channels in 
the VHF baind, 11, 12, and 13, actually from 6 on up, to go to 316 
kilowatts and the lower channels to 100. In other words, 100 would 
do down there what it takes 316 to do up here, so as Mr. Quigley says, 
the higher you go in the band, all the way up, all the way through radio 
and all the way through lower band television, VHF and then into 
UHF, the higher you go the more power it takes to push that signal 
out the same distance. 

Mr. Keartne. Do you understand that, Mr. Chairman? 

Mr. Jounson. But you see the UHF equipment stems back only 
since 1953, at the most, and the VHF equipment has been on the market 
since 1947, so you have got an almost 10-year life in one in which it 
has been perfected. The UHF, by comparison, is in its infancy, and 
these difficulties are now being corrected, and some people, as you 
suggested, Mr. Chairman, will tell you, many engineers working on 
the problem, will say that the UHF picture is sharper, clearer and 
better, crisper, but it just does not extend quite as far out at this stage 
of the art, and that can be done later by building better receivers, bet- 
ter transmitters. We started off originally, as you may remember, 
with VHF television sets with a 7-inch screen, about this big [indi- 
cating], and now you can get them much bigger and in color. 

The CuarrMan. From what you state now I do not think there can 
be much blame attached to the chains with reference to the falling off 
of the number of UHF stations. 

Mr. Jounson. No, sir. I didn’t mean to attach any blame to the 
chains. 

The Carman. I am just making an observation. 

Mr. Jonnson. Yes, sir. 

Mr. Marerz. Mr. Chairman, to elaborate a point made by Mr. Keat- 
ing, I take it that the basic problem is that, first, many UHF stations 
have a poor circulation potential, since many of the sets in the com- 
munity are VHF sets: is that correct ? 
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Mr. Jounson. Yes, sir. 

Mr. Maerz. Now, I take it further that because of this poor cir- 
culation by the UHF stations, the UHF stations cannot get choice 
network programs; is that right ? 

Mr. Jonnson. Yes, sir, that is generally true. 

Mr. Maerz. And because of their failure to get choice network 
programs the people in the community do not buy all-channel sets or 
adapters; is that right 

Mr. Jounson. Right; because the program fare is not as enticing. 

Mr. Materz. That is, I assume, the vicious circle ? 

Mr. Jounson. That is a part of the vicious circle. 

The CuarrmMan. Go ahead with your statement. 

Mr. Jounson. The sixty-odd bankrupt UHF stations were largely 
in competition with VHF stations, whereas in many areas without 
VHF competition the UHF stations, where there is nothing but UHF 
standing alone, are doing well and bringing a badly needed service 
to their communities. Wilkes-Barre, Pa., is an example. There are 
no VHF stations in that area and the people buy UHF sets and all 
sets are UHF, because without that they can’t see any television. 

Mr. Keattne. They are all losing money, but they are not losing 
as much as the others; is that it? 

Mr. Jounson. I do not know that they are losing money, all of 
them. I think there are three there and I don’t know that all of 
them are. 

Mr. Krattne. That.is not the same as in York? 

Mr. Quie.try. No; in another part of the State 

Mr. Keatrne. Iam mistaken. 

Mr. Quictry. Where there is no VHF competition for the UHF. 

Mr. Jounson. A city like Youngstown, Ohio, is another example 
where they have nothing but UHF. You go into Youngstown and 
everybody that buys a television set buys UHF, because without them 
they see no television. 

The Cuarrman. There is no trouble getting a set? 

Mr. Jonnson. No trouble—a little trouble now getting sets, but 
nothing substantial, I understand. But the picture is fine and the 
service is good and they have all the network programs and everybody 
is happy. 

The Coamman. What is your view as to the cost of the gadget to 
have a VHF set receive a UHF television program? What do they 
cost? We have had different figures. 

Mr. Jonnson. Well, there are varying prices. To do it effectively 
a minimum of $50 to $75 would be an estimate. Now, the gadget 
itself does not cost that much, but the gadget itself is of no value until 
it is hooked up to your television set and to have a serviceman do that 
properly, with the proper antenna and the lines that need to go with 
the antenna, that reach down to your set, and get the gadget into 
your set, that is where it ends up. Seventy-five dollars is not at all 
high. Sometimes it is higher and sometimes it is a little less. 

Mr. Quietey. That is an additional cost which a customer must pay 
if he bought just a VHF set? 

Mr. Jounson. Yes; and that is part of the vicious circle, too. That 
makes it more vicious. 

The CHatrman. Well, if you had any additional stations in New 
York, they would be UHF. This means that it would cost the people 
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of New York a great deal of money to have their television sets ad- 
justed to receive programs from the UHF stations. ‘The cost per set 
would be $75 for the adapter itself, plus the installation charge. 

Mr. Jounson. That is a good round figure. It will run higher and 
lower in different places. 

Mr. Maerz. Mr. Chairman. 

The Cuarmman. Yes. 

Mr. Maerz. Mr. Johnson, I recall several years ago someone testi- 
fied before a Senate committee that he was manufacturing an adapter 
or a converter that would sell at a retail price of something less than $5. 
Are you familiar with that? 

Mr. Jounson. In our area we bought from one such manufacturer. 
We bought 100 on a test basis. I believe they were about $7.50, if my 
recollection is correct, and we put those 100 out to test them, because 
we had considerable doubt about it, and, as I recall, in 30 to 45 days 
we had about 15 percent rejections because of difficulty with those 
that were put out, and in 90 days I would say it had gone to 40 percent. 
We did not buy any more. 

After a delay of several years the Federal Communications Com- 
mission has now taken cognizance of the allocations problem, and on 
June 25, 1956, this year, the FCC issued a report and order in which it 
took a number of actions with respect to the UHF problem. This 
problem has been under investigation, as Mr. Maletz indicated, since 
1954, almost continuously, while Congress has been in session. The 
Commission said in its report and order that it had broken down this 
problem and was looking at it in two aspects, one, the long-range pro- 
gram and the other short-range or interim measures. As part of its 
long-range program the Commission stated that it was going to ana- 
lyze the problems involved, it wanted to look into the Soaetbility of 
moving all or a major portion of the television broadcasting industry 
to the UHF band. 

Mr. Maerz. Excuse me, Mr. Chairman. 

Mr. Johnson, do you think that as a practical matter that transition 
would ever be required by the Federal Communications Commission ? 

Mr. Jounson. Iam not sure I understand you. 

Mr. Maerz. Do you think that the Federal Communications Com- 
mission will at any time require a major transition from VHF to 
UHF? 

Mr. Jounson. Well, I am going to touch on that in a moment. I 
don’t know. I can’t answer that question. They have published this 
order in which they are outlining the objectives, and we are in the first 
half of the first inning, and it is hard to know how this thing will de- 
velop. The chairman has called a meeting tomorrow in Washington 
of various segments of the industry for the purpose of sitting down, 
as I understand it, to discuss this long-range program, not the short- 
range—the long-range program, looking to correcting these technical 
deficiencies, Mr. Chairman, 

Mr. Maerz. My question, Mr. Johnson, was not meant in any way 
to disparage the Commission. 

Mr. Jounson. I understand. 

Mr. Materz. I just do not understand whether in this stage of the 
development of palevinion broadcasting it would be possible to effect a 
transition from VHF to UHF, because of arguments that such a tran- 
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sition would cause the loss of television service to a great number of 
people in rural areas. Do you think those arguments can be answered ? 

Mr. Jounson. I think the transition makes sense. Whether it 
can ever become a reality or not is very difficult question to answer. 
I say it makes sense, and it may not be 100 percent to UHF. It may 
be 75 percent. There may be some areas, as you describe, where 
UHF can never be able to render that kind of service. New York 
City is considered to be one of the critical areas, and in some areas 
of that type maybe perhaps VHF will render that service and UHF 
will fill in the difference. There are problems that I do not think 
there is anyone in the country can fully answer at this point. It is 
largely a matter of opinion and an engineer’s opinion would be far 
superior to mine as a layman. 

The CHatrMan. Go ahead, Mr. Johnson. 

Mr. Jounson. The “interim measures” proposed by the Commis- 
sion consist of proposals to institute rulemaking to disintermix the 
V’s and the U’s and put all type of one or the other in a city, because 
it is only where they are mixed together where the problem arises, as 
indicated in Youngstown and South Bend, Ind. They propose to de- 
intermix 13 specified communities by the elimination of VHF chan- 
nels which are not yet on the air in some markets, or to create im- 
proved opportunities for UHF stations in some markets, and the 
assignment of additional UHF channels in some of these other mar- 
kets, so out of the total picture there are 13 critical areas that the 
Commission proposes to take some corrective action in. 

I think it would be premature at this time to make a final evalua- 
tion of the full import of the recent actions taken by the Commission, 
but certain preliminary judgments can be made at this time. 

Since the problems and difficulties which the Commission is now 
addressing itself to have such a serious and adverse effect on the public 
interest and television broadcasters, and since the situation is rapidly 
worsening—Mr, Quigley pointed out that one station went off in 
Reading last week and one in York will go off maybe next week— 
but since the situation is rapidly worsening, Commission remedial 
action, in order to be effective, must be taken immediately. This is 
the short-range saving or holding action that the Commission pro- 
poses, and then to preserve some of the UHF stations in order that 
you will have a foundation on which to build the long-range pro- 
gram of moving all or a major portion of television to UHF, but 
if the holding or interim or short action is not taken and taken quickly, 
it will do not good to chart a course in 10 years from now with all the 
moves to UHF, and you look around and there is no UHF. 

If it is worth moving to in 10 years, it is worth saving today. It 
does not. appear as the Commission has suggested that final disposi- 
tion of its long-range program should require a long period of years. 
Rather the studies and investigations contemplated by the Com- 
mission should proceed expeditiously in order to make possible a final 
decision as quickly as possible. That will answer Mr. Maletz’ ques- 
tion as to whether this interim process will help, or whether the long 
range makes sense. 

The Cuarrman, Of course, you know that this is quite a task for the 
Commission. It depends upon whose ox is gored. No matter what 
they do, they are going to encounter difficulties in some sections, and 
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they are going to get complaints from Members of Congress when 
television stations of one sort or another are adversely affected. It is 
not an easy task for the Commission to unravel this difficulty. 

Mr. Jounson. That is true. If, however, it is proved through re- 
search, which is what they are proposing to do now, UHF is techni- 
cally able to render effective service, the only complaint a station can 
have is that they are going to be made equal. And we contend that 
that is not too disastrous a situation, to have equality of opportunity. 

The CuatrMan. Well, the Commission should show backbone and 
courage and act, no matter whose toes may or may not be stepped 
upon. 

Mr. Jounson. Yes, sir, there is no question about that. The Com- 
mission, I think, is cognizant of that. 

Because UHF equipment, both transmitters and receiving sets, is 
relatively new, it has by no means reached the state of technical per- 
fection that the VHF has, but from talking with manufacturers I 
have been assured that that problem can and will be cured if there is 
reason to believe that UHF will become and remain an integral part of 
the television system of this country. 

The Cuatrrman. You mean that once the manufacturers get that 
assurance they will go ahead and make these UHF sets? 

Mr. Jounson. That is what they tell me, yes, sir. They say that the 
problems can be cured quickly. They have not bothered to devote a 
lot of research to making a really good UHF television receiver be- 
cause they saw stations going off the air week by week, and they 
thought if they spent a lot of money on this project it might become 
dhaslete. 

We point out here that the effectiveness of the Commission’s interim 


proposal depends on a number of factors. First, they have Romeres 


deintermixture in only 13 communities. This is only a small part of 
the troubled area, the 13. Clearly they must take similar action in 
many other communities if they are to have any nationwide impact. 
Thirteen little islands will not be enough to build a base for a nation- 
wide system. 

Now the Commission, as I read their report, has left the door open 
to this possibility. They have not said, “We are going to deintermix 
or correct only these 13.” As I read it, they propose to correct these 
13, but are open and willing and expect to sit down and look at other 
communities as rapidly as they can. I hope that they will. 

Mr. Materz, Mr. Chairman. 

Mr. Johnson, would the deintermixture proposal presently being 
considered by the Commission, if implemented, affect any existing 
VHF operations? 

Mr. Jonnson. Not substantially. Most of them—and I have to 
qualify this, Mr. Maletz, I am not familiar with each of those 13 par- 
ticular markets—but in most cases the proposal that would affect 
_ VHF channels is where the station is not yet in operation, where it is 
proposed to put a VHF channel in, say, Evansville, Ind., where VHF 
stations are operating. As I understand the Commission proposes to 
take out that VHF channel. But unfortunately in some of those areas 
T understand that they are allowing the VHF station to be constructed. 

Mr. Marerz. Allowing the VHF applicant to construct a station ! 

Mr. Jonnson. Yes. If the station is constructed, then, in my judg- 
ment, it becomes an extremely difficult thing to undo it. 
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We say here, and with great emphasis, that the Commission should 
withhold that kind of a situation until they make a final judgment 
as to what to do in that community. They only propose, in these 13 
communities; no final action has been taken. They ask for com- 
ments in those 13 areas, as I understand it, from the interested parties. 

Mr. Materz. Then, for all practical purposes, would it be correct 
to say that the deintermixture proposals of the Commission contem- 
plate a reallocation which, insofar as VHF is concerned, involves 
stations not yet built? 

Mr. Jounson. That is certainly generally true. There may be 
1 or 2 exceptions, but I am positive they do not propose to take off 
the air an operating VHF station in any of these markets. 

So it is felt that the Commission should suspend any further action 
toward any adjudication in any of these markets until a final judg- 
ment is reached. 

Mr. Materz. To your knowledge is the Commission considering 
proposals which have been advanced for a number of years, to cut 
down the power of VHF stations? 

Mr. Jonnson. I think there are petitions to that effect and filed 
with the Commission. To my knowledge, they have never taken any 
action to cut them down, but they may have it before them in the 
sense that such petitions probably have been filed. 

The CuarrmMan. Any questions? 

Mr. Quietey. No questions. 

Mr. Keratine. No further questions. 

The CuatrMan. Thank you very much, Mr. Johnson. You para- 
phrased your statement. Would you like to have your prepared state- 
ment placed in the record ? 

Mr. JoHnson. Yes, sir. 

The Cuarrman. It will be done. 

(The document referred to is as follows :) 


STATEMENT OF JOHN G. JOHNSON, CHAIRMAN OF THE UHF Inpustry CoorpINATING 
COMMITTEE AND CHAIRMAN OF THE COMMITTEE FOR COMPETITIVE TELEVISION 


Mr. Chairman and members of the committee, I want to thank you for the 
opportunity to appear here in connection with a problem which I believe is of 
vital interest to all of us. 

I am chairman of the UHF Industry Coordinating Committee and also chair- 
man of the Committe for Competitive Television. These are two national or- 
ganizations which together represent a majority of the UHF television stations 
in the Nation. 

I speak specifically for this group of stations and, also, as an individual 
station operator. 

I am general manager and one of the owners of the Winston-Salem Broad- 
casting Co., Inc. Our company operates 3 radio stations, 1 in Birmingham, 
Ala., 1 in Norfolk, Va., and 1 in Winston-Salem, N. C. We also operate television 
station WTOB-TV in Winston-Salem on UHF channel 26. This station has 
been on the air since September 10, 1953. 

The television industry is a rather technical one and I think you can better 
understand our problems if you will allow me to give a brief background of 
this business. 

There are two types of television—UHF and VHF. What is the difference? 
VHF is broadcast on channels 2 through 13 and is the type, for example, you 
would tune to here in New York where no UHF channels are operating. There 
are 391 VHF stations on the air. UHF is broadcast on channels 14 through 83 
o— there are approximately 96 such stations operating in the United States 
oday. 

Prior to 1948 we had only about 108 operating television stations in the 
country. They were all VHF, i. e., using channels 2 through 13. This was the 
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only type television channel being licensed by the FCC at this time. Because 
the television signals did not radiate in actual practice as had been blueprinted 
on paper, it was found that some of the channels were situated geographically 
too close together and were in effect interfering with each other and degrading 
the quality of the reception. In view of this and other considerations the FCC 
put into effect in 1948 the so-called freeze and did not license any additional 
television stations until the freeze was lifted in 1952. While this freeze was 
in effect the Commission studied the interference problem and concluded that 
at the operating power and heights established it would not be possible to keep 
the VHF channels (2 through 13) as originally assigned geographically but 
rather they would have to be spread farther apart and when spread so thinly 
these 12 were not enough to properly serve the Nation. So the FCC looked for 
additional TV channels to fill in the gaps or white areas. They decided to use 
in 1952 the UHF channels, i. e., channels 14 through 838. ‘These are in the upper 
portion of the electromagnetic spectrum or at a higher frequency. 

At this time the FCC published its sixth report and order and summarized 
the objectives as (1) at least 1 service to all areas; (2) at least 1 station in 
largest possible number of communities; and (3) more than 1 service in as 
many communities as possible to provide program choice and facilitate com- 
petition. We will return to these objectives later. 

During the several years prior to 1952, all the television receivers were 
VHF only. None were equipped to receive the newly assigned UHF channels. 
Yet the FCC gave assurances the UHF channels would be technically competi- 
tive to VHF and encouraged broadcasters that television sets would immediately 
be manufactured to receive all channels, both UHF and VHF. Unfortunately, 
it did not work out this way. The UHF stations were slow to build up set 
circulation in competition with the VHF stations which, in most cases, had a 
well-established and rapidly growing set circulation. UHF was never able 
to catch up. Without comparable circulation it became increasingly difficult 
to sell advertising. As the development of UHF as a whole began to sag the 
set manufacturers cut back further and with fewer and fewer UHF-equipped 
sets the gap between UHF and VHF widened. For example, in 1953, 28 per- 
cent of all receivers were UHF-equipped as compared to only about 12 percent 
today. Some manufacturers plan to put only 10 percent UHF tuners in sets 
to be built the remainder of this year. With advertisers insisting on the 
greater circulation of the VHF channels in preference to the UHF, the UHF 
stations began to go off the air. As more and more UHF stations shut down 
the set manufacturers became more and more discouraged and cut back UHF 
production even further. It then began to snowball downhill. Proof of this 
chain reaction is found in the fact about 60 UHF stations have gone off the air, 
leaving only 96 operating. This is about 38 percent of the maximum number of 
UHF stations ever to have gone on the air. When you consider the UHF segment 
of the television industry as small business, the mortality rate is truly astonishing 
and probably without precedent in American business history. Some 110 con- 
struction permits for UHF stations have been turned back to the FCC by would- 
be operators who became discouraged by these dismal statistics. 

As you will recall, I previously stated the objectives of the FCC’s sixth report 
in effect called for one television service to all the people and thereafter local 
outlets in local communities. As the UHF situation deteriorates you can read- 
ily see the objectives of the FCC are rapidly being defeated. The local out- 
lets are disappearing in many areas. 

The problem has been further complicated from the station operator’s view- 
point by the steadfast preference of the networks for the VHF stations. This is 
understandable because in many cases the UHF stations do not offer comparable 
circulation—and basically the networks must have competitive circulation to sell 
advertising. In many areas the networks have affiliated with the UHF stations 
but when the VHF station comes on the air in the same or a neighboring city, 
the network frequently abandons the UHF outlet for the greater circulation 
offered by the VHF operation. This has not always been the case, I am happy 
tosay. Stripped of a network service, the station inevitably will fold up. Almost 
without exception, a television station, either DHF or VHF, cannot survive with- 
out a network service. 

Much has been said about the UHF problem. This is somewhat misleading 
as the real trouble is not the technical ability of UHF to render good service but 
rather the unfortunate manner in which UHF was allocated in competition with 
VHF. Where we have UHF-only areas—not in competition with VHF—it is 
rendering a fine service and the public is pleased with it. So basically it is not 
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so much a UHF as an allocations problem brought about when the FCC mixed V 
and U channels in the same market. 

The sixty-odd bankrupt UHF stations were largely in competition with VHF 
stations whereas in many areas without VHF competition, the UHF stations are 
doing well and bringing a badly needed service to their communities. 

The Federal Communications Commission after considerable delay has taken 
cognizance of the allocations problem and on June 25, 1956, the FCC issued a 
report and order in which it took a number of actions with respect to the UHF 
problem. ‘The Commission stated that it was considering the adoption of a long- 
range program and the adoption of interim measures. As part of its long-range 
program the Commission stated that it would undertake a searching analysis of 
the problems involved in the expansion of the television service by the exclusive 
use of the UHF band throughout or in a major portion of the United States. The 
interim measures proposed by the Commission consist of proposals to institute 
rulemaking to deintermix 13 named communities by the elimination of VHF 
channels in some markets to create improved opportunities for UHF broadcast- 
ing and in other markets the assignment of additional UHF channels. 

It will be premature at this time to make a final evaluation of the full import 
of the recent actions taken by the Commission. -However, certain preliminary 
judgments can be made at this time. Since the problems and difficulties which 
the Commission is now addressing itself to have such a serious and adverse 
effect on the public interest and television broadcasters, and since the situation 
is rapidly worsening, Commission remedial action, in order to be effective, must 
be taken promptly. It does not appear, therefore, as the Commission has suz- 
gested, that final disposition of its long-range program should require a long 
period of years. Rather the studies and investigations contemplated by the 
Commission should proceed expeditiously in order to make possible a final deci- 
sion in the near future. That is a decision which would clarify and definitely 
chart the future course of our Nation’s television system. 

Because UHF equipment—both transmitters and receiving sets—is relatively 
new it has by no means reached the state of technical perfection found in the 
much older VHF equipment. Technical ingenuity will cure this problem in 
rather short order. However, because of this, the FCC has made it clear that 
any substantial move to UHF must await this technical development. It is, 
however, imperative that the FCC move with the greatest possible dispatch be- 
cause many of the UHF stations are suffering severely in the process. To this 
end the chairman of the FCC has called a meeting at Washington tomorrow 
(September 20, 1956) with industry representatives to discuss with the FCC the 
means of assembling facts relating to the feasibility of transferring all or a 
major portion of television broadcasting to the UHF spectrum. It is hoped this 
meeting will launch the move which will bring a solution to the scarcity of 
television channels throughout the country. 

The effectiveness of the Commission’s interim proposals depends on a number 
of factors. First, the Commission has proposed deintermixture in only 13 
communities. Clearly similar action in many other communities must be un- 
dertaken if the interim measures are to have any nationwide impact. Second, 
the Commission must proceed with the greatest possible expedition to take final 
action on these outstanding proposals as are initiated. Third during the pend- 
ency of such interim measures for deintermixing particular communities, the 
Commission should immediately suspend all further adjudicatory proceedings 
looking toward the issuance of authorizations for the operation of VHF channels 
now involved in rulemaking deintermixture proceedings. 


CONCLUSION 


The UHF stations look hopefully to the future fully aware of the many dis- 
appointments of the past. 

There is one inescapable conclusion to be reached. Unless some realistic and 
positive solutions are attained in the near future, we will have a vast and dan- 
gerous monopoly in the television broadcasting industry. Whereas with a suf- 
ficient number of competitive channels there could never be a monopoly in the 
television industry. 


The Cuarrman. Mr. Finkelstein, this is the last time we will call 
you. 
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TESTIMONY OF HERMAN FINKELSTEIN—Resumed 


Mr. Prerce. Mr. Finkelstein, do you consider ASCAP a performing 
rights society ? 

Mr. FInKELsreIn. Yes, sir. 

Mr. Pierce. Do you think BMI tries to influence broadcasters to 
favor the BMI repertory ? 

Mr. Finxetstern. I think, unfortunately, the record shows that 
they have done that. 

Mr. Pierce. How? 

Mr. Finxetstern. By things that appear and have appeared in 
their memos to broadcasters; by having meetings of BMI concur- 
rently with the meetings of the National Laansaienn of Radio & Tele- 
vision Broadcasters; by having those associations adopt resolutions 
from time to time when BMI seems to be lagging, to support and pro- 
mote and project the BMI music. I think all those things are shown 
in that Harbach affidavit, and I have not tried to keep a record of it 
since that affidavit was made, but I did have it at my elbow at that 
time. 

Mr. Prerce. I notice that the Harbach affidavit states that BMI 
formed two State-National broadcasting associations. 

Mr. Finxerstern. That statement was based upon the current re- 
port in the trade papers which I understand Mr. Haverlin denied. 

Mr. Pierce. That is correct. 

Yesterday we took up the subject of “rebates” with BMI, and we 
agreed upon a term that we would use for purpose of addressing wit- 
nesses called lowered license assessment. 

Now, if BMI were a true performing rights society, would such 
lowered license assessments be possible ? 

Mr. Frinxetsrern. It would be inconceivable that any user would 
ever sign a contract that permitted a performing rights society to fix 
its license fee at a rate to be determined by the performing rights 
licensing organization even though with certain maximums. Nobody 
could ever conceive of such a thing happening as between a user and a 
performing rights society. 

Mr. Prerce. So ASCAP certainly could not do that ? 

Mr. Finxexstern. Impossible. 

Mr. Pierce. Would you say that this policy of a lowered license 
assessment that is used by BMI encourages all broadcasters, not 
merely those who own stock in BMI, to concentrate on the promotion 
of BMI music? 

Mr. Finxetstetn. Yes; I think that is the device through which 
support of the entire broadcasting industry is assured, because if only 
700 of them were to receive dividends from profits made possible by 
the activities of all, you could never get the support. of all. On the 
contrary, if you hold out the encouragement that if you make these 
things popular, the lowered license assessment will come into play—is 
that your term? 

Mr. Pierce. Yes. 

Mr. Fryxersrern. And of course there is every inducement not 
merely with the stockholders to do that, which is the objective, but 
for all broadcasters to do it. 

Mr. Pierce. Have you seen the copies of the BMI newsletter which 
encourage stations to outdo each other in performance of BMI music? 

Mr. Frvxetstew. I have, sir. 
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Mr. Pierce. Do you recall an item which appeared on page 2 of the 
BMI newsletter of September 1, 1951, and hia is in the Harbach 
affidavit, which says, and I quote: 

A new high, a medal for station KANO of San Antonio, Tex., whose log showed 
a use of 24 BMI pinup titles for a total of 496 broadcasts in 1 month. That is 
really a record. 

Mr. Fryxerstr1n. I was amazed at their indiscretion in publishing 
that. I did see it. si 

The Cuairman. Mr. Finkelstein, are you familiar with the activities 
of these so-called A and R’s? 

Mr. FINKELSTEIN. Only by hearsay. I have had no transactions 
whatsoever with them. “A and R” stands for artist and repertory 
representatives in the record manufacturers’ association. 

The Cuarrman. How many A and R’s are there? 

Mr. Finxerstern. Well, each record company has its A and R man 
who selects what compositions will be recorded and what artists will 
record them. 

Mr. Keatine. He selects what artist will record. He is a very 
powerful fellow. 

Mr. Finxexsrern. Oh, yes. They say according to the trade papers 
that he is the man that controls; he is the man who must be pleased 
hefore a song can ever get a hearing. 

The CHarrmMan. What is ener tee “pleased” ? 

Mr. Finxexste1n. I would not like to engage in conjecture here. 
If you cannot get by the A and R man, if he does not agree to record 
your composition, you might as well forget the composition, and the 
publishers do, They will not touch a composition that does not have 
a chance; in fact, that has not already been approved by an A and R 
man, 

The CuHarrman. Do not some of the studios operated by the broad- 
casting companies and television companies employ A and R’s? 

Mr. Finxetste1n. BMI may have contacts with some A and R men, 
as publishers, but I doubt whether any broadcasting company has in 
itsemploy an A and R man; I don’t know. I do not think the big com- 
panies do. 

The CuHarrman. Suppose there is a live telecast and a song is needed 
for that telecast, would the networks have somebody to pick out the 
song and arrange for it to be played or sung? Is he similar to an 
A and R man? 

Mr. Finxketste1n. No; I think that is quite different because I don’t 
think that to a great extent songs are made by the initial live perform- 
ance by broadcasters today. There was a time when that was so, but 
the concentration today seems to be on getting a record first. That may 
be largely responsible for the change in the whole thing in how a song 
becomes popular; it may or may not have a relationship to BMI as an 
organization. 

The Cuairman. Now, the A and R man who is connected with a 
recording company that in turn is owned by one of the broadcasting 
chains would have a tremendous power, would he not, because it is 
anticipated that that record would be played to a greater extent than 
otherwise on the broadcasting chains? 

Mr. Finxetste1n. Well, those record companies have the big artists 
under contract, and they can record a song which they themselves have 
selected for the initial recording, or they can record a song that some 
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little record manufacturer has almost. by accident made popular ; under 
the compulsory license provision of the copyright law, what they do— 
and there is a term in the business for this—they “cover” a successful 
record that is made by a smaller manufacturer. 

If a smaller manufacturer has a record that is successful, the big 
record companies can with their outstanding artists record that same 
composition. They may have greater success than the initial record- 
ing company, or sometimes the initial recording is so unique that the 
big artist in the great companies will not put out a better record than 
the initial record. 

Mr. Keartine. Well, when they cover, it means they make a deal 
with the little record company ? 

Mr. Fryxetstern. They do not have to make a deal because the copy- 
right law says—— 

Mr. Keatine. Frank Sinatra is on Capitol Records, is he not? 

Mr. Finxexstern. Yes. 

Mr. Keatrne. Can CBS and Columbia Records or someone else 
cover him? 

Mr. Finxexste1n. They do not cover the artist ; they cover the com- 
position. Let us say that Joe Doakes on a Little label—and these 
companies are called labels—Joe Doakes on a Little label records a new 
song that looks as if it is going to amount to something. Then the 
company that has Sinatra, to use your example, will say, “Now, we will 
have you record that same number, and we may have a better hit than 
the company that made the initial recording.” 

Now, they can take that composition without anybody’s consent, 
because under the copyright law once a composition is recorded any 
other manufacturer of phonograph records may record the same com- 
position without the consent of the writer or publisher of the initial 
work by paying 2 cents for each record they manufacture, whether it 
is a great song or a song of no consequence. This statute puts them 
all on the same basis. 

So the record companies that have these great artists resort to that 
device in covering the record made by the small company. 

Mr. Quie.ry. if it looks as if the composition is going to be a 
successful one. 

Mr. Prerce. Mr. Finkelstein, would you agree that when the con- 
troversy between ASCAP and the radio industry was settled in Octo- 
ber 1941 the broadcasters permitted a relatively free choice in the 
selection of musical compositions ¢ 

Mr. FinxetsterN. Would you mind repeating that question ? 

Mr. Prerce. Would you agree that when the controversy between 
ASCAP and the radio industry was settled in October 1941 broad- 
casters permitted a relatively free choice in the selection of musical 


oe ? 
Mr. Frnxetstern. I think that was true for the first couple of years, 
in 1941 and 1942. 

Mr. Pierce. Now, the situation evidently changed according to you? 

Mr. Frnxetstern. Drastically over the years, yes. 

Mr. Prerce. What hap ned? 

Mr. Frnxetstern. Well, I think the figures that have already been 
put into this record really show what ‘happened and the Harbach 
affidavit details how it did happen. That is, there are times when—I 
think it was around 1943 when BMI noticed a provision in our consent 
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decree that said that our members could issue licenses directly to 
users, and they would have them come into the BMI office and sign 
1 mimeographed set of licenses for all stations in the United States, 
viving a free license to all these broadcasting stations, and so BMI 
would act for all these stations and get these works for nothing. 

A work is considered by BMI as in their repertory for all practical 
purposes if no license fee has to be paid to ASCAP for that. work, so 
that if a thing is in the public domain, or if a free license is given by 
an ASCAP member, that is just as good as having it in the BMI 
repertory. 

Then they have got other devices from time to time. Then they, ot 

the device of having an ASCAP member collaborate with a MI 
writer, and under the law where two writers collaborate each of them 
may give a nonexclusive license to a third party, so they would have 
the nonmember of ASCAP give the license to BMI, which BMI in 
turn would pass on to the broadcasters and their other licensees, but 
srimarily to broadcasters, and then that developed into practices of 
\aving fictitious collaborators who gave the rightsto BMI. And then 
you had to find out who these fictitious people were, like somebody 
named Leslie Sanders, in one case, I think on the song Hair of Gold. 
I mentioned another case of a 3-month-old child. 

Mr. Przrce. You mentioned the case of Merrill Lynn, and yesterday 
BMI said that what was stated in the Harbach affidavit was incor- 
rect. 

Mr. Finxetsrion. Well, I would not like to disclose the name of the 
member of ASCAP whose daughter that was, but I think that I know 
who it is. 

Mr. Pierce. Well, I think it was disclosed by BMI yesterday. 

Mr. Firnxestern. Oh, was it? 

Mr. Pierce. Yes. 

Mr, Finxexste1n. Did they disclose it? I thought they said that it 
was me an ASCAP writer who had anything to do with that composi- 
tion ¢ 

Mr. Prerce. Perhaps I am wrong. I have not read back over the 
record, but I thought they had named the person involved, and had 
said that there was no ASCAP writer in any way affiliated with this 
song. 

Man Es Well, the father of that child was an ASCAP 
member, 

Mr. Prerce. And you are positive of that? 

Mr. FINKELSTEIN. Quite positive. Yes. I got the information in 
conte I have never disclosed it to anybody and I do not like to do 
it publicly. 

Mr. et Allright. Now, you have heard of the so-called rhythm 
and blues, folk, ne western, songs that BMI have advertised at 
various times in various trade journals, Would you agree that BMI 
has had 80 percent or better of the most popular and financially suc- 
cessful rhythm and blues, folk, and western, songs since 1952? 

Mr. Finxetste1n. There is no question about that. 

Mr. Keatinc. How many members has ASCAP lost as a result of 
bMI’s organization ? 

Mr. Finxetste1n. Not many members. The professional writer is 
not enticed very much by the money that BMI holds out, because they 
have to give up their professional dignity to join BMI. 





4574 | MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Mr. Keattne. I am just curious. Would BMI accept that state- 
ment of yours, that they have to give up their dignity ? 

Mr. Finxetste1n. Let us look at the facts. BMI is owned by the 
users, 

The CHarrman. Owned by whom? 

Mr. Frnxetstern. By the users, the broadcasters. Now, for cen- 
turies the authors have struggled to pet their independence, first from 
the eooee In the old days an author had to have a Maecenas or he 
would never amount to anything, or he had to have the king or the 
church back him. 

Then gradually he got copyright laws that gave the author some 
measure of independence, but he used to sell out to his publisher lock, 
stock, and derek” 

Then over the years he developed the royalty system so that he would 
have a continuing interest in his work. And in ASCAP the great ar- 
gument between writers and publishers is not whether the writer and 
publisher are coowners of these works, but do the writers have the 
right to administer those works equally with the publisher. 

Now, to a writer anywhere in the world, that is something sacred to 
him. For these works they almost have the same affection, and in 
some cases more so, that a parent has fora child. They have sweated 
over them, and the greatest of them don’t produce many of them. 
For an author to give up the right to control the destiny of that work, 
which the writer must do if he sells out to this user organization, 
would be to go back to the old days. He would not control his work 
any more. He has no say in how BMI shall be administered ; he has 
no say in what the policy shall be with respect to users. They can 
do anything they want with his work, and he doesn’t sit in their coun- 
cils; he can’t complain about what they do; he has no voice in it. 

Now there are only a few members of ASCAP who have yielded to 
the money held out by the broadcasters through BMI, and it is just 
money, pure and simple. Some of them have gone over lock, stock, 
and barrel. They have resigned from ASCAP and joined BMI, 
numerically not many, and some have engaged in these underhanded 
practices of having their children or their wives or a ghost write some- 
thing, or purport to have written something which they themselves 
have written and for which they get money under the table. But the 
number is very, very few. You would be amazed at the loyalty of 
these writers against the inducements that have been held out to them. 

Mr. Keatinc. How many writer members does ASCAP have? 

Mr. FrnxetsTEINn. I believe about 4,000. 

Mr. Keattne. Four thousand writers? 

Mr. Finxetstern. I believe so. 

Mr. Keatine. Are they all songwriters? 

Mr. Frnxetstetn. Yes. That includes successors of deceased com- 
posers, of whom there are now a great many widows and children. 
But between the living composers and the successors of deceased com- 
posers there are 4,000. 

Mr. Kratrna. Would there be less than 100 that went over lock, 
stock, and barrel to BMT? 

Mr. Frnxetstretn. Much less than 100. I would say offhand not 
more than 30. On the other hand, the movement has been in the other 
direction. There have been a lot of writers who started with BMI who, 
after having gotten enough money to make them feel that they should 
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join the ranks of the professionals, have come over to ASCAP, and I 
must say some of them seem to have lost their genius when they came 
over. 

In other words, take some hillbilly writers who were very successful 
under the BMI banner. Once they joined ASCAP somehow or other 
they seem to have lost their magic touch. Now what conclusions you 
draw from that I am not prepared to say, but that is what has hap- 
pened. ; ap 3h 8 

Mr. Keatine. Do you mean as evidenced by their undesirability 
for use on broadcasts ¢ 

Mr. FinxesTe1n. Well, they write the same kind of things, but 
they no longer get the stations to perform them in these hillbilly 
areas, 

Mr. Keatine. Are there many of these BMI writers who have come 
over to ASCAP? 

Mr. Finkewstern. Oh, many; I would say over 100. That is a 
guess, but I am sure that it is over 100. 

Mr. Keating. Do vou accept hillbilly and bebop writers in 
ASCAP ? 

Mr. FinKetstrern. We take everybody whose work has been ac- 
cepted by the public, the public is the judge; and if their works have 
been accepted, those works are acceptable to ASCAP. 

There are exceptions as to writers and publishers. We do not like 
to take song sharks. 

Mr. Keating. What is a “song shark”? 

Mr. Finxetstern. A song shark is a publisher who holds out to 
an amateur writer an inducement of gold in them thar hills if the 
writer will only invest some $50 to $250 or $500 in letting this genius 
of a publisher make that song the greatest hit that ever was. That 
is asong shark. And you would be surprised at the number of victims 
they have. 

Now, a song shark cannot become a member of ASCAP. 

We also have the problem of some people who purport to be writers, 
whose names appear on things and who engage in practices which we 
do not think square with the practices of the professional writing 
fraternity, and we have some problems on that. 

Mr. Kratrne. Do you have a code of ethics, or something like that ? 

Mr. Finxerstern. There isn’t a printed code of ethics. We have 
a complaint committee. We are very reluctant to refer things to the 
complaint committee, because to throw somebody out of ASCAP is to 
inake him feel that he has lost his opportunity to earn a living. That 
is the way it looks to that person. So we try very hard to get these 
members, once they become members, to give up these practices about 
which we get complaints. 

The CuAatrman. Do these songwriters pay dues? 

Mr. Finxexstrern. They pay $10 a year dues; it isa nominal amount. 

Mr. Keating. That is all they pay’ 

Mr. Finxetstetn. Yes. The correspondence that goes out to them 
and the annual dinner costs much more than $10, and the dues go 
into a relief fund to take care of indigent writers, so that these other 
expenses come out of the general fund. All dues of both writers and 
publishers—the writers’ dues are $10 a year and the publishers’ dues 
are $50 a year—go into a fund for the relief of indigent writers, both 
members of ASCAP and nonmembers. 
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We find that those dues are not sufficient to take care of all the re- 
lief cases, and so a part of the royalties that are collected also goes 
for that purpose. The matter is not publicized, but it has kept one 
of the great composers of modern times alive and enabled him to 
write some of his most successful works, a composer who was not a 
member of ASCAP but was a member of one of our sister societies. 
They did not take care of him; his publisher in that case did not take 
care of him, and ASCAP just happened to do it, and it just happened 
that in that period he wrote some of his best works. ‘This is some- 
thing that is not merely relief; it is giving a man a chance to get back 
into being able to write again, and many of them, when they get back, 
pay back whatever the relief was that had been expended. 

Mr. Prerce. Mr. Finkelstein, I would like to quote to you from 
page 1192 of the September 18, 1956, verbatim transcript of our hear- 
ing. Mr. Haverlin, in answering one of my questions about Merrill 
Lynn, stated on that page: 

As I remember, sir, our rebuttal pointed out that Merrill Lynn was a 1-year 
old baby, and that Merrill Lynn was the daughter of a man named Cavelin, an 
orchestra leader, and that BMI was not in any way connected with this subter- 
fuge. We did not know Miss Lynn. 

Was Mr. Haverlin’s statement erroneous? 

Mr. Finxerstern. Mr. Haverlin’s statement is incorrect, because 
Merrill Lynn is not the daughter of Cavelin. 

Mr. Prerce. Whose daughter is she? 

Mr. Frnxetstein. I received this information in confidence, and I 
should prefer not to divulge it at a public hearing. I would be glad to 
give the information to the committee in private, however. 

Mr. Prercr. I believe Mr. Kaye is in the courtroom. Do you want 
to ask Mr. Kaye to step forward ? 

Mr. Quieter. Is Mr. Kaye present? 

Mr. Kaye. I am present. 

Mr. Quietey. Would you step forward? 

Mr. Prerce. Would you identify yourself for the record, sir? 

Mr. Karr. My name is Sydney M. Kaye. I am chairman of the 
board, vice president, and general counsel of Broadcast Music, Inc. 

Mr. Prerce. Mr. Kaye, you have heard the discussion that we have 
been having about one Miss Merrill Lynn. I wonder if you could shed 
any light on this controversy for the committee? 

Mr. Kaye. Only by hearsay. I know that an affidavit was prepared 
in answer to the affidavit of Mr. Harbach, and as I recollect it, that 
rebuttal affidavit stated that investigation disclosed that a contract 
had been sent out for signature, and that investigation disclosed that 
Merrill Lynn was the daughter of a Mr. Al Cavelin. He is not a mem- 
ber of ASCAP, and ASCAP was not in any manner involved. I have 
no direct knowledge of the circumstances and had no contact with the 
making of that contract or with the people involved in it. I recollect 
that as part of the affidavit. 

Mr. Prerce. Do you know Mr. Al Cavelin, Mr. Finkelstein ? 

Mr. FINKELSTEIN. No, sir. 

Mr. Prerce. You do know Miss Merrill Lynn or her father, do you 
not? 

Mr. FInKELstTeINn. I am quite sure that I know her father. 

Mr. Pierce. Who is her father? 
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Mr. Fryxetstern. Well, I don’t like to state it publicly. I will tell 
the committee privately and the committee can make its investigation. 

Mr. Prerce. All right. 

Mr. Kaye. May I point out something, Mr. Pierce, that if a work is 
written by an ASCAP author, then ASCAP has the performing 
rights. If ASCAP comes into the knowledge that a hit claimed to be 
in the BMI repertory was in fact written under a pseudonym by a 
member of ASCAP, they need no special legal remedy. All that they 
have to do is to state, “This work was written by our member, and 
we assure our licensees that they have the rights to it.” 

I invited Mr. Finkelstein on occasions he will confirm that if he 
ever heard of an instance of that happening, without our knowledge, 
of someone signing a wrong name or our sending a contract to Jones- 
boro to have somebody sign the papers, that he merely had to tell me 
about it and we would ih 9 an investigation of it-and correct it. 

Quite apart from that, I simply want to point out to you gentlemen 
that if the situation that Mr. Finkelstein describes ever arises, it simply 
means that BMI does not have the rights but ASCAP does, and all 
he has to do is say so. 

Mr. Pierce. Allright. You would say then,-Mr. Finkelstein, would 
you not, that evidently that was a false statement made by Mr. 
Haverlin yesterday ? 

Mr. Finxexstern. I believe that that statement was incorrect. 
Might I ask Mr. Kaye whether he has made an investigation himself 
to find out whether that was the daughter of Mr. Cavelin? 

Mr. Kaye. I do not go around making paternity searches; no. That 
seems to me perfectly obvious. I want to point out that this thing was 
answered in an affidavit, and investigated with the greatest care by the 
Department of Justice. BMI has been investigated by successive ad- 
ministrations of the Department of Justice on the basis of these gen- 
eralities, on the basis of these trying to pick tiny episodes out of 15 
years of operation, and after careful scrutiny on examination, after 
testimony, sworn testimony, we have been cleared. 

At least we have had no action taken against us, and this has not 
been just one administration of the Department of Justice. We fur- 
nished information on innumerable occasions. 

I want to get before you here our dissatisfied songwriters. There 
are no satisfied songwriters. If Mr. Hammerstein, after his successes, 
is not satisfied, and if the author of My Fair Lady is not satisfied, it 
simply means that songwriters always think that they should have 
more opportunity than they really have. 

There are a limited number of outlets here. I submit that incidents 
like these, and innuendoes, should have no influence on you. There has 
been no one who testified about evidence of discrimination. 

If the stations—— 

Mr. Pierce. Mr. Kaye, the hour is drawing nigh, and I would just 
like to ask one question and then we will go along with Mr. Finkel- 
stein’s examination. 

I would like to read this statement of Mr. Haverlin’s just once again. 

Mr. Kaye. May I finish the one sentence I started, sir? 

Mr. Prerce. Yes. 

Mr. Kaye. If the stations of this country were in a conspiracy to 
discriminate, that conspiracy would have to be carried on by thou- 
sands and thousands of people, 10,000 disk jockeys, some of whom have 
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been fired every day. Those people have not stated that they have been 
under pressure to discriminate. There is nothing here but innuendo 
and supposition. 

Mr. eshisneitnen I do not like to have a debate with Mr. Kaye, 
but after that statement I would like to just mention only one fact, 
and that is that in 1950 BMI went all over the country getting the 
district. meetings of the National Association of Broadcasters to adopt 
resolutions to support and favor the BMI repertory. Now, how much 
more do you have to have to prove a conspiracy ? 

Mr. Prerce. All right. 

Mr. Quie.ry. That is not for this committee to decide. 

Mr. Pierce. Just one question and I think we can finish with this 
phase of the examination. I would like to read Mr. Haverlin’s state- 
ment again: 

As I remember, sir, our rebuttal pointed out that Merrill Lynn was a 1-year-old 
baby, and that Merrill Lynn was the daughter of a man named Cavelin, an 
orchestra leader and that BMI was not in any way connected with this subterfuge. 
We did not know Miss Lynn. 

Would you say, Mr. Kaye, that that statement is true or false? 

Mr. Kaye. In the first place, I have stated that I am testifying on 
the basis of what I read in an affidavit. I have stated I have no per- 
sonal acquaintance with this, so I could not say that it was true or 
false in fact. 

I can merely say that I read the affidavit and that as I read the 
affidavit it stated that Mr. Cavelin was not a member of ASCAP, 
and that Miss Merrill Lynn was his daughter, and that while it may 
have been deceit for him to take the contract home and sign it in 
the name of a child, it did not affect the rights of ASCAP in it. 

That is the material that I saw in an affidavit. I have no personal 
contact with the situation whatever. 

Mr. Prerce. Thank you very kindly. 

And what would you say to that, Mr. Finkelstein ? 

Mr. FinKerstern. Let me say the reason why that statement was 
put in the Harbach affidavit, based upon information that I am sure 
was very reliable—and as I say, I will state the name of the writer 
to this committee privately—the reason for putting that episode in 
the affidavit was to show that BMI itself, which always says that 
these things are not done by them, that they are done by their affili- 
ates and they have no control over the situation, they (BMI) start 
all these things going. This was BMI that did it. 

The most charitable interpretation that you can place upon this 
episode, using their own statement, is that hee were wholly reckless 
in the method through which they acquired rights and in the repre- 
sentations they made to the United States Copyright Office, that 
they, BMI, the copyright owner, were filing an application for a 
copyright by a citizen of the United States whom they did not even 
know and had not met, and apparently had a contract with, when it 
happened to be, let us say, on their interpretation, a 1-year-old child. 

Mr. Keatine. Mr. Finkelstein, the chairman was called out; he is 
back here and he is greatly confused, so I think in all fairness that 
we should make it clear to him that there is not the slightest allega- 
tion that either Mr. Kaye or you are the father of this 1-year-old 


child. [Laughter.] 
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Mr. Frvxevsrern. I am sure I can speak for Mr. Kaye when I 
say thank you for being so kind to both of us. 

The CHarrman. Who is the father? 

Mr. Fryxexsrern. I said I would tell the committee privately. I 
do not: want to get that name into the record—this is a writer who has 
gone places today. 

The CHarrmMan. You say you will tell the staff or the committee 
privately. We would like to know who the father is. 

Mr. Frvxetstern. The thing that we are complaining about is the 
method of dealing with that child and the conditions under which 
authorship is claimed for a little baby of 3 months old, and a contract 
being entered into with it. 

Mr. Pierce. Mr. Finkelstein, would you say that BMI has had 
50 Peers or better of the most popular hits over the past several 

ears 
. Mr. Finxetstern. I think the statistics bear that out; some years 
it will be greater and some years less. 

Mr. Prerce. How do you explain the fact that in 1947 BMT had 
about 1214 percent of the hits on the honor roll of hits, but by 1952 
they had about 55 percent? 

Mr. FINKELsTEIN. You know I cannot possibly explain it, consider- 
ing the fact that ASCAP has practically all the professional writers of 
America in its fold. I cannot understand how the nonprofessionals 
could be responsible for more than 50 percent of the hits without 
something happening that is worth examining into. 

Mr. Pierce. Would you say that the ASCAP writers may have 
suddenly lost their touch to write popular song hits? 

Mr. Finxetsre1n. That is what it would look like if a man from 
Mars came down here and saw those statistics. He would say, “What 
happened that these people suddenly lost their touch and suddenly 
became unable to write hits ?”—the same people plus a larger number 
represented by the increased membership. 

Mr. Pierce. Do you think that the power of the broadcasters to 
exclude songs from their markets, coupled with the exercise of that 
power, accounts for the rise in popularity of BMI compositions and 
the decline in popularity of ASCAP compositions over the years? 

Mr. FINKEtsteIN. From the investigation I made at that time I 
reached that conclusion. 

Mr. Pierce. Now, is it true that BMI has induced ASCAP pub- 
lisher members to effect the transfer of compositions out of ASCAP 
publishing firms into BMI publishing firms, with the result that the 
compositions are denied to ASCAP? 

Mr. FInKELsTEIN. Yes, sir, and I gave instances. I cited the com- 
position Cry, which was placed with an ASCAP publisher, written 
by a nonmember, somebody not affiliated with either ASCAP or BMI; 
and recorded with an ASCAP label on the record. I think that was a 
Cadillac record, when it was originally recorded, but somehow it found 
its way into BMI and recorded by that great star, Johnny Ray, and 
became a great song in the BMI repertory. Mr. Alexander, I think 
it was Perry Alexander, conveniently had a BMI company that they 
got it into. Churchill Coleman, the writer of the song, was told to 
sign an agreement transferring it from one company to the other, 
because of a letter that he got from Alexander indicating that some- 





4580 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


thing in that transfer would make that song, which only had one little 
record, a really popular number, and it worked out that way. That 
was one instance. 

The Cuatrman. Who is Alexander? 

Mr. Fivxetsrern. Perry Alexander is the owner of a publishing 
house. Iam pretty sure that is the name. 

Mr. Prerce. What reason would you give for the transfer of these 
songs from ASCAP publishing houses over to BMI publishing houses ? 

Mr. Frnxetstern. I guess they know for one reason or another 
that they are going to have a record that will have a chance of being 
successful, and they want to have it a successful BMI number rather 
than an ASCAP number. 

Mr. Prerce. Do you think that BMI can guarantee the success of 
a song? 

Mr. Finxetstern. I don’t think anybody can guarantee the success 
of a song. I think it is a gamble with anybody, but if you do not 
have certain factors in your favor, there isn’t a chance of anything 
being a success. 

Mr. Prerce. What do you mean by “certain factors”? 

Mr. Finxetste1n. Well, if you wrote the greatest song in the world 
but could not get it recorded today, that could never ache a hit. 
On the other hand, if you wrote a mediocre song—Irving Berlin writes 
all kinds of songs; some of them are great hits and some of them die 
almost a-borning. He has the same problems that everybody else 
has. Not every time that he touches his pen to paper does he produce 


a hit. In fact, I think if he has an average of 1 out of every 30 he 
is doing pretty well, himself 
The Cuarrman. To get back on the track of these favorable con- 


ditions. 

Mr. Finxerstern. Yes. Unless you can get a record you cannot 
get a hit. Now, if you can have an assurance of a record, and if you 
can have an assurance of plugging—and we think that in the hill- 
billy field or in this rock-and-roll field that if a composition bears a 
BMT label, the disk jockeys will perform it, and if it does not bear a 
BMI label, they will not perform it, by and large; you then have 
the cards stacked in your favor if you are on the positive side of 
some of those factors. 

The CHatrman. Are BMI songs which have been recorded more 
likely to be played over the networks? 

Mr. Frnxetstetn. You know, Mr. Chairman, I am not sure that 
the networks themselves practice generally a great deal of discrimi- 
nation in favor of BMI on their own networks. 

The CHatrMan. Well, Mr. Rose spoke of an electronic curtain and 
coupled that with General Sarnoff, and stated that if General Sar- 
noff knew about it he would lift the curtain. Does that only refer 
to the records, or does it refer to the records and the playing of the 
records over the network? 

Mr. Finxexstern. I think it works this way: There was a time 
when the great hits of the Nation were made by the great artists 
singing them in the theaters, in the early days, and more recently 
live on radio. Now today the hits are made by recordings and by 
the disk jockeys all over the country playing those numbers, and the 
demand then comes from around the country and then they get into 
the net works after that. 
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The Cuaimman. Yes; but the country will not know the records un- 
less they have been, in the main, played over the networks; will they? 

i INKELSTEIN. That is not the way it works today, Congressman 
Celler. 

The Cmamman. What is the situation? 

Mr. FINKELSTEIN. Songs are made today very largely by the disk 
jockeys who spin those records all over the United States at the indi- 
vidual radio statitons rather than on the networks, you see, and the 
networks today have not vanished, but it is not the great showpiece that 
it used to be at all. The impetus has gone away from the networks 
today and has gone over to the local station, and I think personally that 
that is due very largely to the fact that BMI became the program- 
building department for all these small stations of the Nation. They 
did not 1 IN their own program departments and they took what BMI 
sent them. So you have uniformity throughout the Nation of all the 
little fellows, all the little stations doing substantially the same thing, 
and then you get the demand built up that way. 

The CuHamman, So that the aegis would be individual radio sta- 
tions, individual television stations, plus the chains, but maybe not the 
latter to such a great extent. 

Mr. Finxetstern. Yes; you must put it all together. I don’t think 
that you can put your finger on one hae That is why I say that but 
for the combination, but for the whole broadcasting industry working 
in unison I do not think this BMI thing could have gotten where it is. 

I had that illustrated in an argument with the Department of Jus- 
tice. I said, “Well, now, if the broadcasters really want competition 
with ASCAP, why don’t they set up a rival organization of writers 
and publishers and give it the same kind of contracts that they now 
have with BMI, make them long term so that they cannot go out of 
business or sell out to ASCAP, or make it a part of the deal that they 
cannot sell to ASCAP, and if you want competition, then you will have 
competition. The writers and the publishers can decide which one 
they want to gointo.” The lawyer representing the broadcasters said, 
“What do you want us to do, build up another ASCAP?” 

You see, they do not want competition, they want control. They 
want to control enough of the music to determine what price they are 
going to pay for the music they do not control directly—that is, the 
music written by the people whose profession it is to write music and 
to publish music. 

The CHatrman. Would you object if there were divestiture of BMI 
from the radio broadcasting and television industry ? 

Mr. Frnxexstern. I see no justification for any situation that per- 
mits the broadcasting industry to own a part of the music business. 

The CuarmmaNn. You would want divestiture? 

Mr. Finxketstern. I certainly would. 

The CHamman. Then you would have what? You would have 
BMI in midair without connection with these broadcasting chains. 

Mr. Fryxetstern. They have some great, profitable contracts. I 
presume they would not cut out their contracts if there was divorce- 
ment. 

Mr. Keratina. They would be owned by individual stations. When 
you say “divestiture” you mean specifically to require the chains to 
divest their interest. 

Mr. Finxexstetn. Oh; not only the chains. 
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Mr. Keratine. They have 20-percent ownership by the chains. 

Mr. Finxerste1n. I don’t think that would do a bit of good. I 
think if you have divestiture you would have to say that this in- 
dustr 

The CuarrMAN. Would you say you must keep BMI separate and 
distinct from the broadcasting industry ? 

Mr. Finxetstern. From the broadcast industry. Nowhere else 
does any industry collectively, as does that industry, own a part of 
the raw material that they use in running their industry; nowhere in 
America can you find any industrywide organization that controls 
part of the raw material that the individual people in that industry 
use, 

The Cuamman. Now, if you cut the umbilical cord, if I may put it 
that way, between BMI and the broadcasting industry, there would 
not be much left for BMI; would there? 

Mr. Frnxexsrern. Oh, yes; there would be some very profitable con- 
tracts. BMI has a contract with each broadcasting station licensing 
the use of its repertory at X percent of the income of the broadcasters. 
They have these contracts with other users, hotel, restaurants, night 
clubs. 

The CuHamman. In other words, you would not object to those con- 
tracts remaining in force? 

Mr. Finxexstern. Certainly not. 

The Cuarrman. So that if there were that divestiture that we spoke 
of, despite those contracts outstanding you would not object? 

Mr. Fryxexstrrn. Not at all. Then BMI would operate—— 

The Cuarmman. But if there were that divestiture, there would be 
outstanding that $150 million lawsuit. What would happen there? 

Mr. Finxexstern. I am sorry, Congressman Celler, I have nothing 
to do with that. 

The CuarrmMan. Would not that case be discontinued ? 

Mr. Frnxerstern. ASCAP has nothing in the wide world 

The CHarrman. You did not hear my question. Would not that 
case be discontinued ? 

Mr. Keattnc. He doesn’t know. 

Mr. Frnxetstern. I could not answer that question because I haven’t 
a thing to do with it. 

The Cuatrman. I am asking it as an opinion. 

Mr. Finxe stern. I do not think that you could get an opinion from 
anybody except John Schulman, representing the writers, and the 
lawyers, about 50 of them, representing the defendants. 

Mr. Keatine. We cannot settle that lawsuit here. 

The Cuarrman. I am not trying to settle it; I am just projecting 
myself into the future to see what this committee might me able to 
recommend. 

Mr. Fryxerstein. Apart from that lawsuit, if 1 may just say to try 
to round out the answer to your question about divestiture, you see, if 
BMI were operating for profit, if BMI were operated as a means of 
earning for these works as much as those works are entitled to earn, 
with that being the only thing in mind, as businessmen—vwriters and 
publishers writing and publishing works—want to get as much as they 
reasonably ought to get for those works, and that should be their 
objective, and their customers should try to pay them as little as 
possible. 
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Now, if BMI were operated on the basis of trying to get for the crea- 
tors of these works as much as possible, and dealing at arm’s-length 
with the broadcasters who try to pay as little as possible, you would 
arrive at a fair licensing arrangement, as I hope sometime to arrive 
at a fair licensing arrangement between ASCAP and the broadcasting 
industry, but under the existing situation with the broadcasters, the 
users, owning this large repertory, they dictate what they are going 
to pay for it, , they dictate to the people who will produce it, they con- 
trol the means of disseminating music, because when you control the 
air waves you control the means through which the public today can 
have an opportunity to listen and see, whether it is thought or whether 
it is music. You control the means of a composition being born, and 
that is a pretty tough thing to compete with. 

Mr. Keatine. Why should an independent TV station, which is 
unaffiliated with any network, be required to give up its interest in 
BMI? 

Mr. Finxexstern. Well, I would see nothing wrong in any broad- 
caster owning BMI; I would see nothing wrong with even the Na- 
tional Broadcasting Co. or Columbia Broadcasting System owning 
BMI as one company, but when you have this horizontal integration— 
and, of course, the integration is necessarily vertical because you have 
a buyer and seller in the picture; you have both horizontal and verti- 

‘al integration—I cannot possibly see how the Department of Justice 
can let that thing go by. I just cannot see it. 

Now, when you ‘ask about the individual television stations, if they 
individually owned BMI, I think it would be all right, but if they 
act in concert with all the other television stations, or 700 other tele- 
vision stations 

The Cuarrman. You mean if they are affiliated in the chain ? 

Mr. Finxerstern. No, no: I mean there are 700 stockholders of 
BMI. The only way you can become a stockholder of BML is by being 
a radio broadcaster. If you go out of business you cannot sell your 
stock in BMI to somebody who has the money that that stock is worth: 
you must offer it back to BMI so that they can be sure that this thing 
is kept in the broadcasting family. 

Mr. Keatrne. But they cannot sell it anywhere else because they 
pay no dividends; isn’t that right ? 

Mr. Frxxetsrern. Well, there may be some people that would be 
willing to buy some stock in spite of the fact that it pays no dividends, 
in the hope that some day they may participate in the distribution of 
this valuable asset. 

Mr. Keatine. If they were forced to divest with the requirement 
that no broadcaster would be allowed to hold stock in BMI, how could 
they dispose of the stock? 

Mr. Finxetsrern. I don’t think there would be any problem at all 
in putting BMI on the auction block and getting a very substantial 
amount of money if they would not cancel their contracts. If the 
amount of money they are getting for the BMI music today is a fair 
amount, if that is fair pay for that music, then they ought to be willing 
to pay that amount in the future, and these are long-term contracts. 
they do not expire. You know, they are for 5 years at a time. 

Well, let the broadcasters, as users, make a new 5-year contract with 
BMI under which BMI is assured $7 million a year for 5 years, $35 
million for its repertory, and they are paying over $7 million a year 
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now for it. If it is worth over $7 million now it ought to be worth $7 
million for each of the next 5 years, and more, if they add to the cata- 
log. 
Well, if you have that $35 million of income assured you can find a 
lot of ready purchasers for that kind of a catalog with contracts of 
that kind. 

Have I made that clear? 

Mr. Keatrna. Yes, I understand your point. I was trying to think 
through some of the problems which might arise from divestiture. 

Mr. Pierce. Mr. Finkelstein, can ASCAP give advance guaranties 
to publishers against future performances? 

{r. Finxeistern. They cannot. 

Mr. Pierce. Why? 

Mr. Finxetstern. Because to do so would be to discriminate in 
favor of those publishers who received the guaranties. 

Mr. Prerce. Would that be in violation of your antitrust decree? 

Mr. Finxetstern. It would, in my opinion. 

Mr. Prerce. Yesterday Mr. Haverlin read off a long list of per- 
formers who had affiliations with ASCAP publishing firms. Does 
ASCAP go around trying to get outstanding performers to become 
affiliated with its publishing firms? 

Mr. Frvxexstern. I have not known of ASCAP ever asking any- 
body to join it. It isa privilege to become a member of ASCAP and 
the application must be made by the writer or publisher, the music 
company. 

a, Prerce. Have you ever heard or read of BMI making deals with 
qulptening performers to become affiliated with BMI publishing 

rms 

Mr. Finxetstern. I have and some have come to my attention. 

Mr. Pierce. Will you give us an example? 

Mr. FinKeE.stein. Cugat was one, where they joined with Marks in 
paying half of a $75,000 guaranty over a 5-year period. I think that 
1as been touched on here. 

They have also subsidized writers. They subsidized a couple of 
ASCAP writers in a publishing house once. They do this to needle 
the society, then they say to other members, “Well, so-and-so has done 
it and you should come along and do the same thing.” They want to 
needle the society to the point where there will be enough dissatisfac- 
tion to make it impossible for ASCAP to stand up against them, but 
not needle it too much to the point where ASCAP may dissolve. The 
want ASCAP as a convenience, but they want it to exist weak enoug 
so that the price that it gets will not be greater than the price the 
broadcasters are willing to pay. 

Now, they did that with a couple of writers—Green and Ravel. 
They put them in the publishing business. They do these things and 
then they staff the CORON, They tell the person they pick out as the 
recipient of this money, whom he shall employ. They set his office up 
for him, dictate his personnel, and all that. 

Mr. Prerce. Do you recall reading an article in Variety published 
September 27, 1944, which stated in part that disk jockeys could col- 
lect from $25 to $400 a month from BMI for giving preference to BMI 
songs on their broadcasts? 

Mr. Frvxerstern. I do not recall that offhand. Was that referred 
to in the affidavit ? 
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Mr. Pierce. That was referred to on page 60 of the Harbach affi- 
davit. 

Mr. Frnxetstern. I must have had that before me at the time, yes. 

Mr. Pierce. Do you recall an article in Variety dated January 30, 
1952, which suggested that BMI’s policy of establishing disk jockeys 
as music publishers has led to a problem which is in the eyes of some 
in the industry its No. 1 evil? 

Mr. Frinxetstern. I think there was a general feeling that that was 
so at that time, and I think the problem has grown. 

Mr. Prerce. The problem has grown, did you say ? 

Mr. Fryxetstern. I think it has. 

Mr. Pierce. Does ASCAP subsidize disk jockeys in any way? 

Mr. Finxetstern. No. 

Mr. Pierce. Could you possibly do that under your consent decree? 

Mr. Frnxetstern. No, we could not. 

Mr. Pierce. Now, we heard the BMI concept of what happened in 
1940-41, when there was a so-called blackout of ASCAP music on the 
radio. Could you tell us what ASCAP thinks happened in 1940-41 
when there was this blackout? 

Mr. Finxetrstetn. That goes back some years, but our contracts 
with the broadcasters were to expire on December 31, 1940. There 
were certain changes we wanted to make in those contracts for the next 
5-year period. The networks were not paying anything to the so- 
ciety. On network programs the affiliated stations were the ones that 
had agreements with the society and paid license fees. The affiliated 
stations had complained to us that they had no selection of these pro- 
grams and that they resented having to pay license fees on programs 


built by the networks. We thought that was a pretty reasonable argu- 
ment and I think we made the mistake of siding 

Mr. Pierce. Let me ask you this, Mr. Finkelstein: You will recall 
that the Harbach affidavit sets forth the 1952 situation in Canada, 
where Canadian broadcasters evidently acted in concert to prevent the 
a CAPAC music there. 


Mr. Frvxetste1n. They called it ASCAP music. 

Mr. Prerce. ASCAP music, all right. Now, do you think in 1957, 
when the ASCAP contract is to be negotiated again with the net- 
works and the broadcasting industry, that a situation that occurred 
in 1940-41 or a situation that occurred in 1952 in Canada could 
possibly occur ? 

Mr. FinKerstern. In my opinion, unless I very much underrate 
the intelligence of the broadcasters, I do not think they would dare 
do it today. 

Mr. Pierce. Why? 

Mr. FInKELsTEIN. Because there would be no hesitation on our part 
to go right into the courts if that were done. Here today they have 
an opportunity, if they are dissatisfied with the rates that the societv 
quotes, they have an opportunity to come into this Federal court and 
have the court determine that rate, and if they say, “We don’t trust 
the United States district court to fix a rate that is going to be fair, 
we are going to black out the ASCAP music just because we don’t 
like the rates they quote and we won’t let a judge determine what 
the rate ought to be.” I do not think it would take very long for a 
court to grant a temporary injunction against any such activity. 
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Mr. Keatrna. Can you confer jurisdiction on a court to determine 
that jurisdiction by contract? 

Mr. Finxetstern. Yes; you could by arbitration, but we have in 
our consent decree—— 

Mr. Keatrne. It is in the consent decree? 

Mr. FiInKeLsteIn. Yes—a provision empowering the District Court 
for the Southern District of Kew York to fix our rates. 

The CuarrmMan. What judge had that consent decree? 

Mr. Frxxevstern. Judge Goddard during his lifetime. 

The Cuatrman. Has it been transferred to somebody else? 

Mr. Frvxerstern. It will be transferred to somebody else, some 
other judge, I assume. 

Mr. Prerce. Can ASCAP force the broadcasters into arbitration ? 

Mr. Frnxetstern. No, wecannot. This is a one-way street. 

Mr. Pierce. The broadcasters can force you but you can’t force them? 

Mr. Frvxexstern. That is correct, but I don’t think that they 
would dare fail to take advantage of the opportunity that this consent 
decree gives them to resort to the courts of the United States, though 
they have threatened not to do it at times. 

Mr. Materz. The hour is getting late, Mr. Finkelstein, and I would 
appreciate you giving very brief answers to these questions. The 
first question is this: 

Has it come to your attention that BMI grants subsidies to per- 
formers, publishers, persons connected with record companies and 
disk jockeys as an affective means of getting performance for BMI 


licensed compositions ? 
Mr. Frnxenstein. Yes, sir. 
Mr. Maerz. Do you know whether or not Mr. Tommy Dorsey owns 


or has a substantial interest in Embassy Music? 

Mr. Frvxetstern. I believe he has. 

Mr. Maerz. Do you know whether the publishing firm with which 
Mr. Dorsey is connected is affiliated with BMI? 

Mr. Frnxetstetn. I believe that Dorsey has both an ASCAP and 
a BMI firm. I wouldn’t be able to say for certain without having 
the record before me. 

Mr. Maerz. Do you know whether the BMI publishing firm, with 
which Mr. Dorsey is associated, receives a subsidy from BMI in the 
form of an advance guaranty against performances earned ? 

Mr. Frnxerstern. [ believe they do. If I said so in the Harbach 
affidavit it was true. I don’t know whether you got it from that 
affidavit or not. 

Mr. Maerz. Has it come to your attention that BMT has subsid- 
ized the publishing firm of Life Music? 

Mr. Frnxexstern. It did at one—well, that is a complicated one. 
Tam sorry, but BMI at that time—— 

The Cuarrman. What was your answer? J did not hear it. 

Mr. Finxerstern. BMI at that time was offering $48 for any com- 
position that got a network plug, a performance on the network, and 
Life Music, owned by one Barney Young I believe, made arrange- 
ments with a lot of band leaders who controlled those programs to 
have his songs performed, regardless of merit, I think, and just got 
a whale of a sum of money from BMI on that $48 per plug basis. 

The Cuamman. What is a whale of a sum of money? 
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Mr. Finxestetn. I don’t remember what the figures were. I think 
there were some articles about it. 

Mr. Marerz. Would it be in excess of $100,000 a year? 

Mr. Finxetstein. I believe that that company got in excess of 
$100,000, but I don’t know what the exact amount was. 

Mr. Maerz. At any time did it come to your attention that the Lois 
Music Publishing Co. received in excess of $100,000 annually in sub- 
sidies from BMI? 

Mr. Finxexstern. I can’t believe that about this concern, the lowest 
music publishing company. I don’t think that would be true. That 
would bres even BMI. That just can’t be true. 

Mr. Keratine. Maybe you have got too many ciphers on there. 
Maybe it was $1,000. 

Mr. Maerz. Just a moment, Mr. Finkelstein. 

Mr. FINKELSTEIN. Somebody tells me that Lowest isa name. That 
is a capital “L” and not a small “1”? 

Mr. Materz. Yes, a capital “L.” 

Mr. Fryxetstern. Oh, is that so? Oh, I thought that you meant 
that was the smallest amount of money that they paid. 

Mr. Materz. No, the Lois, L-o-i-s. 

Mr. Frvxetstern. Oh. I thought you said “lowest,” 1-o-w-e-s-t, 
and you are saying “L-o-i-s.” 

Mr. Matrrz. Let me repeat the question, if I may. Did it ever 
come to your attention that the Lois, L-o-i-s, Music Publishing Co. 
received in excess of $100,000 a year in subsidies from BMI? 

Mr. Finxerstetn. I believe that I did see some information on that. 
That was an affiliate of King Records out in Cincinnati ? 

Mr. Prerce. That is right. It is in the Harbach affidavit, page 56. 

Mr. Finxetstern. Well, I had the facts before me then at that time. 
That is true. 

Mr. Matetz. One final question: What is the effect upon competi- 
tion if BMI grants subsidies to particular publishers ? 

Mr. Fryxenstern. I think that is exactly the thing. I think the 
purpose of it is to enable them to go out and bribe people with that 
money, and I think that it lowers the standard of publication in our 
industry. I think it turns the publisher’s attention from thinking in 
terms of the merit of the composition to all these angles and what 
they call it in the industry—I think it is a BMT assertion—the “fast 
buck.” T think that that is the thing that corrupts the whole industry. 

The Cuatrman. What was that last phrase? 

Mr. Keratine. Fast buck. 

Mr. Finxetste1n. That corrupts the whole music industry. 

Mr. Prerce. Mr. Finkelstein, what is the ASCAP license fee paid 
by NBC and CBS at the present time? 

Mr. Finxetstern. I don’t know what the amount is in dollars. It 
is based on a formula. 

Mr. Prerce. What is the percentage in the formula? 

Mr. Finkexstern. It is 2.5 percent of what they receive—this is 
radio—what they receive from their advertisers, less a 15-percent 
discount that the advertising agencies receive, less another 15-percent 
discount that is just arbitrary, an overall discount, and the cost of the 
loop that interconnects the stations—I think it ends up somewhere 
about 1.9 percent. 
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The television figure is fairly close to that. The formula is a little 
different. 

Mr. Pierce. Will you give us the formula and the exact percentage? 

Mr. Finxerstern. The television formula is kind of complicated, 
and I don’t have it at my fingertips. It was once 2.75 percent. We 
lowered it by about 20 percent. Th addition to the percentage, the 
networks pay maybe $200 a year as a sustaining fee for each of the 
stations which are their affiliates. In addition to the two 15-percent 
discounts, there is a deduction for the coaxial-cable charge or film 
charges if they use kinescopes for interconnection with those stations 
which are not on the coaxial cable. That is a very substantial discount. 

Mr. Keattne. You say it is a very large amount of money ? 

Mr. FinkerstTern. Yes; it varies. 

The CuarrmMan. Have you any idea? 

Mr. Prerce. Is the total 3.025 percent for television? 

Mr. Finxetstern. No; these are separate percentages. You don’t 
add them. I would say that the percentage for radio and for tele- 
vision is slightly under 2 percent of what they get from their 
advertisers. 

The Cuarrman. Will you give us a rough idea, if you can, as to 
the amount of dollars and cents you get from Columbia and from 
NBC? 

Mr, Finxevstern. I could not, give you the figures at all. I never 
look at the figures. That may seem strange, but there is no necessity 
for my looking at figures at all 

The CHAIRMAN. There is a necessity, because we are asking for 
them. 

Mr. Frvxexrsrern. I can get you the figures, but I can’t give them to 
you now. 

The Cuamman. Will you supply the figures to us? 

Mr. Prerce. In addition to ae figures, can you supply for the 
record an accurate description of how the formula for television and 
radio is computed for each of those networks, along with the proper 
percentages ? 

Mr. Finxexsrern. If you wish, I can do better. I can give you the 
contracts. 

Mr. Pierce, That is fine. And just one other thing: We had a dis- 
cussion here yesterday about this 5 percent and the 2.5 percent and 
the suggested 7.5 percent during a period when ASCAP was having 
its differences with the broadcasters. What was that 5 percent based 
on that ASCAP had in 1939? 

(Subsequently ASCAP submitted the following documents which 
appear at p. 4591, infra-) 

Mr. Finxetsrern. That was 5 percent of the amount of money that 
the local stations got from the sale of their broadcasting facilities. 
At that time the networks were not paying anything. The 5 percent 
we got from the local stations was on what the networks paid them 
for the use of their stations. Except for that, it was substantially on 
the same basis as today—except for the difference in percentage—but 
we felt that the networks should pay that percentage on network pro- 
grams and that the stations should be relieved of any payment on 
network programs. I think that was the most unpalatable thing to 
the broadcasting industry at that time. It surprised us that they did 
not accede to it. 
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Now we quoted.a rate of 7.5 percent for the networks and 5 percent 
for the local] stations, and we were even willing to cut the 5 percent, 
the old 5 percent, down to 3 percent for the small stations, but the 
smaller stations would not accept that. There was a lot of talk about 
the 7.5 percent, but that was merely an alibi. I think it was because 
we wanted to license the networks directly for network broadcasts 
that, our discussions were cut off when we proposed that formula in 
1940. 

Mr. Prerce. So you ended up with 2.5 percent? 

Mr. Finxetstern. We ended. up with 2.25 percent for local stations 
and 2.75 percent, for networks, less these discounts, and we ended up 
with $2,500,000 for the year 1942 from the whole industry against $5 
million that we got for the previous full year before the society’s music 
was barred from the air waves—1940. 

Mr. Pierce. Would you say that you were anxious to implement 
this 2.25 percent and 2.75 percent deal? 

Mr. FINKELSTEIN. Our members were most anxious, because they 
were all broke and it was that or nothing. They would go out of busi- 
ness and give up their writing as a profession, but they didn’t do it. 

Mr. Pierce. In other words, when the blackout was on they lost a 
great deal of money? 

Mr. Finxetste1n. That is right. They would have taken at that 
time any terms that were dictated to them. 

Mr. Pierce. Now you say it would be mepeeenly for the broad- 
casters to use that same method again in 1957? 

Mr. Finketstern. I can’t believe, as I said, that with the kind of a 
decree that ASCAP has today and the availability of the United 
States district court to settle this controversy, that the broadcasting 
industry would dare take our music off the air again and deprive 
the American public of an opportunity to listen to the songs that they 
want to hear. They could do it. They have the physical power to 
do it. 

Mr. Prerce. That is what I wanted to know. 

Mr. Fryxexstern. Yes, they have the power and there was some 
assertion in 1949, when we renewed our present radio contracts that 
if, as we had the option to do, we asked for more money at that time 
for the next 9 years the broadcasters who, under the contract, could 
arbitrate the rate or take our music off the air, would take the music 
off the air and refuse to arbitrate. But that was in 1949 before the 
1950 consent decree. The present decree gives them the right to come 
into court. 

Mr. Pierce. Suppose they say to you, “We don’t want to take you 
into court. We have plenty of BMI music. We can keep ASCAP 
music off the air indefinitely. After a few years, we are sure you 
will come around to our terms.” 

Mr. Frnxetstern. I think with our present consent decree, I have 
so much confidence in the United States court, I don’t think there 
would be any loss of time before we could get a temporary injunction 
against their continuing to keep our music off the air. 

Mr, Pierce. Well, just let me ask you this question: Where do you 
get that power in your consent decree ? 

Mr. Finxexstern. I just think under the antitrust laws, I think that 
that would be such a flagrant breach of the antitrust laws on the part 
of the combined broadcasting and telecasting- 
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Mr. Prerce. That was not the case in 1941, was it? 

Mr. Finxestetn. They didn’t have a right to have an impartial 
body determine the rates. They had the right to say the public just 
has to suffer for want of a neutral agency fixing the rates. We 
couldn’t force them to take our rates. They couldn’t force us to take 
their rates, but now there is that neutral body, the United States dis- 
trict court. Now, of course they could say, “We will take your music 
off the air,” and my prediction might be wrong as to what the courts 
would do. We would make every effort stnaedintiky to try to enjoin 
any such activity in the year 1956 or 1957. 

Mr. Prerce. Allright. Sotosum up, if I understand you correctly, 
they have this power, but you think that the arbitration provision in 
your consent decree would protect against any such action ? 

Mr. FinKEtsTeINn. I have advised the society’s board of directors 
that that is my opinion, but as a practical matter the broadcasters 
would not dare do that again. 

Mr. Pierce. But that arbitration provision in the consent decree 
does not specifically provide that ASCAP can force the broadcasters 
into arbitration. 

Mr. Fryxevsrern. That is right. That is just a gamble on my 
opinion. I might be all wrong. If I am wrong they could take the 
music off the air. 

Mr. Prerce. All right. 

The Cuatrman. That will conclude your testimony, Mr. Finkel- 
stein, and the Chair wishes to announce that we will meet tomorrow 
at 10 o’clock, and we shall hear from the members of our staff, who 
will read a staff report on television advertising. That will be fol- 
lowed by the testimony of Mr. Robert E. Kintner, president of tlie 
American Broadcasting Co. 

It is the purpose of the committee after Mr. Kintner’s testimony to 
adjourn until Monday next, when we shall hear on Monday and the 
following Tuesday from Mr. Stanton, president of the Columbia 
Broadcasting System. On Wednesday and Thursday next he shall be 
followed by Mr. Robert Sarnoff, the head of the National Broadcast- 
ing Co. 

There may be one or two additional witnesses, whose names will be 
announced subsequently. 

The Harbach affidavit will now be received in evidence. 

(The affidavit appears at p. 4636.) 

The Cuairman. The committee will now adjourn until 10 o'clock 
tomorrow morning. 


SEPTEMBER 20, 1956. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Subcommittee on Antitrust, 
United States Courthouse, New York, N. Y. 

DrAR CONGRESSMAN CELLER: In accordance with the request made by the com- 
mittee during the course of my testimony yesterday, there is enclosed a schedule 
prepared by the society’s accounting department showing income received by the 
society from CBS and NBC for the year 1955. 

The committee also inquired as to the terms of the license agreements between 
the society and the two networks and, as requested, there is enclosed a photo- 
static copy of the blanket network radio license agreement between the society 
and CBS. The NBC blanket network radio license agreement contains identical 
terms. 
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With respect to television, there is enclosed a form of blanket network tele- 
vision license agreement which has been executed by both CBS and NBC. 

In addition to the network licenses, the society has local station licenses with 
radio and television stations owned and operated by the networks. These are 
identical with local station licenses issued to radio and television stations not 
owned and operated by the networks. There are enclosed forms of agreements 
as follows: 

(1) Local station blanket television license; 
(2) Local station blanket commercial license (radio) ; and 
(3) Local station blanket sustaining license (radio). 
I trust the enclosures supply the information requested by the committee. 
Respectfully, 
HereMan FINKELSTEIN. 


Payments to ASCAP by Columbia Broadcasting System and National Broadcast- 
ing Corp., 1955 


COLUMBIA BROADCASTING SYSTEM 
Radio: 
Network $485, 607. 42 
Owned and operated (stations WCBS, KNX, KCBS, WBBM, 
KMOX, WEEI) 189, 300. 22 
Television : 
Network 2, 208, 162. 69 
Owned and operated (stations WCBS, KNXT, WBBM, 
388, 673. 06 


Radio: 
Network 321, 013. 99 
Owned and operated (stations WRCA, WRC, WMAQ, KNBC, 
WTAM) 131, 917. 87 
Television : 
Network 1, 918, 209. 63 
Owned and operated (stations KRCA, WRC, WRCA, WNBK, 
WNBQ) 437, 848. 35 


AGREEMENT made between AMERICAN SocieTY OF COMPOSERS, AUTHORS AND 
PUBLISHERS (herein referred to as Society) and CoLtumsBiA BROADCASTING 
SYSTEM, INc., a New York corporation herein referred to as Licensee) as follows: 

1. Society grants to Licensee and Licensee accepts for a period commencing 
as of the date of this agreement and ending December 31, 1949, a license to 
publicly perform or to cause to be publicly performed in the United States 
by nonvisual broadcasting on Licensee’s network programs over or through 
any and all of Licensee’s affiliated stations, nondramatic renditions of the 
separate musical compositions heretofore copyrighted or composed by members 
of Society and now or hereafter during the term hereof in the repertory of 
Society, or hereafter during the term hereof copyrighted or composed by mem- 
bers of Society, or of which Society shall have the right to license such per- 
forming rights. So long as Licensee shall fully perform each and all of its 
obligations hereunder, Society will not interfere with the transmission of net- 
work programs to broadcasting stations located in countries outside of the 
United States; but nothing herein contained shall be deemed to grant to any 
broadcasting station outside the United States the right to perform the com- 
positions licensed hereunder, it being understood that such foreign stations 
must obtain licenses from the owners of the performing rights in the country 
in which such foreign stations are located. This license does not extend to 
or include the public performance by broadcasting or otherwise of any rendition 
or performance of any opera, operetta, musical comedy, play or like production, 
as such, in whole or in part. Except as expressly herein otherwise provided 
nothing herein contained shall be construed as authorizing Licensee to grant 
to others any right to reproduce or perform publicly for profit by any means, 
method, or process whatsoever, any of the musical compositions licensed here- 
under or as authorizing any receiver of any such broadcast rendition to publicly 
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perform or reproduce the same for profit by any means, method, or process 
whatsoever. “The United States” as used in this agreement shall be deemed 
to include its Territories, dependencies, and possessions during the term hereof, 
including but not limited to Puerto Rico, Alaska, Philippine Islanads, Hawaii, 
Virgin Islands, and the Canal Zone, 

2. A. No licenSe is hereby granted to broadcast programs over any station 
unless such broadcast is given on such station as part of a network program of 
Licensee. Licensee agrees to furnish to Society upon the execution of, this agree- 
ment a list of all Licensee’s affiliated stations and to furnish from time to time 
as reasonably requested by Society additional lists showing all stations subse- 
quently added thereto or deleted therefrom. 

B. “Network program” as used in this agreement shall be deemed to mean 
a program simultaneously broadcast over two or more radio stations in the 
United States interconnected by wire, radio, or any other means whatsoever. A 
network program of Licensee may be originated at or by any affiliated station 
broadcasting such network program regardiess of the manner, means, or method 
of such origination. Licensee’s network programs may also so originate in any 
place other than at such stations whether or not such other place is licensed 
to publicly perform for profit the compositions licensed hereunder, but nothing 
herein contained shall be deemed to grant a license to such place itself (or to 
the parties responsible for the performance therein) for the public performance 
for profit in such place of any such compositions. 

C. Both so-called delayed broadcasts and repeat broadcasts (sometimes known 
as rebroadcasts) of network programs of Licensee shall be deemed to be part 
of such network programs. 

D. “Licensee’s affiliated stations” or “affiliated stations” as used in this agree- 
ment, shall be deemed to mean all nonvisual broadcasting stations which regu- 
larly broadcast Licensee’s network programs or which appear on Licensee’s 
network rate cards, but only so long as they regularly broadcast such programs 
or appear on such rate cards, as the case may be, and shall include any and 
all nonvisual broadcasting stations of any type located in the United States 
which are managed and operated by Licensee and which broadcast network 
programs, whether or not they appear on such rate cards. 

BD. “Licensee’s occasional affiliated stations’ shall be deemed to mean stations 
not on Licensee’s network rate cards to which Licensee only supplies network 
commercial programs on the specific request of sponsors or to which Licensee 
only supplies occasional network sustaining programs of such national or public 
scope as a Presidential address or inauguration, addresses by internationally 
prominent governmental officials, a Eucharistic Congress, the launching of a 
battleship, or other sustaining programs of equal public importance in the 
public interest and such stations shall be deemed to be affiliated stations of 
Licensee solely for the purpose of such network commercial programs or such 
occasional network sustaining programs as the case may be, and shall not be 
deemed affiliated with Licensee for any other purpose. 

8. Licensee agrees to furnish to Society during the term of this license a list 
of all musical compositions (or, at the option of Licensee, a list of all musical 
compositions licensed hereunder) broadcast on network programs of Licensee 
showing the stations over which such programs are broadcast, the title of each 
composition and the composer and author thereof. 

4. Society reserves the right, at any time and from time to time, in good faith, 
to restrict the broadcasting of compositions from musical comedies, operas, 
operettas and motion pictures, or any other composition being excessively broad- 
cast, only for the purpose of preventing harmful effect upon such musical 
comedies, operas, operettas, motion pictures or compositions, in respect of other 
interests under the copyrights thereof; provided, however, that the maximum 
number of compositions which may be at any time thus restricted shall not exceed 
five hundred and moreover that limited licenses will be granted upon application 
entirely free of additional charge as to restricted compositions, if and when the 
copyright owners thereof are unable to show reasonable hazards to their major 
interests likely to result from such broadcasting; and provided further that 
Society shall not exercise such right to restrict any such composition for the 
purpose of permitting the fixing or regulating of fees for the recording or tran- 
cribing of such compositions; and provided further that in no case shall any 
charges, “free plugs” or other consideration be required in respect of any per- 
mission granted to perform a restricted composition; and provided further that 
in no event shall any composition, after the initial broadcast thereof, be re- 
stricted for the purpose of confining further broadcasts thereof to a particular 
artist, station, network or program. 
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Society reserves the further right, at any time and from time to time, in good 
faith, to restrict the broadcasting of any compositions, over and above the number 
specified in the previous paragraph, only as to which any suit has been brought 
or threatened on a claim that such composition infringes a composition not con- 
tained in Society’s repertory or on a claim that Society does not have the right 
to license the performing rights in such composition. 

5. In consideration of the license herein granted, Licensee agrees to pay to 
Society the following: 

A. Sustaining fee—A sum of $200 per year for each contract year for each 
of Licensee’s affiliated stations. In the event a station is an affiliated station 
during only a part of any contract year, such sustaining fee shall be pro- 
rated. No sustaining fee will be paid hereunder for Licensee’s occasional 
affiliated stations. 

B. Commercial fee—In addition, a sum equal to 2% percent of its “net 
receipts from sponsors after deductions.” 

The term “net receipts from sponsors” shall be deemed to mean the gross 
amount paid for the use of broadcasting facilities for Licensee’s network pro- 
grams, as defined herein, less any advertising agency commission not to exceed 
15 percent actually allowed to a recognized advertising agency not owned or 
controlled by Licensee. 

The term “net receipts from sponsors after deductions” shall be deemed to 
mean net receipts from sponsors, less the sum of the following deductions : 

(a) The amount paid by Licensee to the American Telephone & Telegraph Co., 
or any other common carrier, for the facilities used by Licensee at any time dur- 
ing the term hereof in interconnecting Licensee’s affiliated stations (other than its 
occasional affiliated stations to which Licensee supplies occasional network 
sustaining programs) for the purpose of broadcasting network programs. In 
the event Licensee obtains facilities for the interconnection of such affiliated 
stations for such purpose from any source other than the American Telephone 
& Telegraph Co. or any other common carrier, in lieu of the means of intercon- 
nection presently used, then the cost to Licensee of such other facilities shall 
likewise be deductible. 

(b) A sales commission on the net receipts from sponsors equal to 15 percent 
of such net receipts. 

“Gross amount paid for the use of broadcasting facilities for Licensee’s net- 
work programs” shall be deemed to mean all payments made (whether in money 
or in any other form) by or on behalf of the sponsor of each program for the use 
of Licensee’s broadcasting facilities for all such network programs, after 
deducting only rate card discounts, quantity and/or frequency, actually allowed, 
and whether such payment shall have been made directly to Licensee or to any 
other persons, firms vor corporations. Where merchandise, services or any 
thing or service of value is received in lieu of cash consideration for the use of 
Licensee’s network broadcasting facilities, the same sha!l be described and the 
reasonable value thereof determined and accounting made to Society upon the 
same basis as if a regular billing had been made by Licensee therefor in a sum 
equal to such reasonable value which in no event shall be deemed to exceed 
Licensee’s prevailing published card rate for such broadcasting facilities. 

No payment shall be required hereunder with respect to any sums received 
from political network programs; nor shall any payment be required with respect 
to broadcasts of Licensee’s network programs over or through stations located 
outside the United States, and such foreign stations are not hereby granted any 
right to perform the compositions licensed hereunder. 

No payment shall be required hereunder with respect to any network commer- 

cial program presented by transcription if payment for the right to perform 
publicly for profit has been made at the source with respect to the musical com- 
positions embodied in such transcription program. 
, If any network program of Licensee produced solely for broadcasting purposes 
is presented in a studio, auditorium or hall where an audience is admitted free 
of charge, or where the entire admittance charge is paid to an eleemosynary in- 
stitution which shall request a gratuitous license from Society, no additional 
royalties or fees shall be charged by reason of the presence of such au‘lience. 

6. A. As to sustaining fee, Licensee shall on the twentieth day of each month 
during the term hereof pay to Society a sum equal to one-twelth of the annual 
sustaining fee payable hereunder and such payments shall be accompanied by 
statements setting forth the basis upon which the computation is made. 

B. As to commercial fee, Licensee shall render monthly statements to Society 
on or before the twentieth day of each month covering the period of the preced- 
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ing calendar month, on forms supplied gratis by Society, with respect to all, and 
gross amount paid for the use of broadcasting facilities for Licensee’s network 
programs, and also showing all deductions in order to arrive at “net receipts 
from sponsors” and ‘net receipts from sponsors after deductions” as herein pro- 
vided, without exception, and the percentage thereof payable to Society, which 
said statements shall be rendered under oath and accompanied by remittance 
due Society under the terms hereof. 

C. Accountings and payments shall be made on a billing basis, with a right 
of deduction or rebate for bad accounts and discounts allowed or rebates paid. 
All billings made subsequent to the termination of this agreement with respect 
to broadcasts made during the term hereof, shall be accounted for by Licensee as 
and when such billings are made by Licensee. 

7. If by reason of the existence of enactment of state laws— 

(a) compelling Licensee’s affiliated stations in such states to pay or with- 
hold a tax imposed upon Society’s in respect of the partial reimbursement to 
be made by such affiliated stations located in such states to Licensee an 
account of the license fees payable hereunder (whether such law shall tax 
Society’s gross receipts or shall otherwise tax Society) or 

(b) making Society’s activities unlawful in any states in which Licensee's 
affiliated stations are located and preventing Licensee from obtaining the 
same reimbursement from such affiliated stations in such state or states on 
account of the license fees payable hereunder as Licensee would have ob- 
tained if such a law were not in existence or had not been enacted. 

Society agrees to indemnify and save Licensee harmless against any loss that 
Licensee may suffer thereby, provided that the liability of Society hereunder shall 
not exceed a sum equal to 2% percent of the compensation paid by Licensee to its 
said affiliated stations in such state or states for broadcasting Licensee’s network 
programs. In the event that the commercial fee payable by Licensee to Society 
under this license shall be increased during the renewal term hereof, Society's 
maximum liability under this paragraph shall be increased pro rata during such 
renewal term. The term “affiliated stations” solely for the purposes of this 
paragraph shall not include Managed and Operated stations of Licensee which 
stations are excluded from the provisions of this paragraph. 

8. Society shall have the right, by its duly authorized representatives, at any 
time during customary business hours, to examine the books and records of 
account of Licensee only to such extent as may be necessary to verify any such 
monthly statement of accounting as may be rendered pursuant hereto. Society 
shall consider all data and information coming to its attention as a result of any 
such examination of books and records as completely and entirely confidential. 

9. Upon any breach or default by Licensee of any terms herein contained re- 
lating to the reports, accountings, or payments required to be made by Licensee, 
Society may give Licensee thirty (30) days’ notice in writing to cure such 
breach or default, and in the event that such breach or default has not been 
cured within said thirty (30) days, Society may then promptly terminate this 
license. 

10. A. Society agrees to indemnify, save, and hold Licensee, its affiliated sta- 
tions, sponsors and their advertising agencies, its and their artists, and each 
of them harmiess, and defend Licensee, its affiliated stations, sponsors, and 
their advertising agencies, its and their artists, and each of them from and against 
any claim, demand, or suit that may be made or brought against them or any of 
them with respect to renditions given on Licensee’s network programs during 
the term hereof in accordance with this license of “cleared compositions,” or of 
musical compositions heretofore copyrighted or composed by members of Society 
and now or hereafter during the term hereof in Society’s repertory, or hereafter 
during the term hereof copyrighted or composed by present members of Society 
or by future members of Society so long as such future members shall be mem- 
bers of Society. In the event of the service upon Licensee of any notice process, 
paper or pleading under which a claim, demand, or action is made or begun 
against Licensee on account of any such matter as is hereinabove referred to, 
Licensee shall promptly give Society written notice thereof and simultaneously 
therewith deliver to Society any such notice, process, paper, or pleading, or a copy 
thereof, and Society at its own expense shail have sole charge of the defense of any 
such action or proceeding. Licensee, however, shall have the right to engage 
counsel of its own, at its own expense, who may participate in the defense of 
any such action or proceeding and with whom counsel for Society shall cooperate. 
Licensee shall cooperate with Society in every way in the defense of any such 
action or proceeding, and in any appeals that may be taken from any judgments 
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or orders entered therein, and shall execute all pleadings, bonds, or other instru- 
ments, but at the sole expense of Society, that may be required in order properly 
to defend and resist any such action or proceeding, and prosecute any appeals 
taken therein. In the event of the service upon Licensee of any notice, process, 
paper, or pleading under which a claim, demand or action is made, or begun 
against Licensee on account of the rendition on Licensee’s network programs of 
any musical composition (other than a “cleared composition”) contained in 
Society’s repertory but not heretofore or hereafter during the term hereof 
copyrighted or composed by members of Society, Society agrees at the request 
of Licensee to cooperate with and assist Licensee in the defense of any such 
action or proceeding, and in any appeals that Licensee may elect to take from 
any judgments or orders entered therein. 

B. As used in this paragraph 10 a “cleared composition” shall mean any 
composition, in Society’s repertory, net copyrighted or composed by a member 
of Society, which Society shall have notified Licensee is a composition with 
respect to which Society is willing to indemnify Licensee, provided that the 
rendition of such composition shall be made on the specific network program of 
Licensee for which a clearance shall have been given by Society. 

C. For the purposes of this paragraph 10 only, any musical composition 
(other than a musical composition or group of musical compositions expressly 
excepted therefrom or that may be restricted because of the operation of para- 
graph 4 hereof) heretofore copyrighted by a present member of Society shall 
be deemed to be included in Society’s repertory if such musical composition is 
designated in Society’s Index of Compositions heretofore made available to 
stations, as the same may be revised as required or permitted by this subpara- 
graph C, as a musical composition the nondramatic performing rights in 
which are controlled by Society. Society will make available to Licensee as 
soon as possible, but in any event within one year from the date of this agreement 
(a) such additions to such Index as have been compiled by Society since the dis- 
tribution to the stations of the last installment of such Index in so far as 
such additions relate to musical compositions copyrighted by members of Society 
and the nondramatic rights in which are now controiled by Society together 
with (b) such other additions as shall be necessary to reflect in such Index 
the musical compositions which have been copyrighted by Society’s members 
subsequent to January 1, 1939, and prior to the date of this agreement and which 
shall be in Society’s repertory at the date of this agreement. Society shall have 
the right to make reasonable revisions in such Index from time to time provided, 
however, that no such revision and no exception referred to above shall be 
effective as to any broadcast of Licensee’s network programs prior to the 
date on which Licensee shall have received notice of such revision or exception. 
Nothing in this subparagraph © shall be deemed to limit Licensee’s rights or 
to limit or affect Licensee’s obligations to pay the license fees payable under this 
agreement or to limit Society’s obligations to indemnify as provided in sub- 
parugraph A of this paragraph. 

D. The provisions contained in subparagraphs A and B of this paragraph 10 
shall apply to Licensee’s affiliated stations, sponsors and their advertising agen- 
cies, and its or their artists, as to Licensee’s network programs with the same 
effect as if each instance there had been added to “Licensee” the words “its affili- 
ated stations, sponsors and their advertising agencies, its and their artists, and 
each of them.” 

11. Society agrees during the term hereof to maintain for the service of Licen- 
see substantially Society’s present repertory of compositions copyrighted or 
composed by members of Society. In case there shall be a substantial diminu- 
tion, by reason of action by Society or any of its members, in the use which 
Licensee may make of compositions copyrighted or composed by members of 
Society as compared to the use which Licensee customarily has been permitted to 
make of such compositions in the past, or in case there shall be a substantial 
diminution in Society’s present repertory of compositions copyrighted or com- 
posed by members of Society, Licensee may give Society thirty (30) days’ notice 
in writing to cure such substantial diminution. In the event that such substan- 
tial diminution in use or repertory has not been cured within said thirty (30) 
days, Licensee may then promptly terminate this agreement. If Licensee does 
not so terminate, Licensee shall have the right to obtain a reduction, as herein- 
after provided, in the percentage payable on its “net receipts from sponsors after 
deductions” proportionate to such substantial diminution in use or repertory. 

In the event that (a) such a substantial diminution in use or repertory shall 
have occurred and Licensee shall have notified Society thereof, and (b) Society 
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shall not have cured such diminution within thirty (30) days thereafter, and 
(c) Society and Licensee shall be unable to agree, within such thirty (30) days, 
either as to the existence of such a diminution as wuuld justify a decrease in 
the licensee fees payable hereunder or as to the appropriate reduction in the per- 
centage payable on Licensee’s “net receipts from sponsurs after deductions” by 
reason of such diminution, and (d) Licensee shall not have terminated this 
agreement as herein provided, the controversy shall be determined by arbitra- 
tion as herein provided. 

In the event that such a substantial diminution in use or repertory shall have 
been determined to exist as herein provided, and thereafter Society shall have 
cured such diminution, Society shall have the right tu obtain, as herein pro- 
vided, the restoration of any reduction theretofore made in the license fees pay- 
able under this agreement by reason of such diminution. In the event that 
Society shall notify Licensee that in Society’s opinion any substantial diminu- 
tion in use or repertory shall have been cured and within thirty (30) days there- 
after Society and Licensee shall be unable to agree as to whether or not such 
diminution shall have been cured, the controversy shall be determined by arbitra- 
tion as herein provided. 

Any award of the arbitrators with respect to any controversy submitted to 
arbitration under this paragraph 11, and reducing or restoring the percentage 
payable by Licensee hereunder shall be effective as of whichever shall be the 
later of (a) the date on which Licensee or Society, as the case may be, shall 
have given the other notice of such substantial diminution of use or repertory 
or the curing thereof or (b) the date, if any, which the arbitrators shall specify 
as the date on which such diminution occurred or was cured. 

In case any controversy is to be determined by arbitration as provided above, 
such arbitration shall be conducted under and pursuant to the laws of the 
State of New York, in accordance with the provisions of paragraph 13 hereof, 
and each party shall on written notice to the other appoint an arbitrator within 
two (2) weeks after the expiration of the applicable thirty (30) day period 
specified abuve. 

In case the arbitrators shall determine that there has been such a substantial 
diminution in use or repertory and shall nake an award reducing the percentage 
payable by Licensee on its “net receipts from sponsurs after deductions,” the 
reduction in such percentage payable by Licensee made by such award shall 
in no event be greater than the participation in such percentage payments of 
the publisher member or members of Society whose catalogue or catalogues 
shall have been the subject of such substantial diminution in use or repertory. 
The participation of such puplisher member or members in such percentage pay- 
ments made by Licensee nereunder shall be deemed to be the same percentage of 
such payments by Licensee as the percentage which such publisher member's 
or members’ income from Society (a) in respect of radio distribution for the year 
immediately preceding shall bear to the entire distribution of royalties in respect 
of radio by Society to all of its publisher members during such year, in respect 
of any diminution occurring on or after January 1, 1943, and (b) in respect 
of radio distribution for the three months ending December 31, 1941 shall bear 
to the entire distribution of royalties in respect of radio by Society to all of its 
publisher members during such three months, in respect of any diminution 
occurring befvre January 1, 1943. 

12. If Society has or vbtains from substantially all of its present and future 
members the right tu contract as herein provided as to any period or periods sub- 
sequent to the term hereof, this license shall be automatically extended for an 
additional term equal to the aggregate of such period or periods but not exceeding 
nine years frum the date of expiration of its original term, subject to all the terms 
and conditions herein set forth, except as follows: 

(a) Society may demand increased license fees for such additional term, but 
only if it shall muke such demand by written notice to Licensee at least twelve 
(12) months prior to the expiration of the original term wherevpon if, at least 
seven (7) months prior to the expiration of the original term the parties fail 
to reach an agreement as to such license fees and Licensee shall not have served 
a notice ot termination as provided in subdivision (b) of this paragraph, the 
license fees payable hereunder by Licensee to Society, during such additional 
term, shall be determined by arbitration as herein provided. In no event, how- 
ever, shall the licensee fees fixed by the award for the additional term be less 
than those herein provided fur the original term of this license, as modified by 
such reduction, if any, in such license fees as shall theretufore have been made 
and are in effect at the time of such award in accordance with paragraph 11 of 
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this agreement. In the event that the license fees payable hereunder by Licensee 
to Society during such additional term are to be determined by arbitration, such 
arbitration shall be conducted under and pursuant to the laws of the State of 
New York, in accordance with the provisions of paragraph 13 hereof, and at 
least six (6) months and not more than seven (7) months prior to the expiration 
of the original term hereof, each party shall on written notice to the other 
appoint an arbitrator. 

(b) If Society shall serve such notice demanding increased license fees 
Licensee may terminate this agreement as of the expiration of the original term 
hereof by giving at least seven (7) months’ prior written notice to Society. 

(c) During such additional term, the phrase “Society's present repertory 
of compositions copyrighted or composed by members of Society” as used in 
paragraph 11, shall mean Society’s repertory of compositions copyrighted or 
composed by members of Society as the same may exist on whichever of the 
following is applicable: (1) January 1, 1949 if Society shall not have notified 
Licensee prior thereto that it will demand license fees for such additional term, 
or (2) the date when Society and Licensee shall mutually agree upon new 
rates for the additional term, or (3) the date the presentation of all the evi- 
dence in the arbitration proceeding (if any) under this paragraph 12 shall have 
been completed. 

13. In the event that during the original or additional term of this agreement 
there is to be determined by arbitration hereunder whether there has been such 
a substantial diminution in use or repertory and, if so, the percentage by which 
the license fees payable hereunder shall be reduced by reason thereof, or whether 
a substantial diminution has been cured, as the case may be, as provided in 
paragraph 11, or in the event that the license fees payable during the additional 
term of this agreement are to be determined by arbitration, as provided in 
paragraph 12 of this agreement, each party shall on written notice to the other 
appoint an arbitrator within the time limit specified in paragraph 11 or 12, as 
the case may be. 

In the event that within ten (10) days after the giving of such notice by one 
party, the other shall not by written notice appoint another arbitrator, then 
the arbitrator first appointed shall be the sole arbitrator. When two arbitrators 
have been appointed they shall, if possible, agree upon a third arbitrator and 
shall appoint him by notice in writing, in triplicate, signed by both of them, one 
of which triplicate notices shall be given to each party hereto. If ten (19) days 
shall elapse after the appointment of the second arbitrator without notice of the 
appointment of the third arbitrator having been given, then either party (or 
both) may in writing request the person who is at the time President of the 
American Arbitration Association to appoint the third arbitrator. Upon appoint- 
ment of the third arbitrator the three arbitrators shall hold a hearing (or if 
the first arbitrator is the sole arbitrator he shall hold a hearing) and give oppor- 
tunity to each party hereto to present his case in the presence of the other, and 
shall then make their (or his) award determining the license fees which shall be 
paid by licensee to society during such original or additional term, taking into 
consideration all applicable factors which tend to determine whether there has 
been such a substantial diminution and, if so, the extent thereof, and the percent- 
age by which the license fees payable hereunder shall be reduced by reason 
thereof, or whether a substantial diminution has been cured, as the case may be, 
as provided in paragraph 11, or which tend to justify either a continuation of or 
increase in the license fees payable hereunder as provided in paragraph 12. The 
arbitration shall be conducted in accordance with the rules of the American 
Arbitration Association then in effect. 

Upon award of the majority of the arbitrators (or if the first arbitrator is 
the sole arbitrator) the award shall be binding upon the parties hereto, judg- 
ment may be entered thereon in any court having jurisdiction, and this agree- 
ment shall be deemed to be modified accordingly. Such award shall include the 
fixing of the expenses of the arbitration, which shall be borne equally by both 
parties. 

14. In the event of any major interference with the operations of Licensee’s 
network due to governmental measures or restrictions Licensee shall have the 
right to terminate this agreement upon seven (7) days’ notice. 

15. Society hereby releases and discharges Licensee, its sponsors and their 
advertising agencies, from any and all liability and claims whatsoever it may 
have, which may heretofore have arisen as a result of the broadcast of Licensee’s 
network programs prior to the date of this agreement. Society likewise releases 
and discharges Licensee’s affiliated stations from any and all liability and 
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claims whatsoever it may have which may have arisen as a result of the broad- 
cast of Licensee’s network programs on or after January 1, 1941, and prior to 
the date of this agreement. 

16. All notices required or permitted to be given by either of the parties to 
the other hereunder shall be duly and properly given if mailed to such other 
party by registered United States mail addressed to such other party at its main 
office for the transaction of business. 

17. This agreement shall enure to the benefit of and shall be binding upon 
the parties hereto and their respective successors and assigns, but no assign- 
ment shall relieve the parties hereto of their respective obligations hereunder. 

IN WITNESS WHEREOF, this agreement has been duly executed by Society and 
Licensee and their respective seals hereto attached as of the 30th day of October 
1941 

AMERICAN Society OF COMPOSERS, AUTHORS, AND PUBLISHERS, 
By GENE BUCK. 

COLUMBIA BBOADCASTING SYSTEM, INC. (LICENSEE), 
By M.R. RuNnyON. 


Octoser 30, 1941. 
CoLUMBIA BROADCASTING SYSTEM, INC., 
New York, N. Y. 

GENTLEMEN: This letter is being executed simultaneously with a network 
license agreement between us of even date and shall be deemed to be a part 
thereof. 

I. The requirement of paragraph 3 of such agreement that you list the compo- 
sitions broadcast on networks programs and the stations over which network pro- 
grams are broadcast shall be deemed to have been complied with by your continu- 
ing to furnish to us the same type of reports as you furnished under the prior 
agreements between us which expired December 31, 1940. 

II. Referring to paragraph 5B, it is agreed that the term “broadcasting facil- 
ities” shall be deemed to have the meaning heretofore mutually placed upon such 
term by our respective comptrollers. 

III. We hereby expressly waive the requirement that the statements to be 
rendered under paragraph 6B, be rendered under oath, and we approve the periods 
and methods of accounting heretofore followed by you. 

IV. During a period not to exceed 90 days from the date hereof, with respect 
to any of your affiliates which shall not have signified their intention to reim- 
burse you to the extent of 2% percent of the compensation paid to such affiliated 
stations by you on network commercial program, your obligation to pay us com- 
mercial fees shall be reduced pro tanto during such period of time, and you, such 
affiliated stations, your sponsors and their advertising agencies shall be relieved 
of all liability for broadcasting during such period of time on and through such 
affiliated stations your network programs containing musical compositions in 
our repertory; provided that as and when any such affiliate shall agree to re- 
imburse you for such percentage, you will then pay us the amounts which you 
have deducted as to such affiliate during such period, to the same extent as if 
such affiliate had signified its intention so to reimburse you as of the date of the 
said network license agreement. 

V. There has been introduced in Congress a bill which, if passed, would levy 
an excise tax of between 5 and 15 percent on the net time sales of broadcasters. 
In the event that durng the term hereof such bill, or a bill similar in principle, 
shall become law, then the amount of tax (not to exceed 15 percent) paid by you 
on your net time sales on network commercial programs shall be allowed as an 
additional deduction in determining net receipts from sponsors after deductions 
in the same manner as the deductions allowed in paragraph 5B (a); provided, 
however, that if (other than by means of an increase of rates) you shall pass 
on to any other party the amount of such tax or any part thereof, you shall not 
be allowed any right of deduction as to any portion of such tax so passed on. 

VI. To the extent that we have television rights, we hereby grant to you a 
gratuitous license to make nondramatic public performances for profit of the 
compositions licensed under said agreement of even date over television station 
WCBW, and such other television stations as may be managed or operated by you 
during the term hereof, subject to the proviso that we may cancel the license 
granted in this paragraph at any time upon the giving of 30 days’ notice to you. 

VII. Attached hereto are four forms of single station license agreements. We 
agree that we will promptly offer licenses on these forms to all your affiliated 
stations in States where it is legal for us to do and that we will not revoke such 
offers to such stations prior to December 81, 1949. It is agreed that we need not 
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offer any of these forms of agreement tv you for your network operations, you 
having expressed a desire for the bilunket furm of network license agreement 
ia the form of such agreement between us of even date. 

VIII. No favored-nation clause has been included in said agreement because 
counsel do not consider it necesSary in light of the provisions of the consent 
decree entered in United States v. American Society of Composers, Authors, and 
Publishers on March 4, 1941. 

Very truly yours, 
AMERICAN Soclery OF COMPOSERS, AUTHORS, 
AND PUBLISHERS, 
By Gene Buck. 

Accepted and agreed to: 

CoLUMBIA BROADCASTING SYSTEM, INC., 
By M. R. Runyon. 


BLANKEr NeEtWORK TELEVISION LICENSE 


Agreement made between American Society of Composers, Authors and Pub- 
lishers (herein referred to as “Society”) and 
(herein referred to as “Licensee’’) as follows: 

1. A. Society grants to Licensee and Licensee accepts for a period commencing 
as of January 1, 1954, and ending December 31, 1957, a license to perform pub- 
licly or to cause to be performed publicly in the United States by television 
broadcasting on Licensee’s network television programs over or through any and 
all of Licensee’s affiliated stations, nondramatic performances of the separate 
musical compositions heretofore copyrighted, composed or written by those mem- 
bers of Society listed in Schedule A attached hereto (as the same may be aug- 
mented from time to time) and now or hereafter during the term hereof in the 
repertory of Society, or hereafter during the term hereof copyrighted, composed 
or written by such members of Society, or of which Society shall have the right 
to license such performing rights. As additional members of Society hereafter 
grant to Society the right to license performances by means of television broad- 
casting, such additional members will be added to those listed in schedule A as 
of the date upon which Society acquires such rights. 

B. So long as Licensee shall fully perform each and all of its obligations here- 
under, Society will not interfere with the transmission of Licensee’s network 
television programs to television broadcasting stations located in countries out- 
side the Unted States; but nothing herein contained shall be deemed to grant 
to any television broadcasting station outside the United States the right to 
perform the compositions licensed hereunder, it being understood that such 
foreign stations must obtain licenses from the owners of the performing rights 
in the country in which such foreign stations are located. 

C. This license does not extend to or include the public performance by tele- 
vision broadcasting or otherwise of any rendition or performance of (a) any 
opera, operetta, musical comedy, play or like production, as such, in whole or in 
part, or (b) any composition from any opera, operetta, musical comedy, play 
or like production (whether or not such opera, operetta, musical comedy, play 
or like production was presented on the stage or in motion picture form) in a 
manner which recreates the performance of such composition with substantially 
such distinctive scenery or costume as was used in the presentation of such 
opera, operetta, musical comedy, play or like production (whether or not such 
opera, operetta, musical comedy, play or like production was presented on the 
stage or in motion picture form) ; provided, however, that the rights granted to 
Licensee under this agreement shall be deemed to include a grant of the right 
to make nondramatie performances of compositions licensed hereunder by the 
television broadcasting of a motion picture containing such compositions if the 
rights in such motion picture other than those licensed under this agreement 
have been obtained from the parties in interest. 

Nothing herein contained shall be deemed to license the public performance 
by television broadcasting of dramatic performances. Any performance of a sep- 
arate musical composition which is not a dramatic performance, as defined herein, 
shall be deemed to be a nondramatic performance. For the purposes of this 
agreement, a dramatic performance shall mean a performance of a musical com- 
position on a television program in which there is a definite plot depicted by ac- 
tion and where the performance of the musical composition is woven into and 
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earries forward the plot and its accompanying action. The use of dialogue to es- 
tablish a mere program format or the use of any non-dramatic device merely to 
introduce a performance of a composition shall not be deemed to make such per- 
formance dramatic. 

The definition of the terms “dramatic” and “nondramatic” performances con- 
tained in this Subparagraph C are purely for the purposes of this agreement and 
for the term thereof and shall not be binding upon or prejudicial to any position 
taken by either of the parties subsequent to the expiration thereof or for any 
purpose other than this agreement. 

D. Except as expressly herein otherwise provided, nothing herein contained 
shall be construed as authorizing licensee to grant to others any right to repro- 
duce or perform publicly for profit by any means, method or process whatsoever, 
any of the musical compositions licensed hereunder or as authorizing any re- 
ceiver of any television broadcast to perform publicly or reproduce the same for 
profit, by any means, method or process whatsoever. 

E. “The United States” as used in this agreement shall be deemed to include 
its territories, dependencies and possessions during the term hereof, including 
but not limited to Puerto Rico, Alaska, Hawaii, Virgin Islands, and the Canal 
Zone. To the extent that and so long as Society has and directly exercises the 
right to license the nondramatic public performance of musical compositions by 
television broadcasting in the Republic of the Philippines, the term “The United 
States” as used in this agreement shall include such Republic. 

2. A. No license is hereby granted to broadcast programs over any station unless 
such broadcast is given on such station as part of a network television program 
of Licensee. Licensee agrees to furnish to Society upon the execution of this 
agreement a list of all licensee’s affiliated stations and to furnish on or before 
the tenth day of each month additional lists showing all Licensee’s affiliated 
stations as of the last day of the preceding month. 

B. “Network television program” as used in this agreement shall be deemed to 
mean a program, whether or not such program shall include visual material, 
broadcast over two or more of Licensee’s affiliated stations simultaneously or by 
so-called “delayed” or “repeat” broadcasts (sometimes known as “rebroad- 
east”). A network television program of Licensee may be originated at or 
by any affiliated station broadcasting such network television program regard- 
less of the manner, means, ormethod of such origination. Licensee’s network 
television programs may also so originate in any place other than at such sta- 
tions whether or not such other place is licensed to perform publicly for profit 
the compositions licensed hereunder, but nothing herein contained shall be 
deemed to grant a license to such place itself (or to the parties responsible for the 
performance therein) for the public performance for profit in such place of any 
such compositions. 

©. “Licensee’s affiliated stations” or “affiliated stations” as used in this agree- 
ment shall be deemed to mean all television broadcasting stations in the United 
States which regularly broadcast Licensee’s network television programs or 
which appear on Licensee’s network television rate cards and which (a) are 
interconnected with Licensee’s television network by coaxial cable, wire, televi- 
sion relay or any other means whatsoever, or (b) pending the availability of 
such means of interconnecting the stations with the network at an expenditure 
which is not unreasonable in comparison with the cost of interconnecting Li- 
censee’s other affiliated stations, are parties to noninterconnected affiliation 
agreements with Licensee. Such stations shall only be deemed to be affiliated 
stations so long as they regularly broadcast such programs or appear on such 
rate cards, as the case may be. All television broadcasting stations in the 
United States which are owned and operated by Licensee and which broadcast 
Licensee’s network television programs shall be deemed to be affiliated stations 
for the purposes of this agreement, whether or not they appear on Licensee’s 
network television rate cards. 

ID. ‘“‘Licensee’s occasional affiliated stations” as used in this agreement shall 
be deemed to mean television broadcasting stations not on Licensee’s television 
network rate cards to which Licensee only supplies network commercial tele- 
vision programs on the specific request of sponsors or to which Licensee only 
supplies occasional network sustaining television programs of such national or 
public scope as a Presidential address or inauguration, addresses by interna- 
tionally prominent governmental officials, a Eucharistic Congress, the launching 
of a battleship, or other sustaining television programs of equal public importance 
in the public interest, and such stations shall be deemed to he affiliated stations 
of Licensee solely for the purpose of such network commercial television pro- 
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grams or such occasional network sustaining television programs, as the case 
may be, and shall not be deemed affiliated with Licensee for any other purpose. 

3. A. Licensee agrees to furnish to Society during the term of this agreement 
a list of all musical compositions (or, at the option of Licensee, a list of all 
musical compositions licensed hereunder) broadcast on network television pro- 
grams of Licensee, showing the stations over which such programs are broad- 
cast, the title of each composition and the composer and author thereof, and 
a brief notation of the scenery and costumes used. 

B. At the request of Society, Licensee will furnish to Society the dialogue, if 
any, used in specified programs. Society will only ask for dialogue where it is 
reasonably necessary for its purposes. In cases where dialogue is only available 
in recorded form it will be sufficient for Licensees to permit Society to screen the 
recording. When the dialogue is available in written form in any of the cities 
where Society has an office and it is inconvenient for Licensee to make an addi- 
tional copy, it will be sufficient if Licensee permits a representative of Society to 
examine the file copy of the dialogue at Licensee’s office. Licensee will have no 
obligation to furnish Society with dialogue in cases where it does not have within 
its control either a written or recorded version of the dialogue. 

C. With respect to motion pictures broadcast on network television programs 
of Licensee, Licensee’s obligations under subparagraphs A and B of this para- 
graph 3 shall be deemed to have been complied with if Licensee shall identify 
the picture for Society by its title, the name of the producer where available, 
and the copyright notice contained therein where available, and shall show 
the stations over which such programs are broadcast. If Society does not have 
a music cue shee for such picture, and Licensee does have such a sheet, Licensee 
shall make such music cue sheet available to Society for examination at Society’s 
request and Society shall return such sheet to Licensee promptly. 

D. The provisions of subparagraphs B and C of this paragraph 8 shall not 
limit Licensee’s obligation to cooperate with Society in connection with any 
claim, demand or action referred to on paragraph 9A of this agreement. 

4. A. The members of Society shall have the right, at any time and from time 
to time, in good faith, to restrict the television broadcasting of compositions 
from musical comedies, operas, operettas and motion pictures, or any other 
composition being excessively broadcast, only for the purpose of preventing 
harmful effect upon such musical comedies, operas, operettas, motion pictures or 
compositions, in respect of other interests under the copyrights thereof: Pro- 
vided, however, That the maximum number of compositions which may be at any 
time thus restricted shall not exceed 750 and moreover that limited licenses 
will be granted upon application to Society entirely free of additional charge as 
to restricted compositions, if and when the copyright owners thereof are unable 
to show reasonable hazards to their major interests likely to result from such 
television broadcasting: And provided further, That such right to restrict any 
such composition shall not be exercised for the purpose of permitting the fixing 
or regulating of fees for the recording or transcribing of such composition ; And 
provided further, That in no case shall any charges, “free plugs,” or other con- 
sideration be required in respect of any permission granted to perform a restricted 
composition; And provided further, That in no event shall any composition, 
after the initial television broadcast thereof, be restricted for the purpose of 
confining further television broadcasts thereof to a particular artists, station, 
network or program. 

B. Society reserves the further right, at any time and from time to time, 
in good faith, to restrict the television broadcasting of any compositions, over 
and above the number specified in the previous paragraph, only as to which 
any suit has been brought or threatened on a claim that such composition in- 
fringes a composition not contained in the repertory of Society or on a claim 
by a nonmember of Society or by a member not listed in Schedule A, as the same 
may be augmented from time to time, that Society does not have the right to 
license the public performance of such composition by television broadcasting. 

5. A. In consideration of the license herein granted, Licensee agrees to pay to 
Society the following: 

a. Sustaining fee—F¥or each calendar month during the term hereof a 
sum of Twelve and 50/100 Dollars ($12.50) for each of Licensee’s affiliated 
stations. No sustaining fee will be paid hereunder for Licensee’s occasional 
affiliated stations. 

b. Commercial fee.—In addition, a sum equal to 2% percent of its net 
receipts from sponsors after deductions, and 
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ec. Annual Adjustments.—If, with respect to any calendar year during the 
term of this agreement, the total income received by Society from all tele- 
vision network blanket licensees is less than the total income received from 
such television network blanket licensees for the year 1953, then Licensee 
shall pay, within 60 days after the end of each such calendar year during 
the term of this agreement, such proportion of the difference as its pay- 
ment to Society under this agreement for such ealendar year bears to the 
total payments to Society for such calendar year by all television network 
blanket licensees, but in no event shall the total payment to Society by 
Licensee for any calendar year of this agreement exceed the payment to 
Society which Licensee would have made fur Licensee’s television network 
had Licensee’s payment for that year been computed at the rate applicable 
under the blanket network television license which was in effect in 1953. 
In applying the blanket network television license which was in effect in 
1953 to later calendar years pursuant to this agreement the following shall 
be deemed incorporated therein for the purpose of this subdivision ¢ of this 
subparagraph A only: 

(a) the final paragraph of subdivision a of subparagraph C of para- 
graph 5 thereof which placed a limitation on the deduction for cost of 
interconnection facilities in each of the years from 1949 to 1953 shall 
be deemed deleted ; and 

(b) subdivision a of subparagraph A of paragraph 5 thereof relating 
to the Sustaining Fee shall be deemed modified to read as follows: 

“a. Sustaining fee.—For each calendar month during the term hereof 
a sum of Twelve and 50/100 Dollars ($12.50) for each of Licensee's 
affiliated stations. No sustaining fee will be paid hereunder for Licensee’s 
occasional affiliated stations.” 

B. The term “net receipts from sponsors” as used in this agreement shall be 
deemed to mean the gross amount paid for the use of television broadcasting 
facilities for Licensee’s network television programs, as defined herein, less any 
advertising agency commission not to exceed 15 percent actually allowed to a 
recognized advertising agency not owned or controlled by Licensee, or, in the 
case of cooperative programs, by the affiliated station allowing such commission. 

C. The term “net receipts from sponsors after deductions” as used in this 
agreement shall be deemed to mean net receipts from sponsors, less the sum of 
the following deductions: 

a. The amount paid by Licensee to the American Telephone and Telegraph 
Company, or any other common carrier, for the facilities used by Licensee at any 
time during the term hereof in interconnecting Licensee’s affiliated stations 
(other than its occasional affiliated stations te which Licensee supplies ocea- 
sional network sustaining television programs) for the purpose of broadcasting 
network television programs. In the event that Licensee obtains facilities for 
the interconnection of such affiliated stations for such purpose from any source 
other than the American Telephone and Telegraph Company or any other com- 
mon carrier, then the cost to Licensee of such other facilities shall likewise be 
deductible. In the event that Licensee supplies its own facilities for the inter- 
connection of such affiliated stations for such purpose, then the cost to Licensee 
of furnishing and operating such facilities shall likewise be deductible, but in 
no event shall such deduction exceed the amount which would have been deduet- 
ible if common-carrier facilities had been used for such purpose. 

b. The actual cost of raw stock and processing of recordings of Licensee's 
network television prograins by so-called kinescope recordings (or other means 
used for the same purpose) for the purpose of furnishing such recordings to 
affiliated stations within the scope of the authorization contained in the letter 
attached as exhibit 5 to the Network Letter, and of transporting such recordings 
to affiliated stations, less any amounts paid by such affiliated stations to Licensee 
for such recordings. 

e. A sales commission on the net receipts from sponsors equal to 15 percent of 
such net receipts. 

D. The term “gross amount paid for the use of television broadcasting facil- 
ities for Licensee’s network television programs” as used in this agreement shall 
be deemed to mean all payments made (whether in money or in any other form) 
by or on behalf of the sponsor of each program for the use of Licensee's tele- 
vision broadcasting facilities for all such network television programs, after 
deducting only rate-card discounts, quantity and/or frequency, actually allowed, 
and whether such payment shall have been made directly to Licensee or to any 
other persons, firms, or corporations. Where merchundise, services, or any 
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thing or service of value is received in lieu of cash consideration for the use 
of Licensee’s network television broadcasting facilities, the same shall be 
described and the reasonable value thereof determined and accounting made to 
Society upon the same basis as if a regular billing had been made by Licensee 
therefor in a sum equal to such reasonable value which in no event shall be 
deemed to exceed Licensee’s prevailing published card rate for such television 
proadeasting facilities. 

E. No payment shall be required hereunder with respect to bona fide charges 
for the use of facilities furnished by Licensee to sponsors other than for time on 
the air, as such: Provided, 

a. That such charges are itemized separately when billed to the sponsors or 
their advertising agencies : and 

b. That such charges are in addition to Licensee’s published applicable card 
rate (less applicable rate card discounts, quantity, and/or frequency, actually 
allowed) for the use of Licensee’s television broadcasting facilities (i. e., time on 
the air) for the actual broadcast. 

For the purpose of this subparagraph EH, there shall be included in the term 
“Licensee’s published applicable card rate (less applicable rate card discounts, 
quantity and/or frequency, actually allowed) for the use of Licensee’s television 
broadcasting facilities (i. e., time on the air) for the actual broadcast” charges 
for facilities normally required at Licensee’s television network as a bona fide 
minimum for the television broadcast of a live studio program or a film program, 
as the case may be, excluding bona fide charges for rehearsal provided that they 
comply with the requirements of subdivisions a and b of this subparagraph BE. 

F. a. Cooperative programs are programs which are furnished by Licensee to 
its affiliated stations under an arrangement permitting an affiliate to broadcast 
such programs on a sustaining basis or on a commercial basis under the spon- 
sorship of a local, regional, or national advertiser contracting directly with such 
affiliated station or its representative for the incorporation of the commercial 
credits of such advertiser into the program as broadcast by such affiliated sta- 
tion. For the purposes of this agreement only, and without prejudice to the 
position of Society or Licensee or of its affiliated stations as to the status of 
cooperative programs under Society’s nonvisual broadcasting licenses, such co- 
operative television programs of Licensee shall be deemed to be Licensee’s net- 
work television programs covered by this agreement. 

b. In the case of cooperative television programs the term “gross amount paid 
for the use of television broadcasting facilities for Licensee’s network television 
programs” as used in this agreement shall be deemed to mean the aggregate 
of the rate card rates therefor applicable to each of the particular sponsors 
(local, regional, or national, as the case may be) and to the periods occupied 
by cooperative programs at the respective affiliated stations where such programs 
are commercially sponsored, after deducting only rate card discounts, quantity, 
and/or frequency, actually allowed, except that in the case of package sales of 
time and talent combined, the rate cards discounts, quantity, and/or frequency, to 
be deducted from the rate card rates shall be those applicable, in accordance 
with such affiliate’s rate card, to each of the particular sponsors (local, regional, 
or national, as the case may be) to whom such package sales are made and to 
the periods occupied by such cooperative programs at the respective affiliated 
stations where the programs which are the subject of such package sales are 
commercially sponsored, as certified to Licensee by such respective affiliates. 

ec. Licensee agrees that a condition of its supplying cooperative programs to 
any affiliated station with the right to sell such cooperative programs locally 
shall be that Society’s right to audit the books of such affiliated station under 
any local television agreement between Society and such affiliated station shall 
be deemed to extend to the matters specified in subdivision b of this subparagraph 
F and any advertising agency commission deducted in accordance with the pro- 
visions of subparagraph B of this paragraph 5 with respect to such affiliated 
Station in connection with Licensee’s cooperative programs. In the event that 
such audit establishes that any certification by any affiliated station pursuant 
to subdivision b of this subparagraph F, or to subparagraph B of this paragraph 
5, is incorrect, the amounts paid Society by Licensee based upon such certification 
shall be correspondingly adjusted, but no such adjustment shall be made as to 
broadcasts made more than thirty (30) months prior to receipt of notice from 
Society that a discrepancy exists between the amounts paid and payable here- 
under with respect to such broadcasts. 

G. No payment shall be required hereunder with respect to any sums received 
from political network television programs of Licensee, nor shall any payment be 
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required with respect to broadcasts of Licensee’s network television programs 
over or through stations located outside the United States, and such foreign sta- 
tions are not hereby granted any right to perform the compositions licensed 
hereunder. 

H. No payment shall be required hereunder with respect to a network com- 
mercial television program of Licensee presented by a motion picture or by 
transcription if a license has been granted by Society (as distinguished from its 
members) at the source to perform on such network commercial television pro- 
zram by means of such motion picture or by such transcription, as the case may 
be, the musical compositions embodied therein. 

I. If any network television program of Licensee produced solely for broad- 
casting purposes is presented in a studio, auditorium or hall where an audience 
is admitted free of charge, or where the entire admittance charge is paid to an 
eleemosynary institution which shall request a gratuitous license from Society, 
no additional royalties or fees shall be charged by reason of the presence of 
such audience. 

6. A. As to Sustaining Fee, Licensee shall on the twentieth day of each month 
during the term of this agreement pay to Society the monthly Sustaining Fee 
payable by Licensee to Society hereunder and such payments shall be accom- 
— by statements setting forth the basis upon whivh the computation is 
made. 

B. As to Commercial Fee, Licensee shall render monthly statements to Society 
on or before the twentieth day of each month covering the period of the pre- 
ceding calendar month, on forms supplied gratis by Society, with respect to all 
gross amounts paid for the use of television broadcasting facilities for Licensee’s 
network television programs, and also showing all deductions in order to arrive 
at “net receipts from sponsors” and “net receipts from sponsors after deduc- 
tions” as herein provided, without exception, and the percentage thereof pay- 
able to Society, which statements shall be accompanied by remittance due Society 
under the terms hereof. 

C. Accountings and payments shall be made on a billing basis, with a right of 
deduction or rebate for bad accounts and discounts allowed or rebates paid. 
All billings made subsequent to the termination of this agreement with respect 
to network television broadcasts made during the term hereof shall be accounted 
for by Licensee as and when such billings are made by Licensee. 

7. Society shall have the right, by its duly authorized representatives, at any 
time during customary business hours, to examine the books and records of 
account of Licensee only to such extent as may be necessary to verify any 
statement of accounting required pursuant hereto. Society shall consider all 
data and information coming to its attention as a result of any such examina- 
tion of books and records as completely and entirely confidential. 

8. Upon any breach or default by Licensee of any terms herein contained re- 
lating to the reports, accountings, or payments required to be made by Licensee, 
Society may give Licensee thirty (80) days’ notice in writing to cure such breach 
or default, and in the event that such breach or default has not been cured 
within said thirty (30) days, Society may then promptly terminate this license. 

9. A. Society agrees to indemnify, save, and hold Licensee, its affiliated stations, 
sponsors, and their advertising agencies, its and their artists, and each of them 
harmless, and defend Licensee, its affiliated stations, sponsors, and their adver- 
tising agencies, its and their artists, and each of them from and against any 
claim, demand or suit that may be made or brought against them or any of 
them with respect to performances given on Licensee’s network television pro- 
zrams during the term hereof in accordance with this license of (a) “cleared 
compositions,’ or (b) musical compositions heretofore copyrighted, composed 
or written by members of Society listed in schedule A as augmented from time 
to time and now or hereafter during the term hereof in the repertory of Society, 
or (¢c) musical compositions hereafter during the term hereof copyrighted, com- 
posed, or written by such members of Society, or (d) musical compositions which 
society shall hereafter certify in writing to Licensee as musical compositions 
copyrighted, composed, or written by such members of Society and included in 
Society’s repertory for the purposes of this agreement, or (e) musical composi- 
tions “deemed to be included in the repertory of Society” in accordance with the 
provisions of subparagraph C of this paragraph 9. In the event of the service 
upon Licensee of any notice, process, paper, or pleading under which a ciaim, de- 
mand, or action is made or begun against Licensee on account of any snch matter 
as is hereinabove referred to, Licensee shall promptly give Society written notice 
thereof and simultaneously therewith deliver to Society any such notice, process, 
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paper, or pleading, or a copy thereof, and Society at its own expense shall have 
sole charge of the defense of any such action or proceeding. Licensee, however, 
shall have the right to engage counsel of its own, at its own expense, who imay 
participate in the defense of any such action or proceeding and with whom coun- 
sel for Society shall cooperate. Licensee shall cooperate with Society in every 
way in the defense of any such action or proceeding, and in any appeals that 
may be taken from any judgments or orders entered therein, and shall execute 
all pleadings, bonds, or other instruments, but at the sole expense of Society, 
that may be required in order properly te defend and resist any such action 
or proceeding, and prosecute any appeals taken therein. In the event of the 
service upon Licensee of any notice, process, paper, or pleading under which a 
claim, demand, or action is made or begun against Licensee on account of the 
performance on Licensee’s network television programs of any musical com- 
position (other than a “cleared composition”) contained in the repertory of 
Society but not heretofore or hereafter during the term hereof copyrighted, 
composed or written by members of Society and not certified by Society as a 
musical composition copyrighted, composed or written by members of Society, 
Society agrees at the request of Licensee to cooperate with and assist Licensee 
in the defense of any such action or proceeding, and in any appeals that Licensee 
may elect to take from any judgments or orders entered therein. 

B. As used in this paragraph 9, a “cleared composition” shall mean any com- 
position in the repertory of Society, not copyrighted, composed or written by 
a member of Society, which Society shall have notified Licensee is a composition 
with respect to which Society is willing to indemnify Licensee, provided that 
the performance of such composition shall be made on the specific network 
television program of Licensee for which a clearance shall have been given by 
Society: Provided further, however, That in the event that Society notifies 
Licensee in writing that it is willing to clear such a composition without limita- 
tion to a specific program, such composition shall thereafter be regarded as a 
“cleared composition” until such time as Society shall rescind such clearance. 

C. For the purpose of this paragraph 9 only, any musical composition (other 
than a musical composition or group of musical compositions expressly excepted 
therefrom or that may be restricted because of the operation of paragraph 4 
hereof which is listed in either 

(a) the perforated sheets known as the “ASCAP Index” previously fur- 

nished by Society to Licensee, or 

(b) the bound volume entitled “ASCAP Index 1952”, 
as the same may have been revised heretofore or as the same may hereafter 
be revised, as a musical composition heretofore copyrighted by a present mem- 
ber of Society listed in schedule A as such list of present members may be aug- 
mented from time to time shall be deemed to be included in the repertory of 
Society. Society shall have the right to make reasonable revision in such Indices 
from time to time: Provided, however, That no such revision and no exception 
referred to above shall be effective as to any broadcast of Licensee’s network 
programs made, or delayed or repeat broadcasts thereof scheduled, prior to the 
date on which Licensee shall have received notice of such revision or exception. 
Nothing in this subparagraph C shall be deemed to limit Licensee’s rights or to 
limit or affect Licensee’s obligations to pay the license fees payable under this 
agreement or to limit Society’s obligations to indemnify as provided in subpara- 
graph A of this paragraph Y. 

D. The provisions contained in this paragraph 9 shall apply to Licensee’s affil- 
iated stations, sponsors and their advertising agencies, and its or their artists, 
as to Licensee’s network television programs with the same effect as if in each 
instance there had been added to “License” the words “its affiliated stations, 
saan and their advertising agencies, its and their artists, and each of 
them.” 

10. Society agrees during the term hereof to maintain for the service of 
Licensee substantially Society’s present repertory of compositions copyrighted, 
composed, or written by present members of Society, listed in schedule A as 
such list of present members may be augmented from time to time. In case 
there shall be u substantial diminution, by reason of action by Society or any 
such members, in the use which Licensee may make of compositions copyrighted, 
composed, or written by such members of Society as compared to the use which 
Licensee customarily has been permitted to make of such compositions prior to 
the actual execution of this agreement or in case there shall be a substantial 
diminution in Suciety’s present repertory of compositions copyrighted, composed, 
or written by present members of Society listed in schedule A as such list of 
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present members may be augmented from time to time, Licensee may give Society 
thirty (30) days’ notice in writing to cure such substantial diminution. In the 
event that such substantial diminution in use or repertory has not been cured 
within said thirty (30) duys, Licensee may then promptly terminate this agree- 
ment. If Licensee does not so terminate, Licensee shall have the right to obtain 
a reduction, as hereinafter provided, in the percentage payable on its “net 
receipts from sponsors after deductions” proportionate to sucn substantial 
diminution in use or repertory. 

In the event that (a) such a substantial diminution in use or repertory shall 
have occurred and licensee shall have notified Society thereof, and (b) Society 
shall not have cured such diminution within thirty (80) days thereafter, and 
(c) Society and Licensee shall be unable to agree within such thirty (30) days 
either as to the existence of such a diminution as would justify a decrease in 
the license fees payable hereunder or as to the appropriate reduction in the 
percentage payable on licensee’s “net receipts from sponsors after deductions” 
by reason of such diminution, and (d) Licensee shall not have terminated this 
agreement as herein provided, the controversy shall be determined by arbitration 
as herein provided. 

In the event that such a substantial diminution in use or repertory shall have 
been determined to exist as herein provided and thereafter Society shall have 
cured such diminution, Society shall have the right to obtain, as herein provided, 
the restoration of any reduction theretofore made in the license fees payable 
under this agreement by reason of such diminution. In the event that Society 
shall notify Licensee that in Society’s opinion any substantial diminution in use 
or repertory shall have been cured and within thirty (80) days thereafter Society 
and Licensee shall be unable to agree as to whether or not such diminution shall 
have been cured, the controversy shall be determined by arbitration as herein 
provided. 

Any award of the arbitrators with respect to any controversy submitted to 
arbitration under this paragraph 10 and reducing or restoring the percentage 
payable by Licensee hereunder shall be effective as of whichever shall be the 
later of (a) the date on which Licensee or Society, as the case may be, shall 
have given the other notice of such substantial diminution in use or repertory 
or the curing thereof, or (b) the date, if any, which the arbitrators shall specify 
as the date on which such diminution occurred or was cured. 

In case any controversy is to be determined by arbitration as provided above, 
such arbitration shall be conducted under and pursuant to the laws of the State 
ot New York, in accordance with the provisions of paragraph 11 hereof. 

In case the arbitrators shall determine that there has been such a substantial 
diminution in use or repertory and shall make an award reducing the percentage 
payable by Licensee on its “net receipts from sponsors after deductions,” the 
reduction in such percentage payable by Licensee made by such award shall in 
no event be greater than the participation in such percentage payments of the 
publisher member or members of Society whose catalogue or catalogues shall 
have been the subject of such substantial diminution in use or repertory. The 
participation of such publisher member or members in such percentage pay- 
ments made by Licensee hereunder shall be deemed to be the same percentage of 
such payments by Licensee as the percentage which such publisher member’s or 
meiubers’ income from Society in respect of television distribution for the year 
inimediately preceding shall bear to the entire distribution of royalties in respect 
of television by Svociety to all of its publisher members during such year. 

11. In the event that during the term of this agreement there is to be deter- 
mined by arbitration hereunder whether there has been such a substantial dimi- 
nution in use or repertory and, if sv, the percentage by which the license fees 
payable hereunder shall be reduced by the reason thereof, or whether a substan- 
tial diminution has been cured, as the cuse may be, as provided in paragraph 10, 
each party shall on written notice to the other appoint an arbitrator within two 
(2) weeks after the expiration of the applicable thirty (30) day period specified 
in paragraph 10 hereof. 

In the event that within ten (10) days after the giving of such notice by one 
party, the other shall not by written notice appoint another arbitrator, then upon 
the written request of either party (or both) the person who is at the time per- 
forming the functions of President of the American Arbitration Association 
shall appoint the second arbitrator. V/hen two arbitrators have been appointed 
they shall, if possible, agree upon a third arbitrator and shall appoint him by 
notice in writing, in triplicate, signed by both of them, one of which triplicate 
notices shall be given to each party hereto. If ten (10) days shall elapse after 
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the appointment of the second arbitrator without notice of the appointment of 
the third arbitrator having been given, then upon the written request of either 
party (or both) the person who is at the time performing the functions of 
President of the American Arbitration Association shall appoint the third arbi- 
trator. Upon appointment of the third arbitrator the three arbitrators shall 
hold a hearing and give opportunity to each party hereto to present his case in 
the presence of the other, and shall then make their award determining the 
license fees which shall be paid by Licensee to Society, taking into consideration 
all applicable factors which tend to determine whetber there has been such a 
substantial diminution and, if so, the extent thereof and the percentage by 
which the license fees payable hereunder shall be reduced by reason thereof, or 
whether a substantial diminution has been cured, as the case may be, as pro- 
yided in paragraph 10. The arbitration shall be conducted in accordance with 
the rules of the American Arbitration Association then in effect. 

The award of the majority of the arbitrators shall be binding upon the parties 
hereto, judgment may be entered thereon in any court having jurisdiction, and 
this agreement shall be deemed to be modified accordingly. Such award shall 
include the fixing of the expenses of the arbitration, which shall be borne equally 
by both parties. 

12. In the event of any major interference with the operations of Licensee’s 
television network due to governmental measures or restrictions, Licensee shall 
have the right to terminate this agreement upon seven (7) days’ notice. 

13. All notices required or permitted to be given by either of the parties to the 
other hereunder shall be duly and properly given if mailed to such other party 
by registered United States mail addressed to such other party at its main office 
for the transaction of business. 

14. This agreement shall enure to the benefit of and shall be binding upon 
the parties hereto and their respective successors and assigns, but no assignment 
shall relieve the parties hereto of their respective obligations hereunder as to 
performances broadcast, acts done and obligations incurred prior to the effective 
date of the assignment. 

IN WITNESS WHEREOF, this agreement has been duly executed by Society and 
Licensee this day of , 1954, as of the Ist day of January 1954. 


AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, 


(Network letter) 


To New York Crry BroaDcastine Co. 

This letter is being executed simultaneously with a network television license 
agreement between us of even date and shall be deemed to be a part thereof. 

I. The requirement of paragraph 3A of such agreement that you list the com- 
positions broadcast on network television programs and the stations over which 
network television programs are broadcast shall be deemed to have been com- 
plied with by your continuing to furnish to us the same types of reports as you 
have furnished under the present nonvisual broadeasting agreements between us, 

Without affecting the provisions of paragraph 3C the requirement of paragraph 
3A with respect to a brief notation of scenery and costumes shall be deemed to 
have been complied with if you furnish us a notation with respect thereto similar 
to the forms hereto attached as exhibits 1, 2, 3, and 4. 

II. Referring to paragraph 4A, which provides that a maximum of 750 compo- 
sitions may be restricted for the purposes therein set forth, Society agrees that 
it will use its best efforts to keep the number of compositions on the restricted 
list down to a minimum, and if possible, substantially below the figure of 750. 
The practices with reference to the restriction of compositions followed under 
the present nonvisual broadcasting license agreements between us shall be 
applicable to such network television license agreement. The practices with 
respect to any composition withdrawn as a result of any revision of the indices 
shall be the same in respect of prior notice and effective date as the practices 
with reference to the restriction of compositions. 

III. Society agrees not to enter into, recognize as valid, or perform any per- 
forming license agreement which shall result in discriminating in price or 
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terms between Licensee and other licensees similarly situated unless it first 
offers to modify this agreement to conform to the prices and terms of such agree- 
ment with such other licensees and gives Licensee ample opportunity to ac- 
cept such modification: Provided, however, That differentials based upon ap- 
plicable business factors which justify different prices or terms shall not be 
considered discriminations within the meaning of this paragraph III: And pro- 
vided further, That, if as a result of a judicial decision or arbitration award fix- 
ing different prices or terms than those provided for in said agreement between 
us of even date, a performing license agreement in accordance therewith shall 
be entered into between Society and any other network television broadcaster 
similarly situated at such different prices or terms, then the judicial decision 
or arbitration award determining such prices and terms shall be binding only 
upon the parties to the proceeding in which such decision or award is made, 
and Society shall not be required to offer such prices and terms to Licensee: 
And provided further, That if such decision or award shall result in the grant by 
Society to such other network television broadcaster of a broader license (i. e., a 
license providing for a wider scope of use or lesser restrictions thereon) than that 
provided for in said agreement between us of even date, then such broader license 
shall be made available to Licensee upon the terms and conditions provided for in 
such decision or award, except that in such event the license fee payable by 
Licensee to Society shall be that which is payable under paragraph 5 of said 
agreement between us of even date, or that which is fixed in such decision or 
award, whichever shall be higher. 
IV. Society agrees in connection with the publishers’ letters accompanying the 
Blanket Network Television Licenses to request and to use its best endeavors 
to obtain extensions of such grants for the period from January 1, 1954, to De- 
cember 31, 1957, and an expansion of the scope of such grants in the form attached 
hereto as Exhibit 5. 
Very truly yours, 
AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, 


Accepted and agreed to: 


EXHIBIT 1 
Bonny MAID VERSATILE VARIETIES 


WNBT (Date of program), 9 p. m. 
Theme: The Campbells Are Coming (spec lyrics) (PD) 
The Skeptics—Comedy pantomime team, nightclub set, evening clothes (all 
numbers instrumental background) 
1. Spring Song, Mendelssohn (PD) 
2. School Days (Mills) 
3. Honeysuckle Rose (Santly) 
4. Silver Threads Among the Gold (Crawford) 
Under Twins—Comedy dance and song team, nightclub set, evening clothes 
1. Sophisticated Lady (Mills), Inst. Bg 
2. Margie (Mills), voce 
Leonne Hall—Voealist, nightclub set, evening clothes 
1. It’s a Big Wide Wonderful World (BMI) 
2. The Boy Next Door (Feist) 
Arleigh Peterson Trio—Dancer, singer, and voodoo drummer, nightclub set, voo- 
doo African costumes 
1. Babalu (Peer), voe 
2. Elube Chango (Peer), Inst. Bg 
George Givot—Comedy vocalist, nightclub set, evening clothes 
1. The Greek Ambassador, George Givot (Ms), voe. 
Sig: Contact: Zalantis (date program typed) 
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Exureit 2 
Mouawk SxHow Room 


WNBT (date of program), 7:30 p. m. 
Sig: Irish Washerwoman (PD) 
Morton Downey—Bandstand set, street clothes (all numbers vocal) 
1. Blue Skies (Berlin) 
2. Don’t Blame Me (Robbins) 
3. It’s My Desire (Dorsey) 
4. Sunny Side of the Street (Shapiro) 
Sig: Contact: Zalantis (date program typed) 


ExuHIRritT 3 
KUKLA, FRAN, AND OLLIE 


WNBT (date of program) 7:00 p. m. 
Sig: 

Hop Hop Hop (PD) 

Sub theme Fascinato (MS) 

Exit music Fascinato (MS) 


Puppet set 
1. Morning on the Farm (LEEDS) Vocal 
2. Country Style (B and VH) Inst. Bg. 
3. Ole Dan Tucker (PD) Vocal 

Sig: Contact: Zalantis (date program typed) 


ExHtpit 4 


Tue Bia Story 


WNBT (Date of Program) 9:30 p. m. 

Sig. The Big Story, Viadimiri Selinsky (MS) 

. Shores of Sorrento, R. Strauss, Victor 18535 (PD) 

. Tod Und Verkarung, R. Strauss, Victor 8290 A (PD) 

. Symphonie Moderne, Steiner, Victor 11-8303 (Remick) 

Symphony No. 5, Prokofieff, Victor 11-9442 A (PD) 

Adventures in a Perambulator, J. A. Carpenter, Victor 8457 (G. Schirmer) 

Firebird Suite, Stravinsky, Victor 16697 (PD) 

. Tapiola, Sibelius, Victor 12-0950 (B and H) 

. Network Cues: 
Dramatics I, Cut 12 ND 7 MM, 8560, NBC property 
Curtains II, Cut 8 ND 7 MM, 8662, NBC property 
Mysterious VI, Cut 12 ND 7 MM, 8658, NBC property 
Dramatics II, Cut 4 ND 7 MM, 8651, NBC property 
Curtains I, Cut 12 ND 7 MM, 8651, NBC property 


1 
2 
3 
4. 
5. 
6. 
7 
8 


Sig: 
Note: All musie used as bridges and incidental background 
Contact: Zalantis, January 1, 1954 


ExuHrsit 5 


AMERICAN BROADCASTING Co., ING., 
New York, N. Y.: 


We refer to the network television music performing rights license agreements 
which are about to be entered into between you and the American Society of Com- 
posers, Authors and Publishers (hereinafter called Society). We both recognize 
that delayed and repeat broadcasts (i. e., broadcasts over certain affiliated sta- 
tions subsequent to the original broadcast) of network television programs are 
often necessitated by time differentials and other circumstances such as unavail- 
ability of facilities, conflicting program schedules, etc. Also, the coaxial cables 
connecting television stations are still in the early stages of development, and it is 
not now—and may not be for several years—possible to connect by cable all of the 
television stations affiliated with the several networks. Consequently, you have 
asked the publisher members of Society to grant you the right to make and cause 
to be made kinescope recordings under certain specified conditions, as herein- 
after set forth, and you have stated that the grant of such right is a condition 
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precedent to your executing the aforementioned license agreements with Society. 
Accordingly, we hereby grant you, during the entire term of such license agree- 
ments (that is, until December 31, 1957) or until the date of prior termination 
of such license agreements, and without the payment of any fees, the following 
rights: 

(a) To make or cause to be made simultaneously with any original broad- 
cast consisting (1) of live performances or (2) of live performances accom- 
panied in part by other material, of any of your network television programs 
containing performances of musical compositions 

(i) licensed under the aforementioned license agreements, and 

(ii) now or hereafter owned or controlled by us, recordings of such 
program, as broadcast, for the limited purposes set forth in subpara- 
graph (b) below; and 

(b) To use such recordings or cause the same to be used (i) for reference, 
file and private audition purposes, (ii) for making one broadcast (delayed 
or repeat) over each of such of your affiliated network television stations 
(including company-owned stations) as did not broadcast the program simul- 
taneously with the original broadcast; Provided, That such broadcast is 
made within a period of 60 days after the date of such original broadcast: 
And provided further, That any such delayed or repeat broadcasts shall not 
be made for any purpose other than to complete the network broadcast of 
such program, and (iii) for making a “trailer” or excerpt utilizing a portion 
of any such recording not exceeding 2 minutes in duration, to be broadcast 
by television over your television network and any of your affiliated stations 
(including company-owned stations) for the purpose of advertising and pro- 
moting the broadcast over your television network and such respective sta- 
tions of the program series of which the recorded broadcast shall be a part, 
provided that no such trailer or excerpt shall be broadcast subsequent to the 
broadcast of the last program in such series during the term of such license 
agreements. 

It is also recognized that on some occasions scheduled original network broad- 
casts may be prerecorded for onetime use in lieu of five broadcast. Accordingly 
we hereby grant you during the term provided for above, the following rights: 

(a) To make or cause to be made in advance of any of your scheduled orig- 
inal network broadcasts consisting (1) of live performances or (2) of live 
performances accompanied in part by other material, of any such scheduled 
original network television program containing performances of musical 
compositions 

(i) licensed under the aforementioned license agreements, and 

(ii) now or hereafter owned or controlled by us, recordings of such 
program, as scheduled expressly for such original network broadcast, 
for the limited purposes set forth in subparagraph (b) below; and 

(b) To use such recordings or cause the same to be used 

(i) for making one network television broadcast over your television 
network and 
(ii) for making one broadcast (delayed or repeat) over each of such 
of your affiliated network television stations (including company-owned 
stations) as did not broadcast the program simultaneously with the orig- 
inal broadcast of such prerecorded program: Provided, That such broad- 
cast is made within a period of 60 days after the date of such original 
broadeast: And provided further, That any such delayed or repeat 
broadcasts shall not be made for any purpose other than to complete 
the network broadcast of such programs, and 
(iii) for making a “trailer” or excerpt utilizing a portion of any such 
recording not exceeding 2 minutes in duration, to be broadcast by tele- 
vision over your television network and any of your affiliated stations 
(including company-owned stations) for the purpose of advertising and 
promoting the broadcast over your television network and such respec- 
tive stations of the program series of which the recorded broadeast shal 
be a part: Provided, That no such trailer or excerpt shall be broadcast 
subsequent to the broadeast of the last program in such series during 
the term of such license agreements, 
Provided, in the case of recordings of material other than live performances, this 
grant shall not be deemed to modify, alter, or suspend in any way limitations 
existing with respect to the material so recorded. 
Very truly yours, 
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Loca STATION BLANKET TELEVISION LICENSE 


AGREEMENT made between AMERICAN Society or COMPOSERS, AUTHFRS, aND 

PUBLISHERS (herein referred to as “Socrery”’) and 
(herein referred to as “LiceNsEE”) as follows: 

1. A. Society grants to Licensee and Licensee accepts for a period commencing 
as of 
and ending December 31, 1957, a license to perform publicly by television 
proadcasting on Licensee’s local television programs from Television Station 

located at 
(herein referred to as “the Station”) nondramatic performances of the separate 
musical compositions heretofore copyrighted, composed or written by those 
members of Society listed in Schedule A attached hereto (as the same may be 
augmented from time to time) and now or hereafter during the term hereof in 
the repertory of Society, or hereafter during the term hereof copyrighted, com- 
posed or written by such members of Society or of which Society shall have the 
right to license such performing rights. As additional members of Society here- 
after grant to Society the right to license performances by means of television 
proadcasting, such additional members will be added to those listed in Schedule A 
as of the date upon which Society acquires such rights. 

B. This license does not extend to or include the public performance by tele- 
vision broadcasting or otherwise of any rendition or performance of (a) any 
opera, operetta, musical comedy, play or like production, as such, in whole or 
in part, or (b) any composition from any opera, operetta, musical comedy, play 
or like production (whether or not such opera, operetta, musical comedy, play, 
or like production was presented on the stage of in motion-picture form) in a 
manner which recreates the performance of such composition with substantially 
such distinctive scenery or costume as was used in the presentation of such opera, 
operetta, musical comedy, play, or like production (whether or not such opera, 
operetta, musical comedy, play, or like production was presented on the stage 
or in motion-picture form): Provided, however, That the rights granted to 
Licensee under this agreement shall be deemed to include a grant of the right 
to make nondramatic performances of compositions licensed hereunder by the 
television broadcasting of a motion picture containing such compositions if the 
rights in such motion picture other than those licensed under this agreement 
have been obtained from the parties in interest. 

Nothing herein contained shall be deemed to license the public performance 
by television broadcasting of dramatic performances. Any performance of a 
separate musical composition which is not a dramatic performance, as defined 
herein, shall be deemed to be a nondramatic performance. For the purposes of 
this agreement, a dramatic performance shall mean a performance of a musical 
composition on a television program in which there is a definite plot depicted 
by action and where the performance of the musical composition is woven into 
and carries forward the plot and its accompanying action. The use of dialogue 
to establish a mere program format or the use of any nondramatie device merely 
to introduce a performance of a composition shall not be deemed to make such 
performance dramatic. 

The definition of the terms “dramatic” and “nondramatic” performances con- 
tained in this Subparagraph B are purely for the purposes of this agreement and 
for the term thereof and shall not be binding upon or prejudicial to any position 
taken by either of the parties subsequent to the expiration thereof or for any 
purpose other than this agreement. 

C. Except as expressly herein otherwise provided, nothing herein contained 
shall be construed as authorizing Licensee to grant to others any right to repro- 
duce or perform publicly for profit by any means, method or process whatsoever, 
any of the musical compositions licensed hereunder or as authorizing any re- 
ceiver of any television broadcast to perform publicly or reproduce the same for 
profit, by any means, method, or process whatsoever. 

2. A. “Local television program” as used in this agreement shall be deemed 
to mean a program, whether or not such program shall include visual material, 
broadcast from the Station other than a network television program. The per- 
formances licensed hereunder may originate at the Station or at any other place 
whether or not such other place is licensed to perform publicly for profit the com- 
positions licensed hereunder, regardless of the manner, means, or method of such 
origination ; but nothing herein contained shall be deemed to grant a license to 
such place itself (or to the parties responsible for the performance therein) for 
the public performance for profit in such place of any such compositions. 
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B. “Network television program” as used in this agreement shall be deemed to 
mean a program, whether or not such program shall include visual material, 
broadcast simultaneously or by so-called “delayed” or “repeat” broadcasts 
(sometimes known as “rebroadcasts”) over two or more affiliated stations . 

C. “Affiliated station” as used in this agreement shall be deemed to mean any 
television broadcasting station in the United States which regularly broadcasts 
network television programs of a television network or which appears on the 
television rate cards of such network and which (a) is interconnected with such 
network by coaxial cable, wire, television relay or any other means whatso- 
ever, or (b) pending the availability of such means of interconnecting the sta- 
tion with such network at an expenditure which is not unreasonable in comparison 
with the cost of interconnecting such network’s other affiliated stations, is a 
party to a noninterconnected affiliation agreement with such network. Such 
station shall be deemed to be an affiliated station so long as it regularly broad- 
casts such programs or appears on such rate cards, as the case may be. All 
television broadcasting stations in the United States which are owned and 
operated by a network and which broadcast such network’s television programs 
shall be deemed to be affiliated stations for the purposes of this agreement, 
whether or not they appear on such network’s television rate cards. 

8. A. Licensee agrees to furnish to Society upon request during the term of 
this agreement a list of all musical compositions (or, at the option of Licensee, 
a list of all musical compositions licensed hereunder) broadcast from or 
through the Station on Licensee’s local television programs, showing the title of 
each composition and the composer and author thereof, and a brief notation 
of the scenery and costumes used, provided that Licensee shall not be obligated 
under this paragraph to furnish such a list covering a period or periods in the 
aggregate in excess of three months during any one calendar year. 

B. At the request of Society, Licensee will furnish to Society the dialogue, 
if any, used in specified programs. Society will only ask for dialogue where 
it is reasonably necessary for its purposes. In cases where dialogue is only 
available in recorded form it will be sufficient for Licensee to permit Society 
to screen the recording. When the dialogue is available in written form in any 
of the cities where Society has an office and it is inconvenient for Licensee to 
make an additional copy, it will be sufficient if Licensee permits a representa- 
tive of Society to examine the file copy of the dialogue at Licensee’s office. 
Licensee will have no obligation to furnish Society with dialogue in cases where 
it does not have within its control either a written or recorded version of the 
dialogue. 

C. With respect to motion pictures broadcast from or through the Station on 
Licensee’s local television programs, Licensee’s obligations under Subparagraphs 
A and B of this Paragraph 3 shall be deemed to have been complied with if 
Licensee shall identify the picture for Society by its title, the name of the 
producer where available, and the copyright notice contained therein where 
available. If Society does not have a music cue sheet for such picture, and 
Licensee does have such a sheet, Licensee shall make such music cue sheet avail- 
able to Society for examination at Society’s request and Society shall return 
such sheet to Licensee promptly. 

D. The provisions of Subparagraphs B and C of this Paragraph 3 shall not 
limit Licensee’s obligation to cooperate with Society in connection with any 
claim, demand or action referred to in Paragraph 9 A of this agreement. 

4. A. The members of Society shall have the right, at any time and from time 
to time, in good faith, to restrict the television broadcasting of compositions 
from musical comedies, operas, operattas and motion pictures, or any other com- 
position being excessively broadcast, only for the purpose of preventing harmful 
effect upon such musicial comedies, operas, operettas, motion pictures or com- 
positions, in respect to other interests under the copyrights thereof: Provided, 
however, That the maximum number of compositions which may be at any time 
thus restricted shall not exceed 750 and moreover that limited licenses will be 
granted upon application to Society entirely free of additional charge as to re- 
stricted compositions, if and when the copyright owners thereof are unable to 
show reasonable hazards to their major interests likely to result from such 
television broadcasting: And provided further, That such right to restrict any 
such composition shall not be exercised for the purpose of permitting the fixing 
or regulating of fees for the record or transcribing of such composition: And 
provided further, 'That in no case shall any charges, “free plugs,” or other con- 
sideration be required in respect of any permission granted to perform a restricted 
composition : And provided further, That in no event shall any composition, after 
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the initial television broadcast thereof, be restricted for the purpose of con- 
fining further television broadcasts thereof to a particular artist, station, net- 
work or program. 

B. Society reserves the further right, at any time and from time to time, 
in good faith, to restrict the television broadcasting of any compositions, over 
and above the number specified in the previous paragraph, only as to which any 
suit has been brought or threatened on a claim that such composition infringes 
a composition not contained in the repertory of Society or on a claim by a non- 
member of Society or by a member not listed in Schedule A, as the same may be 
augmented from time to time, that Society does not have the right to license the 
public performance of such composition by television broadcasting. 

5. A. In consideration of the license herein granted, Licensee agrees to pay to 
Society the following: 

a. Sustaining fee.—For each calendar month during each contract year of 
the term hereof, the highest quarter-hour card rate of the Station for a 
single quarter-hour of television broadcasting. 

If such highest quarter-hour card rate changes during any month, the 
monthly sustaining fee of the Station shall be prorated accordingly. 

b. Commercial fee.—In addition, a sum equal to 2.05 percent of its “net 
receipts from sponsors after deductions.” 

B. The term “net receipts from sponsors’ as used in this agreement shall be 
deemed to mean the gross amount paid for the use of television broadcasting 
facilities of the Station for Licensee’s local television programs, as defined herein, 
less any advertising agency commission not to exceed 15 percent actually allowed 
to a recognized advertising agency not owned or controlled by Licensee. 

C. The term “net receipts from sponsors after deductions” as used in this 
agreement shall be deemed to mean net receipts from sponsors, less a sales com- 
mission on the net receipts from sponsors equal to 15 percent of such net receipts. 

D. The term “gross amount paid for the use of television broadcasting fa- 
cilities of the Station for Licensee’s local television programs” as used in this 
agreement shall be deemed to mean all payments made (whether in money or in 
any other form) by or on behalf of the sponsor of each program for the use of 
the television broadcasting facilities of the Station for all such local television 
programs, after deducting only rate card discounts, quantity and/or frequency, 
actually allowed, and whether such payment shall have been made directly to 
Licensee or to any other persons, firms, or corporations. Where merchandise, 
services, or any thing or service of value is received in lieu of cash consideration 
for the use of the television broadcasting facilities of the Station, the same shall 
be described and the reasonable value thereof determined and accounting made to 
Society upon the same basis as if a regular billing had been made by Licensee 
therefor in a sum equal to such reasonable value which in no event shall be deemed 
to exceed Licensee’s prevailing published card rate for such television broadcast- 
ing facilities. 

E. No payment shall be required hereunder with respect to bona fide charges 
for the use of facilities furnished by Licensee to sponsors other than for time on 
the air, as such: Provided: 

(a) That such charges are itemized separately when billed to the spon- 
sors or their advertising agencies; and 

(bo) That such charges are in addition to Licensee’s published applicable 
ecard rate (less applicable rate card discounts, quantity and/or frequency, 
actually allowed) for the use of Licensee’s television broadcasting facilities 
(i. e., time on the air) for the actual broadcast. 

For the purpose of this Subparagraph 58H, there shall be included in the term 
“Licensee’s published applicable card rate (less applicable rate card discounts, 
quantity and/or frequency, actually allowed) for the use of Licensee’s television 
broadcasting facilities (i. e., time on the air) for the actual broadcast” charges 
for facilities normally required at Licensee’s station as a bona fide minimum for 
the television broadcast of a live studio program or a film program, as the case 
may be, excluding bona fide charges for rehearsal provided that they comply with 
the requirements of Subdivisions (a) and (b) of this Subparagraph 5B. 

F. Cooperative programs are programs which are furnished by a network to its 
affiliated stations under an arrangement permitting an affiliate to broadcast such 
programs on a sustaining basis or on a commercial basis under the sponsorship 
of a local, regional, or national advertiser contracting directly with such affiliated 
station or its representative for the incorportion of the commercial credits of 
such advertiser into the program as broadcast by such affiliated station. For the 
purposes of this agreement only, and without prejudice to the position of Society 
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or Licensee or any network of which Licensee is an affiliated station as to the 
status of cooperative programs under Society’s nonvisual broadcasting licenses, 
such cooperative television programs shall be deemed to be “network programs” 
as defined herein. 

G. No payment shall be required hereunder with respect to any sums received 
from political local television programs of Licensee. 

H. No payment shall be requived hereunder with respect to a local commercial 
television program of Licensee presented by motion picture or by transcription 
if a license has been granted by Society (as distinguished from its members) at 
the source to perform on such local commercial television program by means of 
such motion picture or such transcription, as the case may be, the musical com- 
positions embodied therein. 

I. If any local television program of Licensee produced solely for broadcasting 
purposes is presented in a studio, auditorium or hall where an audience is ad- 
mitted free of charge, or where the entire admittance charge is paid to an 
eleemosynary institution which shall request a gratuitous license from Society, 
no additional royalties or fees shall be charged by reason of the presence of such 
audience. 

6. A. As to Sustaining Fee, Licensee shall on the twentieth day of each month 
during the term hereof pay to Society the monthly sustaining fee payable here- 
under and such payments shall be accompanied by statements setting forth the 
basis upon which the computation is made. 

B. As to Commercial Fee, Licensee shall render monthity statements to Society 
on or before the twentieth day of each month covering the period of the preceding 
calendar month, on forms supplied gratis by Society, with respect to all gross 
amounts paid for the use of television broadcasting facilities for Licensee’s 
local television programs, and also showing all deductions in order to arrive at 
“net receipts from sponsors” and “net receipts from sponsors after deductions” 
as herein provided, without exception, and the percentage thereof payable to 
Society, which statements shall be accompanied by remittance due Society under 
the terms hereof. 

©. Accountings and payments shall be made on a billing basis, with the right 
of deduction or rebate for bad accounts and discounts allowed or rebates paid. 
All billings made subsequent to the termination of this agreement with respect 
to local television broadcasts made during the term hereof shall be accounted 
for by Licensee as and when such billings are made by Licensee. 

7. Society shall have the right, by its duly authorized representatives, at any 
time during customary business hours, to examine the books and records of 
account of Licensee only to such extent as may be necessary to verify (a) any 
statement of accounting required pursuant hereto, and (b) any statement of 
accounting to Society required of a network in connection with cooperative tele- 
vision programs made available to Licensee by such network. Society shall 
consider all data and information coming to its attention as a result of any 
such examination of books and records as completely and entirely confidential. 

8. Upon any breach or default by Licensee of any terms herein contained re- 
lating to the reports, accountings or payments required to be made by Licensee, 
Society may give Licensee thirty (380) days’ notice in writing to cure such breach 
or default, and in the event that such breach or default has not been cured within 
said thirty (30) days, Society may then promptly terminate this license. 

9. A. Society agrees to indemnify, save and hold Licensee, its sponsors and 
their advertising agencies, its and their artists, and each of them harmless, and 
defend Licensee, its sponsors and their advertising agencies, its and their artists, 
and each of them from and against any claim, demand or suit that may be made 
or brought against them or any of them with respect to performances given on 
Licensee’s local television programs during the term hereof in accordance with 
this license of (a) “cleared compositions”, or (b) musical compositions hereto- 
fore copyrighted, composed or written by members of Society listed in Schedule 
A as augmented from time to time and now or hereafter during the term hereof 
in the repertory of Society, or (c) musical compositions hereafter during the 
term hereof copyrighted, composed or written by such members of Society, or 
(d) musical compositions which Society shall hereafter certify in writing to 
Licensee as musical compositions copyrighted, composed or written by such 
members of Society and included in Society’s repertory for the purposes of this 
agreement, or (e) musical compositions “deemed to be included in the repertory 
of Society” in accordance with the provisions of Subparagraph C of this Para- 
graph 9. In the event of the service upon Licensee of any notice, process, paper, 
or pleading under which a claim, demand, or action is made or begun against 
Licensee on account of any such matter as is hereinabove referred to, Licensee 
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shall promptly give Society written notice thereof and simultaneously therewith 
deliver to Society any such notice, process, paper or pleading, or a copy thereof, 
and Society at its own expense shall have sole charge of the defense of any such 
action or proceeding. Licensee, however, shali have the right to engage counsel 
of its own, at its own expense, who may participate in the defense of any such 
action or proceeding and with whom counsel for Society shall cooperate 
Licensee shall cooperate with Society in every way in the defense of any such 
action or proceeding, and in any appeals that may be taken from any judgments 
or orders entered therein, and shall execute all pleadings, bonds or other in- 
struments, but at the sole expense of Society, that may be required in order 
property to defend and resist any such action or proceeding, and prosecute any 
appeals taken therein. In the event of the service upon Licensee of any notice, 
process, paper or pleading under which a claim, demand or action is made or 
begun against Licensee on account of the performance on Licensee’s local tele- 
vision programs of any musical composition (other than a “cleared composi- 
tion’) contained in the repertory of Society but not heretofore or hereafter during 
the term hereof copyrighted, composed or written by members of Society and 
not certified by Society as a musical composition copyrighted, composed or 
written by members of Society, Society agrees at the request of Licensee to co- 
operate with and assist Licensee in the defense of any such action or proceeding, 
and in any appeals that Licensee may elect to make from any judgments or 
orders entered therein. 

B. As used in this Paragraph 9, a “cleared composition” shall mean any com- 
position in the repertory of Society, not copyrighted, composed or written by a 
member of Society, which Society shall have notified Licensee is a composition 
with respect to which Society is willing to indemnify Licensee: Provided, That 
the performance of such composition shall be made on the specific local television 
program of Licensee for which a clearance shall have been given by Society; 
Provided further, however, That in the event that Society notifies Licensee in 
writing that it is willing to clear such a composition without limitation to a 
specific program, such composition shall thereafter be regarded as a “cleared 
composition” until such time as Society shall rescind such clearance. 

©. For the purpose of this Paragraph 9 only, any musical composition (other 
than a musical composition or group of musical compositions expressly excepted 
therefrom or that may be restricted because of the operation of Paragraph 4 
hereof) which is listed in either 

(a) the perforated sheets known as the “ASCAP Index” previously 

furnished by Society to Licensee, or 

(b) the bound volume entitled “ASCAP Index 1952”, 
as the same may have been revised heretofore or as the same may hereafter be 
revised, as a musical composition heretofore copyrighted by a present member 
of Society listed in Schedule A as such list of present members may be augmented 
from time to time shall be deemed to be included in the repertory of Society. 
Society shall have the right to make reasonable revisions in such Indices from 
time to time; Provided, however, That no such revision and no exception re- 
ferred to above shall be effective as to any broadcast of Licensee’s local pro- 
grams made, or delayed or repeat broadcasts thereof scheduled, prior to the 
date on which Licensee shall have received notice of such revision or exception. 
Nothing in this Subparagraph C shall be deemed to limit Licensee’s rights or to 
limit or affect Licensee’s obligations to pay the license fees payable under this 
agreement or to limit Society’s obligations to indemnify as provided in Subpara- 
graph A of this Paragraph 9. 

D. The provisions contained in Paragraph 9 shall apply to Licensee’s sponsors 
and their advertising agencies, and its or their artists, as to Licensee’s local tele- 
vision programs with the same effect as if in each instance there had been added 
to “Licensee” the words “its sponsors and their advertising agencies, its and 
their artists, and each of them”. 

10. Society agrees during the term hereof to maintain for the service of 
Licensee substantially Society’s present repertory of compositions copyrighted, 
composed or written by present members of Society listed in Schedule A as such 
list of present members may be augmented from time to time. In case there 
shall be a substantial diminution, by reason of action by Society or any such 
members, in the use which Licensee may make of compositions copyrighted, 
composed or written by such members of Society as compared to the use which 
Licensee customarily has been permitted to make of such compositions prior to 
the actual execution of this agreement or in case there shall be a substantial 
diminution in Society’s present repertory of compositions copyrighted, composed 
or written by present members of Society listed in Schedule A as such list of 
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present members may be augmented from time to time, Licensee may give 
Society thirty (30) days notice in writing to cure such substantial diminution. 
In the event that such substantial diminution in use or repertory has not been 
cured within said thirty (30) days, Licensee may then promptly terminate this 
agreement. If Licensee does not so terminate, Licensee shall have the right 
to obtain a reduction, as hereinafter provided, in the percentage payable on its 
“net receipts from sponsors after deductions” proportionate to such substantial 
diminution in use or repertory. 

In the event that (a) such a substantial diminution in use or repertory shall 
have occurred and Licensee shall have notified Society thereof, and (b) Society 
shall not have cured such diminution within thirty (30) days thereafter, and 
(c) Society and Licensee shall be unable to agree within such thirty (30) days 
either as to the existence of such a diminution as would justify a decrease in the 
license fees payable hereunder or as to the appropriate reduction in the percent- 
age payable on Licensee’s “net receipts from sponsors after deductions” by 
reason of such diminution, and (d) Licensee shall not have terminated this 
agreement as herein provided, the controversy shall be determined by arbitration 
as herein provided. 

In the event that such a substantial diminution in use or repertory shall have 
been determined to exist as herein provided and thereafter Society shall have 
cured such diminution, Society shall have the right to obtain, as herein provided, 
the restoration of any reduction theretofore made in the license fees payable 
under this agreement by reason of such diminution. In the event that Society 
shall notify Licensee that in Society’s opinion any substantial diminution in 
use or repertory shall have been cured and within thirty (30) days thereafter 
Society and Licensee shall be unable to agree as to whether or not such diminu- 
tion shall have been cured, the controversy shall be determined by arbitration 
as herein provided. 

Any award of the arbitrators with respect to any controversy submitted to 
arbitration under this Paragraph 10 and reducing or restoring the percentage 
payable by Licensee hereunder shall be effective as of whichever shall be the later 
of (a) the date on which Licensee or Society, as the case may be, shall have given 
the other notice of such substantial diminution in use or repertory or the curing 
thereof, or (b) the date, if any, which the arbitrators shall specify as the date on 
which such diminution occurred or was cured. 

In case any controversy is to be determined by arbitration as provided above, 
such arbitration shall be conducted under and pursuant to the laws of the State 
of New York, in accordance with the provisions of Paragraph 11 hereof. 

In case the arbitrators shall determine that there has been such a substantial 
diminution in use or repertory and shall make an award reducing the percentage 
payable by Licensee on its “net receipts from sponsors after deductions,” the 
reduction in such percentage payable by Licensee made by such award shall in no 
event be greater than the participation in such percentage payments of the 
publisher member or members of Society whose catalogue or catalogues shall 
have been the subject of such substantial diminution in use or repertory. The 
particpation of such publisher member or members in such percentage pay- 
ments made by Licensee hereunder shall be deemed to be the same percentage of 
such payments by Licensee as the percentage which such publisher member’s or 
members’ income from Society in respect of television distribution for the year 
immediately preceding shall bear to the entire distribution of royalties in respect 
of television by Society to all of its publisher members during such year. 

11. In the event that during the term of this agreement there is to be deter- 
mined by arbitration hereunder whether there has been such a substantial diminu- 
tion in use or repertory and, if so, the percentage by which the license fees pay- 
able hereunder shall be reduced by reason thereof, or whether a substantial 
diminution has been cured, as the case may be, as provided in Paragraph 10, each 
party shall on written notice to the other appoint an arbitrator within two (2) 
weeks after the expiration of the applicable thirty (30) day period specified in 
Paragraph 10 hereof. 

In the event that within ten (10) days after the giving of such notice by one 
party, the other shall not by written notice appoint another arbitrator, then upon 
the written request of either party (or both) the person who is at the time per- 
forming the functions of President of the American Arbitration Association shall 
appoint the second arbitrator. When two arbitrators have been appointed they 
shall, if possible, agree upon a third arbitrator and shall appoint him by notice 
in writing, in triplicate, signed by both of them, one of which triplicate notices 
shall be given to each party hereto. If ten (10) days shall elapse after the 
appointment of the second arbitrator without notice of the appointment of the 
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third arbitrator having been given, then upon the written request of either party 
(or both) the person who is at the time performing the functions of President of 
the American Arbitration Association shall appoint the third arbitrator. Upon 
appointment of the third arbitrator the three arbitrators shall hold a hearing and 
give opportunity to each party hereto to present his case in the presence of the 
other, and shall then make their award determining the license fees which shall 
be paid by Licensee to Society, taking into consideration all applicable factors 
which tend to determine whether there has been such a substantial diminution 
and, if so, the extent thereof and the percentage by which the license fees payable 
hereunder shall be reduced by reason thereof, or whether a substantial diminution 
has been cured, as the case may be, as provided in Paragraph 10. The arbitra- 
tion shall be conducted in accordance with the rules of the American Arbitration 
Association then in effect. 

The award of the majority of the arbitrators shall be binding upon the parties 
hereto, judgment may be entered thereon in any court having jurisdiction, and 
this agreement shall be deemed to be modified accordingly. Such award shall in- 
clude the fixing of the expenses of the arbitration, which shall be borne equally by 
both parties. 

12. In the event of the termination or suspension of the governmental licenses 
covering the Station or any substantial alteration or variation of the terms and 
conditions thereof, or any major interference with the operations of the Station 
due to governmental measures or restrictions, Licensee shall have the right to 
terminate this agreement upon seven (7) days’ notice. 

13. All notices required or permitted to be given by either of the parties to the 
other hereunder shall be duly and properly given if mailed to such other party by 
registered United States mail addressed to such other party at its main office for 
the transaction of business. 

14. This agreement shall enure to the benefit of and shall be binding upon the 
parties hereto and their respective successors and assigns, but no assignment shall 
relieve the parties hereto of their respective obligations hereunder as to perform- 
ances broadcast, acts done and obligations incurred prior to the effective date of 
the assignment. 

IN WITNESS WHEREOF, this agreement has been duly executed by Society and 
Licensee this day of , 19 , as of the day 
of Pe Ae 

AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS, AND PUBLISHERS, 
By 


? 


~" Yiiicensee) 


Locat STaTION BLANKET COMMERCIAL LICENSE 


AGREEMENT made between AMERICAN Socrety oF COMPOSERS, AUTHORS AND 

PUBLISHERS (herein referred to as “Socrery”’) and 
(herein referred to as “LicENSEER’’) as follows: 

1. Society grants to Licensee and Licensee accepts for a period commencing as 
of the date of this agreement and ending a license to perform 
publicly by nonvisual broadcasting on Licensee’s local commercial programs from 
Radio Station located at 
(herein referred to as “the station”) nondramatic renditions of the separate 
musical compositions heretofore copyrighted or composed by members of Society 
and now or hereafter during the term hereof in the repertory of Society, or here- 
after during the term hereof copyighted or composed by members of Society, or 
of which Society shall have the right to license such performing rights. This 
license does not extend to or include the public performance by broadcasting or 
otherwise of any rendition or performance of any opera, operetta, musical 
comedy, play, or like production, as such, in whole or in part. Nothing herein 
contained shall be construed as authorizing Licensee to grant to others any right 
to reproduce or perform publicly for profit by any means, method, or process 
whatsoever, any of the musical compositions licensed hereunder or as authorizing 
any receiver of any such broadcast rendition to perform publicly or reproduce 
the same for profit by any means, method or process whatsoever. 











4618 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


2. No license is hereby granted to broadcast local sustaining programs of 
Licensee or any network programs. 

“Local program” as used in this agreement shall be deemed tv mean any pro- 
gram broadcast from the station other than a network program. 

“Local commercial program” as used in this agreement shall be deemed to 
mean any local program in connection with which a sponsor pays directly or in- 
directly for the use of the broadcasting facilities of the station. 

“Local sustaining program” as used in this agreement shall be deemed to mean 
any local program, other than a local commercial program. 

“Network program” as used in this agreement shall be deemed to mean a pro- 
gram simultaneously broadcast over two or more radio stations interconnected 
by wire, radio, or any other means whatsoever. 

A single “delayed” or “repeat” broadcast of a network program from the 
station shall be deemed to be part of such network program. 

The performances licensed hereunder may originate at the station or at any 
other place whether or not such other place is licensed to perform publicly for 
profit the compositions licensed hereunder, regardless of the manner, means or 
methods of such origination; but nothing herein contained shall be deemed to 
grant a license to any such other place itself (or to the parties responsible for 
the performance therein) for the public performance for profit in such other 
place of any such compositions, 

3. Licensee agrees to furnish to Society during the term of this license a list of 
all musical compositions (or, at the option of Licensee, a list of all musical 
compositions licensed hereunder) broadcast from or through the Station on 
Licensee’s local commercial programs showing the title of each composition and 
the composer and author thereof; provided that Licensee shall not be obligated 
under this paragraph to furnish such a list covering a period or periods in the 
aggregate in excess of three months during any one calendar year. 

4. Society reserves the right, at any time and from time to time, in good faith, 
to restrict the broadcasting of compositions from musical comedies, operas, 
operettas and motion pictures, or any other composition being excessively broad- 
cast, only for the purpose of preventing harmful effect upon such musical 
comedies, operas, operettas, motion pictures, or compositions, in respect of other 
interests under the copyrights thereof; Provided, however, That the maximum 
number of compositions which may be at any time thus restricted shall not 
exceed five hundred and moreover that limited licenses will be granted upon ap- 
plication entirely free of additional charge as to restricted compositions, if and 
when the copyright owners thereof are unable to show reasonable hazards to 
their major interests likely to result from such broadcasting; and provided fur- 
ther, That Society shall not exercise such right to restrict any such composition 
for the purpose of permitting the fixing or regulating of fees for the recording 
or transcribing of such composition; And provided further, That in no case shall 
any charges, “free plugs” or other consideration be required in respect of any 
permission granted to perform a restricted composition: And provided further, 
That in no event shall any composition, after the initial broadcast thereof, be 
restricted for the purpose of contining further broadcasts thereof to a particular 
artist, station, network, or program. 

Society reserves the further right, at any time and from time to time, in good 
faith, to restrict the broadcasting of any compositions, over and above the number 
specified in the previous paragraph, only as to which any suit has been brought 
or threatened on a claim that such composition infringes a composition not 
contained in Society’s repertory or on a claim that Society does not have the 
right to license the performing rights in such composition. 

5. In consideration of the license herein granted, Licensee agrees to pay to 
Society the following local commercial fee: A sum equal to 2% percent of its 
net receipts from sponsors after deduction. 

The term “net receipts from sponsors” shall be deemed to mean the gross 
amount paid for the use of the broadcasting facilities of the station for Licensee’s 
local commercial programs, as defined herein, less any advertising agency com- 
mission not to exceed 15 percent actually allowed to a recognized advertising 
agency not owned or controlled by Licensee. 

The term “net receipts from sponsors after deduction” shall be deemed to mean 
net receipts from sponsors less a sales commission on the net receipts from spon- 
sors equal to 15 percent of such net receipts. 

“Gross amount paid for the use of the broadcasting facilities of the station 
for Licensee’s local commercial programs” shall be deemed to mean all payments 
made (whether in money or in any other form) by or on behalf of the sponsor of 
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each program for the use of the broadcasting facilities of the station for local 
commercial programs after deducting only rate card discounts, quantity and/or 
frequency actually allowed, and whether such payment shall have been made 
directly to Licensee or to any other persons, firms or corporations. Where mer- 
chandise, services or any thing or service of value is received in lieu of cash con- 
sideration for the use of the broadcasting facilities of the station, the same shall 
be described and the reasonable value thereof determined and accounting made 
to Society upon the same basis as if a regular billing had been made by Licensee 
therefor in a sum equal to such reasonable value which in no event shall be 
deemed to exceed Licensee’s prevailing published card rate for such broadcasting 
facilities. 

No payment shall be required hereunder with respect to any sums received from 
political broadcasts. 

No payment shall be required hereunder with respect to any local commercial 
program presented by transcription if payment for the right to perform publicly 
for profit has been made at the source with respect to the musical compositions 
embodied in such transcription program. 

If any local commercial program of Licensee produced solely for broadcasting 
purposes is presented in a studio, auditorium, or hall where an audience is ad- 
mitted free of charge, or where the entire admittance charge is paid to an 
eleemosynary institution which shall request a gratuitous license from Society, 
no additional royalties or fees shall be charged by reason of the presence of such 
audience. 

6. A. Licensee shall render monthly statements to Society on or before the 20th 
day of each month covering the period of the preceding calendar month on forms 
supplied gratis by Society with respect to all gross amounts paid for the use of 
the broadcasting facilities of the station for Licensee’s local commercial pro- 
grams, and also showing all deductions in order to arrive at “net receipts from 
sponsors” and “net receipts from sponsors after deduction” as herein provided, 
without exception, and the percentage thereof payable to Society, which said 
statements shall be rendered under oath and accompanied by remittance due 
Society under the terms hereof. 

B. Accountings and payments shall be made on a billing basis, with a right of 
deduction or rebate for bad accounts and discounts allowed or rebates paid. All 
billings made subsequent to the termination of this agreement with respect to 
broadcasts made during the term hereof, shall be accounted for by Licensee as 
and when such billings are made by Licensee. 

7. Society shall have the right, by its duly authorized representatives, at any 
time during customary business hours, to examine the books, rate cards, and rec- 
ords of account of Licensee only to such extent as may be necessary to verify any 
such monthly statement of accounting as may be rendered pursuant hereto. 
Society shall consider all data and information, coming to its attention as a result 
of any such examination of books, rate cards, and records, as completely and en- 
tirely confidential. 

8. Upon any breach or default by Licensee of any terms herein contained re- 
lating to the reports, accountings, or payments required to be made by Licensee, 
Society may give Licensee thirty (30) days’ notice in writing to cure such breach 
or default, and in the event that such breach or default has not been cured within 
said thirty (30) days, Society may then promptly terminate this license. 

9. A. Society agrees to indemnify, save, and hold Licensee, its sponsors and 
their advertising agencies, its and their artists, and each of them harmless, and 
defend Licensee, its sponsors and their advertising agencies, its and their artists, 
and each of them from and against any claim, demand, or suit that may be 
made or brought against them or any of them with respect to renditions given on 
Licensee’s local commercial programs during the term hereof in accordance with 
this license of “cleared compositions,” or of musical compositions heretofore 
copyrighted or composed by members of Society and now or hereafter during the 
term hereof in Society’s repertory, or hereafter during the term hereof copy- 
righted or composed by present members of Society or by future members of 
Society so long as such future members shall be members of Society. In the event 
of the service upon Licensee of any notice, process, paper, or pleading under which 
a claim, demand, or action is made or begun against Licensee on account of any 
such matter as is hereinabove referred to, Licensee shall promptly give Society 
written notice thereof and simultaneously therewith deliver to Society any such 
notice, process, paper, or pleading, or a copy thereof, and Society at its own ex- 
pense shall have sole charge of the defense of any such action or proceeding. 
Licensee, however, shall have the right to engage counsel of its own, at its own 
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expense, who may participate in the defense of any such action or proceeding and 
with whom counsel for Society shall cooperate. Licensee shall cooperate with 
Society in every way in the defense of any such action or proceeding, and in any 
appeals that may be taken from any judgments or orders entered therein, and 
shall execute all pleadings, bonds, or other instruments, but at the sole expense 
of Society, that may be required in order properly to defend and resist any 
such action or proceeding, and prosecute any appeals taken therein. In the event 
of the service upon Licensee of any notice, process, paper, or pleading under 
which a claim, demand, or action is made, or begun against Licensee on account 
of the rendition on Licensee’s local commercial programs of any musical composi- 
tion (other than a “cleared composition”) contained in Society’s repertory but 
not heretofore or hereafter during the term hereof copyrighted or composed by 
members of Society, Society agrees at the request of Licensee to cooperate with 
and assist Licensee in the defense of any such action or proceeding, and in any 
appeals that Licensee may elect to take from any judgments or orders entered 
therein. 

B. As used in this paragraph 9 a “cleared composition” shall mean any com- 
position in Society’s repertory, not copyrighted or composed by a member of 
Society, which Society shall have notified Licensee is a composition with respect 
to which Society is willing to indemnify Licensee: Provided, That the rendition 
of such composition shall be made on the specific local commercial program of 
Licensee for which a clearance shall have been given by Society. 

C. For the purposes of this paragraph 9 only, any musical composition (other 
than a musical composition or group of musical compositions expressly excepted 
therefrom, or that may be restricted because of the operation of paragraph 4 
hereof) heretofore copyrighted by a present member of Society shall be deemed 
to be included in Society’s repertory if such musical composition is designated 
in Society’s Index of Compositions heretofore made available to stations, as the 
same may be revised as required or permitted by this subparagraph C, as a 
musical composition the nondramatic performing rights in which are controlled 
by Society. Society will make available to Licensee as soon as possible, but in 
any event within one year from the date of this agreement (a) such additions to 
such Index as have been compiled by Society since the distribution to the stations 
of the last instalment of such Index insofar as such additions relate to musical 
compositions copyrighted by members of Society and the nondramatie rights in 
which are now controlled by Society together with (b) such other additions as 
shall be necessary to reflect in such Index the musical compositions which have 
been copyrighted by Society’s members subsequent to January 1, 1939, and prior 
to the date of this agreement and which shall be in Society’s repertory at the date 
of this agreement. Society shall have the right to make reasonable revisions in 
such Index from time to time: Provided, however, That no such revision and 
no exception referred to above shall be effective as to any broadcast of Licensee’s 
local commercial programs prior to the date on which Licensee shall have received 
notice of such revision or exception. Nothing in this subparagraph C shall be 
deemed to limit Licensee’s rights or to limit or affect Licensee’s obligations to 
pay the license fees payable under this agreement or to limit Society’s obligations 
to indemnify as provided in subparagraph A of this paragraph. 

DD. The provisions contained in subparagraphs A and B of this paragraph 9 
shall apply to Licensee’s sponsors and their advertising agencies, and its or 
their artists, as to Licensee’s local commercial programs with the same effect 
as if in each instance there had been added to “Licensee” the words “its sponsors 
and their advertising agencies, its and their artists, and each of them.” 

10. Society agrees during the term hereof to maintain for the service of Licensee 
substantially Society’s present repertory of compositions copyrighted or composed 
by members of Society. In case there shall be a substantial diminution, by rea- 
son of action by Society or any of its members, in the use which Licensee may 
make of compositions copyrighted or composed by members of Society as com- 
pared to the use which Licensee customarily has been permitted to make of such 
compositions in the past, or in case there shall be a substantial diminution in 
Society’s present repertory of compositions copyrighted or composed by members 
of Society, Licensee may give Society thirty (30) days’ notice in writing to cure 
such substantial diminution. In the event that such substantial diminution in 
use or repertory has not been cured within said thirty (30) days, Licensee may 
then promptly terminate this agreement. If Licensee does not so terminate, 
Licensee shall have the right to obtain a reduction, as hereinafter provided, in 
the percentage payable on its “net receipts from sponsors after deduction” propor- 
tionate to such substantial diminuation in use or repertory. 
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In the event that (a) such a substantial diminution in use or repertory shall 
have occurred and Licensee shall have notified Society thereof, and (b) Society 
shall not have cured such diminution within thirty (30) days thereafter, and 
(ec) Society and Licensee shall be unable to agree, within such thirty (30) days, 
either as to the existence of such a diminution as would justify a decrease in the 
license fees payable hereunder or as to the appropriate reduction in the per- 
centage payable on Licensee’s “net receipts from sponsors after deduction” by 
reason of such diminution, and (d) Licensee shall not have terminated this 
agreement as herein provided, the controversy shall be determined by arbitration 
as herein provided. 

In the event that such a substantial diminution in use or repertory shall have 
been determined to exist as herein provided, and thereafter Society shall have 
cured such diminution, Society shall have the right to obtain, as herein pro- 
vided, the restoration of any reduction theretofore made in the license fees pay- 
able under this agreement by reason of such diminution. In the event that 
Society shall notify Licensee that in Society’s opinion any substantial diminu- 
tion in use or repertory shall have been cured and within thirty (30) days 
thereafter Society and Licensee shall be unable to agree as to whether or not 
such diminution shall have been cured, the controversy shall be determined by 
arbitration as herein provided. 

Any award of the arbitrators with respect to any controversy submitted to 
arbitration under this paragraph 10 and reducing or restoring the percentage 
payable by Licensee hereunder, shall be effective as of whichever shall be the 
later of (a) the date on which Licensee or Society, as the case may be, shall 
have given the other notice of such substantial diminution of use or repertory 
or the curing thereof or (b) the date, if any, which the arbitrators shall specify 
as the date on which such diminution occurred or was cured. 

In case any controversy is to be determined by arbitration as provided above, 
such arbitration shall be conducted under and pursuant to the laws of the State 
of New York, in accordance with the provisions of paragraph 11 hereof, and 
each party shall on written notice to the other appoint an arbitrator within two 
(2) weeks after the expiration of the applicable thirty (30) day period specified 
above. 

In case the arbitrators shall determine that there has been such a substantial 
diminution in use or repertory and shall make an award reducing the percentage 
payable by Licensee on its “net receipts from sponsors after deduction,” the 
reduction in such percentage payable by Licensee made by such award shall in 
no event be greater than the participation in such percentage payments of the 
publisher member or members of Society whose catalogue or catalogues shall 
have been the subject of such substantial diminution in use or repertory. The 
participation of such publisher member or members in such percentage payments 
made by Licensee hereunder shall be deemed to be the same percentage of such 
payments by Licensee as the percentage which such publisher member’s or 
member’s income from Society in respect of radio distribution for the year 
immediately preceding shall bear to the entire distribution of royalties in respect 
of radio by Society to all of its publisher members during such year. 

11. In the event that during the term of this agreement there is to be deter- 
mined by arbitration hereunder whether there has been such a substantial 
diminution in use or repertory and, if so, the percentage by which the license 
fees payable hereunder shall be reduced by reason thereof, or whether a sub- 
stantial diminution has been cured, as the case may be, as provided in paragraph 
10, each party shall on written notice to the other appoint an arbitrator within 
the time limit specified in paragraph 10. 

In the event that within ten (10) days after the giving of such notice by one 
party, the other shall not by written notice appoint another arbitrator, then the 
arbitrator first appointed shall be the sole arbitrator. When two arbitrators have 
been appointed they shall, if possible, agree upon a third arbitrator and shall 
appoint him by notice in writing, in triplicate, signed by both of them, one of 
which triplicate notices shall be given to each party hereto. If ten (10) days 
shall elapse after the appointment of the second arbitrator without notice of the 
appointment of the third arbitrator having been given, then either party (or 
both) may in writing request the person who is at the time President of the 
American Arbitration Association to appoint the third arbitrator. Upon appoint- 
ment of the third arbitrator the three arbitrators shall hold a hearing (or if the 
first arbitrator is the sole arbitrator he shall hold a hearing) and give oppor- 
tunity to each party hereto to present his case in the presence of the other, and 
shall then make their (or his) award determining the license fees which shall 
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be paid by Licensee to Society during such original or additional term, taking 
into consideration all applicable factors which tend to determine whether there 
has been such a substantial diminution and, if so, the extent thereof and the 
percentage by which the license fees payable hereunder shall be reduced by 
reason thereof, or whether a substantial diminution bas been cured, as the 
case may be, as provided in paragraph 10. The arbitration shall be conducted 
in accordance with the rules of the American Arbitration Association then in 
effect. 

The eward of the majority of the arbitrators (or if the first arbitrator is 
the sole arbitrator his award) shall be binding upon the parties hereto, judgment 
may be entered thereon in any court having jurisdiction, and this agreement 
shall be deemed to be modified accordingly. Such award shall include the fixing 
of the expenses of the arbitration, which shall be borne equally by both parties. 

12. In the event of the termination or suspension of the governmental licenses 
covering the station or any substantial alteration or variation of the terms 
and conditions thereof, or any major interference with the operation of the 
station due to governmental measures or restrictions, Licensee shall have the 
right to terminate this agreement upon thirty (30) days’ written notice, such 
termination to be effective as of the date when such interference with or altera- 
tion of the normal operations or such event shall occur. 

13. In the event of any major interference with the operation of Society in 
the state, territory, dependency, possession or political subdivision in which the 
station is located, by reason of any law of such state, territory, dependency, 
possession or political subdivision, Society shall have the right to terminate 
this agreement on thirty (30) days’ written notice to Licensee. 

14. All notices required or permitted to be given by either of the parties to 
the other herunder shall be duly and properly given if mailed to such other 
party by registered United States mail addressed to such other party at its 
main office for the transaction of business. 

15. This agreement shall enure to the benefit of and shall be binding upon the 
parties hereto and their respective successors and assigns, but no assignment 
shall relieve the parties hereto of their respective obligation hereunder. 

IN WITNESS WHEREOR, this agreement has been duly executed by Society and 
Licensee and their respective seals hereto attached as of the day of 

. ae 
AMERICAN Socrety oF COMPOSERS, 
AUTHORS AND PUBLISHERS, 


LocaL STaTION BLANKET SUSTAINING LICENSE 


AGREEMENT made between AMERICAN Soctery or Composers, AUTHORS AND 

PUBLISHERS (herein referred to as “Socrery”) and 
(herein referred to as “LIcENSEE”’) as follows: 

1. Society grants to Licensee and Licensee accepts for a period commencing 
as of the date of this agreement and ending a license to 
perform publicly by nonvisual broadcasting on Licensee’s local sustaining pro- 
grams from Radio Station located at 
(herein referred to as “the station’) nondramatic renditions of the separate mu- 
sical compositions heretofore copyrighted or composed by members of Society and 
now or hereafter during the term hereof in the repertory of Society, or hereafter 
during the term hereof copyrighted or composed by members of Society, or of 
which Society shall have the right to license such performing rights. This 
license does not extend to or include the public performance by broadcasting 
or otherwise of any rendition or performance of any opera, operetta, musical 
comedy, play, or like production, as such, in whole or in part. Nothing herein 
contained shall be construed as authorizing licensee to grant to others any 
right to reproduce or perform publicly for profit by any means, method, or 
process whatsoever, any of the musical compositions licensed hereunder or as 
authorizing any receiver of any such broadcast rendition to perform publicly or 
reproduce the same for profit by any means, method, or process whatsoever. 
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2. No license is hereby granted to broadcast local commercial programs of 
Licensee, Or any network programs. 

“Local programs” as used in this agreement shall be deemed to mean any 
program broadcast from the station other than a network program. 

“Local commercial program” as used in this agreement shall be deemed to 
mean any local program in conection with which a sponsor pays directly or 
indirectly for the use of the broadcasting facilities of the station. 

“Local sustaining program” as used in this agreement shall be deemed to 
mean any local program, other than a local commercial program. 

“Network program’ as used in this agreement shall be deemed to mean a 
program simultaneously broadcast over two or more radio stations intercon- 
nected by wire, radio, or any other means whatsoever. 

A single “delayed” or “repeat” broadcast of a network program from the 
station shall be deemed to be part of such network program. 

The performances licensed hereunder may originate at the station or at any 
other place whether or not such other place is licensed to perform publicly 
for profit the compositions licensed hereunder, regardless of the manner, means, 
or methods of such origination; but nothing herein contained shall be deemed 
to grant a license to any such other place itself (or to the parties responsible for 
the performance therein) for the public performance for profit in such other 
place of any such compositions. 

3. Licensee agrees to furnish to Society during the term of this license a list 
of all musical compositions (or, at the option of Licensee, a list of all musical 
compositions licensed hereunder) broadcast from or through the Station on 
Licensee’s local sustaining programs showing the title of each composition and 
the composer and author thereof; provided that Licensee shall not be obligated 
under this paragraph to furnish such a list covering a period or periods in the 
aggregate in excess of three months during any one calendar year. 

4. Society reserves the right, at any time and from time to time, in good faith, 
to restrict the broadcasting of compositions from musical comedies, operas, oper- 
ettas and motion pictures, or any other composition being excessively broadcast, 
only for the purpose of preventing harmful effect upon such musical comedies, 
operas, operettas, motion pictures, or compositions, in respect of other interests 
under the copyrights thereof; provided, however, that the maximum number of 
compositions which may be at any time thus restricted shall not exceed five 
hundred and moreover that limited licenses will be granted upon application 
entirely free of additional charge as to restricted compositions, if and when the 
cop; right owners thereof are unable to show reasonable hazards to their major 
interests likely to result from such broadcasting; and provided further, that 
Society shall not exercise such right to restrict any such composition for the 
purpose of permitting the fixing or regulating of fees for the recording or tran- 
scribing of such composition; and provided further, that, in no case shall any 
charges, “free plugs” or other consideration be required in respect of any per- 
mission granted to perform a restricted composition; and provided further, that 
in no event shall any composition, after the initial broadcast thereof, be restricted 
for the purpose of confining further broadcasts thereof to a particular artist, 
station, network, or program. 

Society reserves the further right, at any time and from time to time, in good 
faith, to restrict the broadcasting of any compositions, over and above the num- 
ber specified in the previous paragraph, only as to which any suit has been 
brought or threatened on a claim that such composition infringes a composition 
not contained in Society’s repertory or on a claim that Society does not have 
the right to license the performing rights in such composition. 

5. In consideration of the license herein granted, Licensee agrees to pay to 
Society, the following Sustaining Fee each year during the term hereof : 

(a) 12 times the highest half hour card rate of the Station for a single 
half hour if it has net receipts from sponsors in excess of $150,000 per year 
for such year, or, 

(b) 12 times the highest quarter hour card rate of the Station for a 
single quarter hour if it has net receipts from sponsors between $50,000 and 
$150,000 per year for such year, or, 

(c) $12,000 if it has net receipts from sponsors of less than $50,000 per 
year for such year. 

If such highest card rates change during any year, the annual sustaining fee 
of the Station shall be prorated accordingly. The “net receipts from sponsors” 
for the first year of this agreement are hereby estimated at 
($ ). For each of the succeeding years of this agreement such net receipts 
from sponsors shall be estimated on the basis of the actual net receipts from 
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sponsors for the preceding year. Within thirty (30) days after the end of each 
contract year a final adjustment shall be made on the basis of actual net receipts 
from sponsors for such contract year. The sustaining fee for any period of less 
than a year at the end of the term of this agreement shall be prorated. 

The term “net receipts from sponsors” shall be deemed to mean the gross 
amount paid for the use of the broadcasting facilities of the station for Licensee's 
local commercial programs, us detined herein, less any advertising agency com- 
mission not to exceed 15 percent actually allowed to a recognized advertising 
agency not owned or controlled by Licensee. 

“Gruss amount paid for the use of the broadcasting facilities of the station for 
Licensee’s local commercial programs” shall be deemed to mean all payments 
made (whether in money or in any other form) by or on behalf of the sponsor 
of each program for the use of the broadeasting facilities of the station for local 
commercial programs, after deducting only rate card discounts, quantity and/or 
frequency actually allowed, and whether such payment shall have been made 
directly to Licensee or to any other persons, firms or corporations. Where mer- 
chandise, services or any thing or service of value is received in lieu of cash 
consideration for the use of the broadcasting facilities of the station, the same 
shall be described and the reasonable value thereof determined and accounting 
made to Society upon the same basis as if a regular billing had been made by 
Licensee therefor in a sum equal to such reasonable value which in no event 
shall be deemed to exceed Licensee's prevailing published card rate for such 
broadcasting facilities. 

If any local sustaining program of Licensee produced solely for broadcasting 
purposes is presented in a studio, auditorium or hall where an audience is ad- 
mitted free of charge, or where the entire admittance charge is paid to an elee- 
mosynary institution which shall request a gratuitous license from Society, no 
additional royalties or fees shall be charged by reason of the presence of such 
audience. 

6. Licensee shall on or before the 20th day of each month during the term 
hereof pay to Society a sum equal to one-twelfth of the annual sustaining fee 
payable hereunder and such payments shall be accompanied by statements under 
oath on forms supplied gratis by Society setting forth the basis upon which the 
computation is made. 

If Licensee makes payment on either basis specified in subdivision (b) or (c) 
of paragraph 5, it shall also furnish to Society not later than twenty (20) days 
after the end of each contract year a statement, on forms supplied gratis by 
Society, with respect to all “gross amounts paid for the use of the broadcasting 
facilities of the station for Licensee’s local commercial programs” during such 
year, and also showing all deductions in order to arrive at “net receipts from 
sponsors” for such year as herein provided without exception, which statement 
shall be rendered under oath. 

7. Society shall have the right, by its duly authorized representatives, at any 
time during customary business hours, to examine the books, rate cards and 
records of account of Licensee only to such extent as may be necessary to verify 
any such monthly and annual statements as may be rendered pursuant hereto. 
Society shall consider all data and information coming to its attention as a 
result of any such examination of books, rate cards and records as completely 
and entirely confidential. 

8. Upon any breach or default by Licensee of any terms herein contained re- 
lating to the reports, accountings or payments required to be made by Licensee, 
Society may give Licensee thirty (30) days’ notice in writing to cure such breach 
or default, and in the event that such breach or default has not been cured within 
said thirty (30) days, Society may then promptly terminate this license. 

9. A. Society agrees to indemnify, save, and hold Licensee, its artists, and each 
of them harmless, and defend Licensee, its artists, and each of them from and 
against any claim, demand, or suit that may be made or brought against them 
or any of them with respect to renditions given on Licensee’s local sustaining 
programs during the term hereof in accordance with this license of “cleared com- 
positions,” or of musical compositions heretofore copyrighted or composed by 
members of Society and now or hereafter during the term hereof in Society's 
repertory, or hereafter during the term hereof copyrighted or composed by pres- 
ent members of Society or by future members of Society so long as such future 
members shall be members of Society. In the event of the service upon Licensee 
of any notice, process, paper, or pleading under which a claim, demand, or action 
is made or begun against Licensee on account of any such matter as is herein- 
above referred to, Licensee shall promptly give Society written notice thereof and 
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simultaneously therewith deliver to Society any such notice, process, paper, or 
pleading, or a copy thereof, and Society at his own expense shall have sole charge 
of the Cefense of any such action or proceeding. Licensee, however, shall have 
the right to engage counsel of its own, at its own expense, who may participate 
in the defense of any such action or proceeding and with whom counsel for 
Society shall cooperate. Licensee shall cooperate with Society in every way in 
the defense of any such action or proceeding, and in any appeals that may be 
taken from any judgments or orders entered therein, and shall execute all plead- 
ings, bonds, or other instruments, but at the sole expense of Society, that may be 
required in order properly tu defend and resist any such action or proceeding, 
and prosecute any appeuls taken therein. In the event of the service upon 
Licensee of any notice, process, paper, or pleading under which a claim, demand, 
or action is made, or begun against Licensee on account of the rendition on Licen- 
see’s local local sustaining programs of any musical composition (other than a 
“cleared composition” contained in Society’s repertory but not heretofore or 
hereafter during the term hereof copyrighted or composed by members of Society, 
Society agrees at the request of Licensee to cooperate with and assist Licensee in 
the defense of any such action or proceeding, and in any appeals that Licensee 
may elect to take from any judgments or orders entered therein. 

B. As used in this paragraph 9, a “cleared composition” shall mean any com- 
position in Society’s repertory, not copyrighted or composed by a member of 
Society, which Society shall have notified Licensee is a composition with respect 
to which Society is willing to indemnify Licensee, provided that the rendition 
of such composition shall be made on the specific local sustaining program of 
Licensee for which a clearance shall have been given by Society. 

C. For the purposes of this paragraph 9 only, any musical composition (other 
than a musical composition or group of musical compositions expressly excepted 
therefrom, or that may be restricted because of the operation of paragraph 4 
hereof) keretofore copyrighted by a present member of Society shall be deemed 
to be included in Society’s repertory if such musical composition is designated 
in Society’s Index of Compositions heretofore made available to stations, as the 
same may be revised as required or permitted by this subparagraph C, as a 
musical compositicn the nondramatic performing rights in which are controlled 
by Society. Society will make available to Licensee us soon as possible, but in 
any event within one year from the date of this agreement (a) such additions 
to such Index as have been compiled by Society since the distribution to the 
stations of the last instalment of such Index in so far us such additions relate to 
musical compositions copyrighted by members of Society and the nondramatic 
rights in which are now controlled by Society together with (b) such other 
additions as shall be necessary to reflect in such Index the musical compositions 
which have been copyrighted by Society’s members subsequent to January 1, 1939, 
and prior to the date of this agreement and which shall be in Society’s repertory 
at the date of this agreement. Society shall have the right to make reasonable 
revisions in such Index from time to time, provided, however, that no such revi- 
sion and no exception referred to above shall be effective as to any broadcast of 
Licensee’s local sustaining programs prior to the date on which Licensee shall 
have received notice of such revision or exception. Nothing in this subparagraph 
C shall be deemed to limit Licensee’s rights or to limit or affect Licensee’s obliga- 
tions to pay the license fees payable under this agreement or to limit Society’s 
obligations to indemnify as provided in subparagraph A of this paragraph. 

D. The provisions contained in subparagraphs A and B of this paragraph 9 
shall apply to Licensee’s artists, as to Licensee’s local sustaining programs with 
the same effect as if in each instance there had been added to “Liceusee” the 
words “its artists, and each of them.” 

10. Society agrees during the term hereof to maintain for the service of 
Licensee substantially Society's present repertory of compositions copyrighted 
or composed by members of Society. In case there shall be a substantial diminu- 
tion, by reason of action by Society or any of its members, in the use which 
Licensee may make of compositions copyrighted or composed by members of 
Society as compared to the use which Licensee customarily has been permitted to 
make of such compositions in the past, or in case there shall be a substantial 
diminution in Society’s present repertory of compositions copyrighted or composed 
by members of Society, Licensee may give Society thirty (30) days’ notice in 
writing to cure such substantial diminution. In the event that such substantial 
diminution in use or repertory has not been cured within said thirty (30) da 
Licensee may then prumptly terminate this agreement. If Licensee dves not so 
terminate, Licensee shall have the right to obtain a reduction, as hereinafter 
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provided, in the license fees payable hereunder, proportionate to such substantial 
diminution in use or repertory. 

In the event that (a) such a substantial diminution in use or repertory shall 
have occurred and Licensee shall have notified Society thereof, and (b) Society 
shall not have cured such diminution within thirty (80) days thereafter, and (c) 
Society and Licensee shall be unable to agree, within such thirty (30) days, either 
as to the existence of such a diminution as would justify a decrease in the license 
fees payable hereundex or as to the appropriate reduction in the license fees pay- 
able hereunder, by reason of such diminution, and (d) Licensee shall not have 
terminated this agreement as herein provided, the controversy shall be deter- 
mined by arbitration as herein provided. 

In the event that such a substantial diminution in use or repertory shall have 
been dete.mined to exist as herein provided, and thereafter Society shall have 
cured such diminution, Society shall have the right to obtain, as herein provided, 
the restoration of any reduction theretofore made in the license fees payable 
under this agreement by reason of such diminution. In the event that Society 
shall notify Licensee that in Society’s opinion any substantial diminution in use 
or repertory shall have been cured and within thirty (30) days thereafte: Society 
and Licensee shall be unable to agree as to whether or not such diminution shall 
have been cured, the controversy shall be determined by arbitration as herein 
provided. 

Any award of the arbitrators with respect to any controversy submitted to 
arbitration under this paragraph 10 and reducing or restoring the percentage 
payable by Licensee hereunder, shall be effective as of whichever shall be the 
later of (a) the date on which Licensee or Society, as the case may be, shall have 
given the other notice of such substantial diminution of use or repe. tory or the 
curing thereof or (b) the date, if any, which the arbitrators shall specify as the 
date on which such diminution occurred or was cured. 

In case any controversy is to be determined by arbitration as provided above, 
such arbitration shall be conducted under and pursuant to the laws of the State 
of New York, in accordance with the provisions of paragraph 11 hereof, and each 
party shall on written notice to the other appoint an arbitrator within two (2) 
weeks after the expiration of the applicable thirty (30) day period specified above. 

In case the arbitrators shall dete:mine that there has been such a substantial 
diminution in use or repertory and shall make an award reducing the license 
fees payable hereunder, the reduction in such license fees payable hereunder 
made by such award shall in no event be greater than the participation in such 
license fees payable hereunder of the publisher member or members of Society 
whose catalogue or catalogues shall have been the subject of such substantial 
diminution in use or repertory. The participation of such publisher member or 
members in the license fees payable hereunder shall be deemed to be the same 
percentage of such payments by Licensee as the percentage which such publisher 
member’s or member’s income from Society in respect of radio distribution for the 
year immediately preceding shall bear to the entire distribution of royalties in 
respect of radio by Society to all of its publisher members during such year. 

11, In the event that during the term of this agreement there is to be deter- 
mined by arbitration hereunder whether there has been such a _ substantial 
diminution in use of repertory and, if so, the percentage by which the license 
fees payable hereunder shall be reduced by reason thereof, or whether a substan- 
that diminution has been cured, as the case may be, as provided in paragraph 10 
each party shall on written notice to the other appoint an arbitrator within the 
time limit specified in paragraph 10. 

In the event that within ten (10) days after the giving of such notice by one 
party, the other shall not by written notice appoint another arbitrator, then the 
first arbitrator first appointed shall be the sole arbitrator. When two arbitrators 
have been appointed they shall, if possible, agree upon a third arbitrator and 
shall appoint him by notice in writing, in triplicate, signed by both of them, one 
of which triplicate notices shall be given to each party hereto. If ten (10) days 
shall elapse after the appointment of the second arbitrator without notice of the 
appointment of the third arbitrator having been given, then either party (or 
both) may in writing request the person who is at the time President of the 
American Arbitration Association to appoint the third arbitrator. Upon appoint- 
ment of the third arbitrator the three arbitrators shall hold a hearing (or if the 
first arbitrator is the sole arbitrator he shall hold a hearing) and give oppor- © 
tunity to each party hereto to present his case in the presence of the other, and 
shall then make their (or his) award determining the license fees which shall 
be paid by Licensee to Society during such original or additional term, taking into 
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consideration all applicable factors which tend to determine whether there has 
been such a substantial diminution and, if so, the extent thereof and the per- 
centage by which the license fees payable hereunder shall be reduced by reason 
thereof, or whether a substantial diminution has been cured, as the case may be, 
as provided in paragraph 10, The arbitration shall be conducted in accordance 
with the rules of the American Arbitration Association then in effect. 

The award of the majority of the arbitrators (or if the first arbitrator is the 
sole arbitrator his award) shall be binding upon the parties hereto, judgment 
may be entered thereon in any court having jurisdiction, and this agreement 
shall be deemed to be modified accordingly. Such award shall include the fixing 
of the expenses of the arbitration, which shall be borne equally by both parties. 

12. In the event of the termination or suspension of the governmental license 
covering the station or any substantial alteration or variation of the terms and 
conditions thereof, or any major interference with the operation of the station 
due to governmental measures or restrictions, Licensee shall have the right to 
terminate this agreement upon thirty (30) days’ written notice, such termination 
to be effective as of the date when such interference with or alteration of the 
normal operations of such event shall occur. 

13. In the event of any major interference with the operation of Society in the 
state, territory, dependency, possession, or political subdivision in which the 
station is located, by reason of any law of such state, territory, dependency, pos- 
session, or political subdivision, Society shall have the right to terminate this 
agreement on thirty (30) days’ written notice to Licensee. 

14, All notices required or permitted to be given by either of the parties to the 
other hereunder shall be duly and properly given if mailed to such other party 
by registered United States mail addressed to such other party at its main office 
for the transaction of business. 

15. This agreement shall enure to the benefit of and shall be binding upon the 
parties hereto and their respective successors and assigns, but no assignment 
shall relieve the parties hereto of their respective obligations hereunder. 

IN WITNESS WHEREOF, this agreement has been duly executed by Society and 
Licensee and their respective seals hereto as of the day of > 
19 

AMERICAN Soctery or Composers, AUTHORS 
AND PUBLISHERS, 


(Subsequently ASCAP supplied the following information :) 


AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS, 
New York, N. Y., December 20, 1956. 


SAMUEL Prerce, Esq. 
House Judiciary Subcommittee, Antitrust Division, Room 230, Old House 
Office Building, Washington, D. C. 

Dear Mr. Pierce: You have asked me to indicate the proportion of credits 
for copyrighted works in the ASCAP repertory as distinguished from copyrighted 
works which are not in the ASCAP repertory for the year 1955, with a separa- 
tion as to radio and television. 

On the basis of the ASCAP survey of copyrighted works (excluding works in 
the public domain), works in the ASCAP repertory accounted for 84.05 percent 
of the radio performances of copyrighted works in 1955 whereas copyrighted 
works not in the ASCAP repertory accounted for 15.95 percent. 

With respect to television, the survey indicates that works in the ASCAP 
repertory accounted for 89.64 percent of the television performances of copy- 
righted works in 1955, whereas copyrighted works not in the ASCAP repertory 
accounted for 10.36 percent. 


Sincerely yours, 
HERMAN FINKELSTEIN. 
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IN THE District CourRT OF THE UNITED STATES FOR THE EASTERN DISTRICT 
oF WISCONSIN 


Civil Action No. 459 


United States of America, Plaintiff, v. Broadcast Music, Inc., Defendant 
PETITION 


The United States of America, by B. J. Husting, its attorney for the Eastern 
District of Wisconsin, Victor O. Waters, Special Assistant to the Attorney Gen- 
eral, and Warren Cunningham, Jr., Special Attorney, acting under the direction 
of the Attorney General, files this its Petition in Equity against the following 
named defendant and for cause of action herein alleges : 


DESCRIPTION OF DEFENDANT AND COCONSPIRATORS 


1. That Broadcast Music, Inc., hereinafter referred to as BMI, a corporation, 
organized and duly authorized to do business under the laws of the State of 
New York, is made defendant herein; that National Association of Broadcasters, 
hereinafter referred to as NAB, a corporation, organized and duly authorized to 
do business under the laws of the State of Delaware, Columbia Broadcasting 
System, Inc., hereinafter referred to as CBS, a corporation, organized and duly 
authorized to do business under the laws‘of the State of New York, and National 
Broadcasting Company, Inc., hereinafter referred to as NBC, a corporation 
organized and duly authorized to do business under the laws of the State of 
Delaware, are expressly named as coconspirators herein. 

2. That the following individuals, who have been or are now officers or di- 
rectors of the corporate defendant and coconspirators, as indicated after their 
names, actively engaged during the period covered by this Petition in the man- 
agement, direction and control of the affairs and policies of the corporate de- 
fendant and the corporate coconspirators, and in particular those affairs and pol- 
icies which are covered by this Petition, who have authorized, ordered and done 
the acts of the defendant constituting the offenses hereinafter charged, are like- 
wise named as coconspirators herein: 

Neville Miller, President of NAB, President and Director of BMI. 

John Elmer, Director of NAB, Director of BMI. 

Edward Klauber, Director of NAB, Director of BMI, Vice-President and Di- 
rector of CBS. 

Niles Trammell, Director of BMI, President and Director of NBC. 

Walter Damm, Director of NAB, Director of BMI. 

John Shephard, III, Director of NAB, Director of BMI. 

Paul Morency, Director of NAB, Director of BMI. 

Lenox R. Lohr, Director of BMI, President and Director of NBC. 

Theodore C. Streibert, Director of BMI. 

Sydney M. Kaye, First Vice-President of BMI. 

Merritt E. Thompkins, Vice-President of BMI. 

3. That NAB is an association of radio broadcasting stations having a member- 
ship of approximately 500 stations which are interspersed throughout the 
United States and engaged in the business of broadcasting across state and 
national boundaries intelligence and entertainment in interstate commerce. 

4. That defendant BMI is a corporation engaged in the business of printing 
or otherwise reproducing in commercial form music, lyrics and special arrange- 
ments of musical compositions, of acquiring public performance rights of musical 
compositions, issuing licenses to users to perform the same and collecting royalty 
fees for the public performance of the musical compositions owned or controlled 
by BMI; that the capital stock of BMI is owned exclusively by radio broadcast- 
ing stations; that the approximate number of radio broadcasting stations inter- 
spersed throughout the United States which have acquired stock in BMI and 
licenses to perform the music thereof is in excess of 621; that, at the time of filing 
this Petition, BMI has acquired performance rights to more than 200,000 musical 
compositions; that one of the purposes of the organization of the corporate 
defendant BMI was to acquire a sufficient amount of popular music to satisfy 
the musical requirements of the radio broadcasting industry. 

5. That CBS and NBC are engaged in the business of conducting network 
or chain broadcasting systems; that, by this method of operation, several radio 
broadcasting stations are connected by means of leased telephone lines for the 
pu~pose of broadcasting simultaneously radio programs originating at one of the 
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stations in the network; that, of the approximate total number of 750 commer- 
cial radio broadcasting stations existing in the United States, 218 are affiliated 
with NBC and 123 with CBS; that the networks provide the organizations to 
sell network program time to advertising agencies; that the agencies furnish 
the commercial programs for which they have bought network time and the 
networks distribute them to the network affiliated stations; that, in the ma- 
jority of cases, the affiliated stations are advised in advance only of the date, title 
and nature of the program; that under the contracts existing between the net- 
works and the affiliated stations, the affiliated network stations have no power 
to refuse a network commercial program except upon positive proof satisfactory 
to the network that the broadcasting of such program would not be in the public 
interest in the territory served by the affiliated stations; that more than half 
of all stations in the country, and the overwhelming majority of the larger 
stations, are within the sphere of influence of the network organizations and 
network operations have been by far the most popular phase of the broadcasting 
business; that aside from small stations operating with a power of 150 to 250 
watts under authority of the Federal Communications Commission, CBS and 
NBC have in their networks approximately 58% of all the commercial stations 
of the nation; that, because of the many advantages afforded radio stations 
through affiliation with a network and the convenience thereby afforded na- 
tionally prominent advertisers using radio facilities, a network affiliation or a 
continued network affiliation is desired by practically all commercial radio 
broadcasting stations; that only those network stations which originate network 
programs have control over the selection of the content of the programs which 
are broadcast simultaneously by all of the stations in the network; that approxi- 
mately 45% of the total time devoted to network broadcasting in this country 
is devoted to the broadcasting of musical compositions; that the network 
stations, other than those originating network programs, have no control what- 
soever over the selection of the musical compositions which are performed by 
the several stations comprising the network; that, of the approximately 750 
radio broadcasting stations located in the United States, approximately 500 are 
affiliated with and are members of NAB; that, of the approximately 500 radio 
broadcasting stations who are members of NAB, twenty-three are wholly owned 
and controlled either by NBC or CBS; that substantially all of the radio network 
affiliated broadcasting stations are affiliated with and are members of NAB. 


INTERSTATE COMMERCE 

A. Radio broadcasting 

6. That radio broadcasting stations in the United States are engaged in com- 
merce among the several states and with foreign nations; that each station is an 
instrumentality through which energy, ideas and entertainment are transmitted 
across state or national boundaries to the radio listening population of the 
United States and foreign countries; that there are approximately 750 commer- 
cial radio broadcasting stations interspersed throughout the states of the United 
States and operated under the authority of the Federal Communications Com- 
mission pursuant to the Act of Congress known as the Communications Act of 
1934, approved June 19, 1934, and prior Acts of Congress; that each station is 
required to broadcast a minimum regular operating schedule of two-thirds of the 
hours it is authorized to broadeast under the license granted it by the Communi- 
cations Commission ; that approximately 50% of the time devoted to the trans- 
mission of energy, ideas and entertainment across state or national boundaries by 
radio broadcasting stations in the United States is devoted to the radio broad- 
casting of music in varying forms; that the only income available to a broad- 
casting station is derived from the sale of its facilities to persons desiring to com- 
municate intelligence to the public within listening range of the station’s trans- 
mission power; that such sale of facilities consists primarily of sales to business 
concerns for the purpose of advertising the products of the particular concern 
and of creating good will on the part of the public for the services or products 
of the advertiser; that approximately 45% of the total time devoted to network 
broadeasting by stations afliliated with NBC and CBS is devoted to the broad- 
casting of musical compositions. 


B. Sheet music 

7. That defendant, BMI, which is engaged, among other things, in the music 
publishing business, prints, or causes to be printed, music, lyrics and special 
arrangements of musical compositions ; that such printed sheets of music are sold 
by defendant BMI to customers located throughout the United States and are 
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transported across state boundaries in interstate ¢ommerce; that the greater 
part of the musical compositions broadcast by radio stations is performed by 
entertainers located in the studios of particular broadcasting stations, or in 
close proximity thereto, from musical scores transported across state boundaries. 

8. That an essential element in effecting the sale and distribution of sheet 
music throughout the United States is the transmitting of musical compositions 
to the ear of the public, in order to create a desire on the part of individual 
members of the public to purchase the printed score representing particular 
compositions; that radio broadcasting is the principal medium through which 
individual musical compositions are transmitted to the ear of the purchasing 
public and a demand for the printed score created. 


OC. Electrical transcriptions 


9. That electrical transcriptions are mechanical devices upon which programs 
are recorded or mechanically reproduced for the exclusive use of radio broad- 
casting stations ; that more than 50% of the electrical transcriptions produced in 
the United States are produced or manufactured in the States of New York and 
California and shipped to radio broadcasting stations located throughout the 
United States; that upon practically all of these electrical transcriptions are 
recorded musical compositions; that a substantial portion of the music so 
recorded is copyrighted music owned or controlled by the defendant, BMI. 


THE COMBINATION AND CONSPIRACY 


10. That defendant, the coconspirators named herein and others to the 
United States Attorneys unknown, each well knowing all the matters and things 
hereinbefore alleged, during the period of three years next preceding the filing 
of this Petition, and continuing to the date of the filing hereof, have been 
engaged in the United States, and particularly in the Eastern District of Wis- 
consin, in a wrongful and unlawful combination and conspiracy in restraint of 
the aforesaid interstate and foreign trade and commerce in radio broadcasting, 
sheet music and electrical transcriptions, in violation of Section 1 of the Act 
of Congress of July 2, 1890, entitled “An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopolies” (26 Stat. 209, 15 U. 8. C. A. 1) 
and have conspired to do all acts and things and to use all means necessary and 
appropriate to make said restraints effective, including the means, acts and things 
hereinafter more particularly alleged; that NAB, with the participation of the 
other conspirators, caused to be organized defendant BMI for the purpose of 
acquiring and keeping within their control a sufficient number of musical com- 
positions to satisfy the musical requirements of all radio broadcasting stations. 

11. That one of the purposes of the conspiracy was to procure, monopolize 
and keep within the control of the conspirators herein to the greatest extent 
possible and to the exclusion of other persons and corporations, the business 
of issuing licenses authorizing the performance of musical compositions to and 
collecting performance right fees from the radio broadcasting stations of this 
country; that, as a part of said conspiracy, the conspirators have arranged and 
agreed among themselves: 

(a) To require radio broadcasting stations, particularly those stations 
affiliated with NBC and CBS, to promise and agree to deal with defendant BMI 
and to acquire the right to perform publicly for profit and transmit in interstate 
commerce by radio broadcasting the musical compositions owned or controlled 
by BMI. 

(b) To require all radio broadcasting stations affiliated with NBC and CBS 
to purchase stock of BMI and acquire a general blanket license to perform all 
musical compositions owned or controlled by BMI as a condition precedent to 
the broadcasting of programs performed over CBS and NBC containing copy- 
righted music owned or controlled by BMI. 

(c) To subject all radio broadcasting stations to the penalty provided by the 
copyright laws ($250 minimum damage per copyright infringement), for the 
performance of electrical transcriptions containing copyrighted music owned or 
controlled by BMI unless said radio stations purchase stock of BMI and acquire 
general blanket licenses authorizing the performance of all musical compositions 
owned or controlled by BMI. 

(d) To require radio broadcasting stations affiliated with NBC and CBS to 
promise and agree to acquire such licenses or other agreements as shall be neces- 
sary to entitle the station to broadcast copyrighted musical compositions con- 
tained in the programs furnished by NBC and CBS network systems as a condi- 
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tion: precedent to entering into contracts for network affiliations and subse- 
quently furnishing network programs containing musical compositions owned or 
controlled by BMI, 

(e) To demand, suggest and insist that radio broadcasting stations affiliated 
with NBC and CBS acquire licenses to perform the musical compositions owned 
or controlled by BMI. 

(f) To threaten the withdrawal of network programs from affiliated network 
stations which have failed to acquire the right to perform and broadcast in inter- 
state commerce the musical compositions owned or controlled by the defendant 
BMI. 

(z) To require an examination and inspection of the books, records, and 
accounts of radio broadcasting stations affiliated with NBC and CBS for the 
purpose of procuring information concerning the musical compositions performed 
by said broadcasting stations and the amount of money paid for performance 
rights for said musical compositions. 

(h) To require sponsors and orchestras utilizing the facilities of radio 
broadcasting stations to perform on each radio program a minimum number of 
musical compositions owned or controlled by defendant BMI. 

(i) To refuse to issue to radio broadcasting stations licenses which do not 
require the stations to pay a fee based upon a percentage of the gross revenue 
from all radio programs, regardless of whether BMI owned or controlled music 
is performed. 

(j) To perform to the greatest extent possible over NBC and CBS musical 
compositions owned or controlled by BMI, thereby creating a necessity for all 
broadcasting stations affiliated with NBC and CBS to acquire licenses to perform 
BMI owned or controlled music. 

(k) To give, furnish, accord and make available to sponsors, advertisers, 
advertising agencies, orchestras, entertainers and persons otherwise engaged in 
the performance of musical compositions information concerning available and 
accessible musical compositions for the purpose of promoting the use of musical 
compositions owned or controlled by defendant BMI. 

(1) To give, furnish, accord and make available to defendant BMI informa- 
tion concerning the performance of musical compositions over NBC and CBS 
network broadcasting systems. 

(m) To transfer, accord, furnish and assist BMI in acquiring a sufficient 
amount of music to satisfy the musical requirements of the radio industry by 
transferring and furnishing information to BMI concerning available and 
accessible musical compositions. 

(n) To advertise, endorse, recommend and promote and to persuade radio 
stations affiliated with NBC and CBS network systems to advertise, recom- 
mend and promote the performance by users of music other than radio broad- 
casting stations of musical compositions owned or controlled by BMI. 

(0) To establish and fix a price or charge to be collected by defendant BMI 
from radio broadcasting stations acquiring licenses to perform the musical 
compositions owned or controlled by BMI. 

(p) To guarantee the organization and other expenses in connection with the 
organization and operations of defendant BMI, and to endorse, contribute 
and otherwise assist in the furtherance of the illegal combination and con- 
spiracy alleged herein. 

(q) To discriminate unreasonably among radio stations as to prices and 
terms in the issuance of licenses to perform the musical compositions owned and 
controlled by defendant BMI. 

(r) To vest in defendant BMI as agent and trustee of owners of copyrighted 
music the exclusive right to issue licenses authorizing the performance of copy- 
righted musie not owned by defendant BMI. 

(s) To vest in defendant BMI the power to restrict from performance by its 
licensees musical compositions owned or controlled by defendant BMI for the 
purpose of regulating and fixing the price of recordation rights to said musical 
compositions. 


JURISDICTION AND VENUE 


12. That the combination and conspiracy herein set forth has operated and 
been carried on in part within the Eastern District of Wisconsin, and many of 
the unlawful acts pursuant thereto have been performed by defendant and its 
representatives in said district ; that the interstate trade and commerce in radio 
broadeasting, sheet music and electrical transcriptions as hereinbefore described 
is carried on in part within said district ; that the conspirators have usual places 
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of business in the said district and there transact business and are within the 
jurisdiction of this court. 

13. That this Petition is filed and the jurisdiction of this court is invoked 
against defendant Broadcast Music, Inc., because of its violation, as hereinbefore 
alleged, of Section 1 of the Sherman Act entitled, “An Act to Protect Trade 
and Commerce Against Unlawful Restraints and Monopolies.” 


PURPOSE AND EFFECT 


14. That the defendant and the coconspirators named herein have adopted 
the means and engaged in the activities aforesaid, with the intent, purpose, and 
effect of unreasonably burdening, obstructing and unduly restraining the interest 
trade and commerce in radio broadcasting, sheet music and electrical transcrip- 
tions as hereitbefore described ; that defendant and coconspirators herein intend 
to continue to carry on such combination and conspiracy unless enjoined by this 
court; that many music publishing companies other than the defendant BMI 
have substantial investments of money, credits and properties in their businesses, 
and the aforesaid conspiracy is intended to reduce in value or destroy the 
investments and businesses of these competing music publishing companies. 


PRAYER 


WHEREFORE, PETITIONER PRAYS: 

15. That a writ of subpoena issue, directed to defendant Broadcast Music, Inc., 
demanding said defendant to appear herein and answer the allegations contained 
in this Petition; that the combinations, conspiracies, agreements, and activities 
of defendant described in this Petition be declared to constitute a conspiracy in 
restraint of interstate and fureign trade and commerce, and to be illegal and in 
violation of the Act of Congress approved July 2, 1890, known as the Sherman 
Antitrust Act; that the defendant and each and all of its respective officers, 
managers, agents, employees, and all persons acting or claiming to act on behalf 
of defendant be enjoined and restrained from entering into any contract, agree- 
ment, conspiracy, or otherwise do the following acts and things: 

(1) From acquiring or asserting any exclusive performing right as agent, 
trustee or otherwise on behalf of any copyright owner or other owner of the 
performing right, with respect to any copyighted musical composition not owned 
by BMI. 

(2) From exercising any right or power to restrict musical compositions in the 
defendant’s catalogue of music from public performance for profit by licensees 
of defendant for the purpose of regulating or fixing the price of recordation fees 
with respect to said musical compositions. 

(3) From refusing to issue public performance for profit licenses authorizing 
the caaonane of specified musical compositions owned or controlled by defend- 
ant BMI. 

(4) From refusing to issue licenses authorizing the public performance for 
profit of copyrighted musical compositions in defendant’s catalogue of music 
upon terms and conditions which do not require the payment of a percentage 
of the gross receipts derived from radio programs on which no copyrighted musical 
compositions owned or controlled by the defendant are performed. 

(5) From issuing licenses authorizing the public performance for profit of 
any musical composition or compositions other than on a basis whereby, insofar 
as network radio broadcasting is concerned, the issuance of a single license 
authorizing and fixing a single license fee for such performance by network radio 
broadcasting shall permit the simultaneous broadcasting of such performance 
by all stations on the network which shall broadcast such performance, without 
requiring separate licenses for such several stations for such performance. 

(6) From refusing to license the public performance for profit by designated 
radio broadcasting stations, of any musical composition in defendant’s catalogue 
of musical compositions licensed for radio broadcasting which is or shall be 
lawfully recorded on an electrical transcription or other recordation intended for 
broadcasting purposes, by a single license to any manufacturer, producer, or 
distributor of such transcription or recordation or to any advertiser or advertising 
agency on whose behalf such transcription or recordation shall have been made 
who may request such license, which single license shall authorize the broadcast- 
ing of the recorded composition or compositions by means of such transcription or 
recordation by all radio stations enumerated by the licensee, without requiring 
Separate licenses for such enumerated stations. 
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(7) From entering into any licensing agreement with any user of music which 
discriminates in price or terms between different users similarly situated. 
16. That plaintiff have such other and further relief as to the Court may seem 
proper and that plaintiff recover its costs. 
Dated: January 27, 1941. 
(Sgd.) Victor O. WATERS, 
Special Assistant to the Attorney General. 
(Sgd.) WARREN CUNNINGHAM, JR., 
Special Attorney. 
THURMAN ARNOLD, 
Assistant Attorney General. 
B. J. HustiIne, 
United States Attorney. 
Endorsed: Filed, Jan. 27, 1941. 
B. H. Westraut, Clerk. 


IN THE Districr CourT OF THE UNITED STATES FOR THE EASTERN DISTRICT OF 
WISCONSIN 


January Term 1941 
Civil Action No. 459 


United States of America, plaintiff, v. Broadcast Music, Inc., defendant 


CIVIL DECREE 


This cause came on to be heard on this third day of February, 1941, the 
plaintiff being represented by Thurman Arnold, Assistant Attorney General, 
H. J. Husting, United States Attorney for the Eastern District of Wisconsin, 
Victor O. Waters, Special Assistant to the Attorney General, and Warren 
Cunningham, Jr., Special Attorney, and the defendant being represented by its 
counsel, and having appeared and filed its answer to the complaint herein. 

It appears to the Court that defendant, Broadcast Music, Inc., has consented 
in writing to the making and entering of this decree, without any findings of fact, 
upon condition that neither such consent nor this decree shall be construed as an 
admission or adjudication that said defendant has violated any law. 

It further appears to the Court that this decree will provide suitable relief 
concerning the matters alleged in the complaint filed herein and that by reason 
of the aforesaid consent of defendant, Broadcast Music, Inc., and its acceptance 
by plaintiff it is unnecessary to proceed with the trial of the action, or to take 
testimony therein, or that any adjudication be made of the facts. 

Now, therefore, upon motion of plaintiff, and in accordance with said consent, 
it is hereby 

ORDERED, ADJUDGED AND DECREED 

I. The Court has jurisdiction of the subject-matter set forth in the complaint 
and of the parties hereto with full power and authority to enter this decree and 
the complaint states a cause of action against defendant, Broadcast Music, Inc., 
under the Act of Congress of July 2, 1890, entitled “An Act to Protect Trade 
and Commerce Against Unlawful Restraints and Monopolies” and the acts 
amendatory thereof and supplemental thereto. 

II. Defendant, Broadcast Music, Inc., its officers, directors, agents, servants, 
employees and all persons acting or claiming to act on its behalf are hereby 
perpetually enjoined and restrained from entering into or carrying out, directly 
or indirectly, any combination or conspiracy to restrain interstate trade and 
commerce, as alleged in the complaint, by doing, performing, agreeing upon, 
entering upon, or carrying out any of the acts or things hereinafter in this 
paragraph II prohibited: 

(1) Defendant, Broadcast Music, Inc., shall not, with respect to any musical 
composition, acquire or assert any exclusive performing right as agent, trustee 
or otherwise on behalf of any copyright owner or other owner of the performing 
right, or pursuant to any understanding or agreement with such owner to pay 
for such right a share of, or an amount measured by, the receipts or revenues 
of said defendant. Nothing contained in this sub-paragraph (1) shall be 
construed as preventing defendant, Broadcast Music, Inc., from acquiring or 
asserting exclusive performing rights (a) in any musical composition of which 
said defendant shall also own or acquire the copyright; (b) in any musical 
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composition concurrently with the exclusive right to publish such composition 
in the United States of America; (c) in any musical composition as a purchaser, 
assignee or licensee (but not as agent, trustee or otherwise on behalf of another) 
in consideration of the payment or agreement to pay, as the sole compensation 
for such performing rights, a fixed sum stated in the contract of purchase, 
assignment or license; or (d) in any musical composition, as a purchaser, 
assignee or licensee (but not as agent, trustee or otherwise on behalf of another) 
in consideration of the payment or agreement to pay, as the sole compensation for 
such performing rights, an amount determinable by reference to the number of 
licensed performances of such composition at a fixed per performance price 
and basis stipulated in such contract. 

(2) Defendant, Broadcast Music, Inc., shall not enter into, recognize as valid 
or perform any performing license agreement which shall result in discriminat- 
ing in price or terms between licensees similarly situated; provided, however, 
that differentials based upon applicable business factors which justify different 
prices or terms shall not be considered discrimination within the meaning of 
this sub-paragraph; and provided further that nothing contained in this sub- 
paragraph shall prevent price changes from time to time by reason of changing 
conditions affecting the market for or marketability of performing rights. 

(3) Defendant, Broadcast Music, Inc., shall not require, as a condition to 
any offer to license the public performance for profit of a musical composition 
or compositions for radio broadcasting, a license fee of which any part shall 
be (a) based upon a percentage of the income received by the broadcaster from 
programs in which no musical composition or compositions licensed by said 
defendant for performance shall be performed, or (b) an amount which does 
not vary in proportion either to actual performance, during the term of the 
license, of the musical compositions licensed by said defendant for perform- 
ance, or to the number of programs on which such compositions or any of them 
shall be performed; provided, however, that nothing herein contained shall 
prevent said defendant from licensing a radio broadcaster, on either or both of 
the foregoing bases, if desired by such broadcaster, or upon any other basis 
desired by such broadcaster. 

With respect to any existing or future performing license agreement with 
a radio broadcaster, defendant, Broadcast Music, Inc., shall not, if required 
by such broadcaster, refuse to offer either or both of the following bases of com- 
pensation which may be specified by the broadcaster : 

(i) in respect of sustaining programs a per program license fee, expressed in 
terms of dollars, requiring the payment of a stipulated amount for each program 
in which musical compositions licensed by said defendant shall be performed ; 

(ii) in respect of commercial programs, a per program license fee, either ex- 
pressed in terms of dollars, requiring the payment of a stipulated amount for each 
program in which musical compositions licensed by said defendant for perform- 
ance shall be performed, or, at the option of defendant, the payment of a percent- 
age of the revenue derived by the licensee for the use of its broadcasting facilities 
in connection with such program. 

In the event that defendant shall offer to license the public performance for 
profit of a musical composition or compositions for radio broadcasting upon one 
or more of the foregoing per program bases, and shall also offer to license such 
performance on a basis of compensation which shall not vary in direct pro- 
portion to the number of programs on which musical compositions licensed by 
defendant shall be performed, defendant shall establish, in good faith, a relation- 
ship between such per program basis and such other basis, justifiable by appli- 
cadle business factors, so that there will be no frustration of the purpose of this 
su)-paragraph to afford radio broadcasters alternative bases of license 
compensation. 

(4) Defendant, Broadcast Music, Inc., shall not license the public performance 
for profit of any musical composition or compositions except on a basis whereby, 
insofar as network radio broadcasting is concerned, the issuance of a single 
license, authorizing and fixing a single license fee for such performance by net- 
work radio broadcasting, shall permit the simultaneous broadcasting of such 
performance by all stations on the network which shall broadcast such per- 
formance, without requiring separate licenses for such several stations for such 
performance. 

(5) With respect to any musical composition in defendant’s catalogue of 
musical compositions licensed for radio broadcasting and which is or shall 
be lawfully recorded on an electrical transcription or other recordation in- 
tended for broadcasting purposes, said defendant shall not refuse to license 
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the public performance for profit by designated radio broadcasting sta- 
tions of such composition by a single license to any manufacturer, producer, 
or distributor of such transcription or recordation or to any adver- 
tiser or advertising agency on whose behalf such transcription or recordation 
shall have been made who may request such license, which single license 
shall authorize the broadcasting of the recorded composition by means of such 
transcription or recordation by all radio stations enumerated by the licensee, on 
terms and conditions fixed by said defendant, without requiring separate licenses 
for such enumerated stations. 

(6) Defendant, Broadcast Music, Inc., shall not, in connection with any offer 
to license by it the public performance for profit of musical compositions, re- 
fuse to offer a license, at a price or prices to be fixed by said defendant, for the 
performance of such individual musical compositions or catalogues of musical 
compositions the use of which shall be requested by the prospective licensee. 

(7) Defendant, Broadcast Music, Inc., shall not assert or exercise any right 
or power to restrict from public performance for profit by any licensee of said de- 
fendant any copyrighted musical composition in its licensed catalogue in order to 
exact additional consideration for the performance thereof, or for the purpose of 
permitting the fixing or regulating of fees for the recording or transcribing of 
such composition ; provided, however, that nothing in this sub-paragraph shall 
prevent said defendant from restricting performances of a musical composition 
in order reasonably to protect the value of the public performance for profit 
rights therein or to protect the dramatic performing rights therein, or as may 
be reasonably necessary in connection with any claim or litigation involving the 
performing rights in any such composition. 

III. The terms of this decree shall be binding upon, and shall extend to each 
and every one of the successors in interest of defendant, Broadcast Music, Inc., 
and to any and all corporations, partnerships, associations and individuals who 
or which may acquire the ownership or control, directly or indirectly, of all or 
substantially all of the property, business and assets of defendant, Broadcast 
Music, Inc., whether by purchase, merger, consolidation, reorganization or oth- 
erwise. None of the restraints or requirements herein imposed upon the defend- 
ant shall apply to the acquisition of or licensing of the right to perform musical 
compositions publicly for profit outside the United States of America, its terri- 
tories and possessions. 

IV. For the purpose of securing compliance with paragraph II of this decree, 
and for no other purpose, duly authorized representatives of the Department of 
Justice shall, on the written request of the Attorney General or an Assistant At- 
torney General and on reasonable notice to defendant, Broadcast Music, Inc., 
made to the principal office of said defendant, be permitted (a) reasonable ac- 
cess, during the office hours of said defendant, to all books, ledgers, accounts, cor- 
respondence, memoranda, and other records and documents in the possession or 
under the control of said defendant, relating to any of the matters contained in 
this decree, (b) subject to the reasonable convenience of said defendant and with- 
out restraint or interference from it, and subject to any legally recognized privi- 
lege, to interview officers or employees of said defendant, who may have counsel 
present, regarding any such matters; and said defendant, on such request, shall 
submit such reports in respect of any such matters as may from time to time 
be reasonably necessary for the proper enforcement of this decree; provided, 
however, that information obtained by the means permitted in this paragraph 
shall not be divulged by any representative of the Department of Justice to any 
person other than a duly authorized representative of the Department of Justice 
except in the course of legal proceedings in which the United States is a party 
or as otherwise required by law. 

V. The provisions of sub-paragraph (4) of paragraph II of this decree shall 
not become effective until nine months after the effective date of the other pro- 
visions of said paragraph. 

None of the provisions of paragraph II of this decree shall become effective 
until 90 days after plaintiff shall have delivered to defendant, Broadcast Music, 
Inc., a certified copy of a consent decree or other final decree of a court of com- 
petent jurisdiction, not subject to further review, by which restraints and require- 
ments in terms substantially identical with those imposed herein shall be im- 
posed upon American Society of Composers, Authors and Publishers; provided, 
however, that if said defendant shall be of the opinion that the restraints and 
requirements so imposed against American Society of Composers, Authors and 
Publishers are not substantially identical with those imposed herein, and shall 
apply to the Court within 20 days after receipt of a certified copy of said decree, 
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for a determination of that question, no provision of said paragraph II shall be- 
come effective until the Court shall have determined that such restraints and 
requirements are substantially identical with those imposed herein. 

VI. Jurisdiction of the cause is retained for the purpose of enabling any of 
the parties to this decree to make application to the Court at any time after the 
delivery to the defendant of a certified copy of a decree against American Society 
of Composers, Authors and Publishers complying with the provisions of para- 
graph V hereof for such further orders and directions as may be necessary or 
appropriate in relation to the construction of or carrying out of this decree, for 
the modification hereof upon any ground, for the enforcement of compliance 
herewith and the punishment of violations hereof. Jurisdiction of this cause is 
retained for the purpose of granting or denying such applications so made as 
justice may require and the right of the defendant to make such application and 
to obtain such relief is expressly granted. 

(Sgd.) F. Ryan Dourry, 


United States District Judge. 


We hereby consent to the entry of the foregoing decree. 
For the complainant: 
(Sgd.) B. J. Hustrne, 
United States Attorney, 
Eastern District of Wisconsin. 
THURMAN ARNOLD, 
Assistant Attorney General. 
Victor O. WATERS, 
Special Assistant to the Attorney General. 
WARREN CUNNINGHAM, Jr., 
Special Attorney. 
Counsel for the defendant, Broadcast Music, Inc. : 
GoprrEY GOLDMARK, 
Its Attorney. 
Endorsed: Filed, Feb. 3, 1941. 
B. H. WestraH 1, Clerk, 


IN THE UNITED STATES District COURT FOR THE SOUTHERN District or New York 
Civil Action No. 13-95 


United States of America, Plaintiff, against American Society of Composers, 
Authors, and Publishers, et al., Defendants 


SUPPLEMENTARY AFFIDAVIT IN SUPPORT OF ASCAP’S MOTION FOR AN ORDER MODIFYING 
AMENDED FINAL JUDGMENT ENTERED MARCH 14, 1950 


STATE OF NEw York, 
County of New York, ss: 


Otto A. Harbach, being duly sworn, deposes and says: 

I reside at 125 East 84th Street, New York, N. Y., and am President of the 
American Society of Composers, Authors, and Publishers, the above-named 
defendant (hereinafter referred to as “ASCAP”). 

This affidavit is supplementary to my previous affidavit filed herein dated 
August 2, 1951. 

ASCAP has made a motion for an order modifying the Amended Final Judg- 
ment entered by consent on March 14, 1950, in the following respects: 

(1) To permit ASCAP to decline to grant per program licenses to any 
radio or television station having a license agreement with Broadcast Music, 
Inc. (hereinafter referred to as “BMI’’), or with any other similar organ- 
ization owned or controlled by the broadcasters and telecasters ; 

(2) To permit ASCAP to take into consideration in determining its per 
program rate formula, payments made by sponsors of “spot announcements” 
adjacent to programs containing music in the ASCAP repertory. 

The purpose of this affidavit is to present in detail the facts supporting 
ASCAP’s prayer for the above relief. 

Part I of the affidavit will concern itself with that branch of the motion 
relating to the issuance of per program licenses to stations with a BMI license. 

Part II will concern itself with that branch of the motion relating to spot 
announcements. 
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PART I 
Basis FOR REQUESTED MODIFICATION RELATING TO PER PROGRAM LICENSES 


SUMMARY STATEMENT 


This motion was brought following an application filed on July 18, 1951, by 
50 television broadcasters (then owning approximately one-half of all the tele- 
vision stations in the United States) for a determination of rates to be charged 
by ASCAP for per program licenses. These petitioners will be referred to here- 
after as “Petitioners.” The rates for a blanket license had previously been 
agreed upon by ASCAP and the entire television industry including the National 
Association of Radio and Television Broadcasters (NARTB) of which prac- 
tically all of the 50 petitioning broadcasters are members. 

In my previous affidavit I stated that to the extent that the 50 Petitioners were 
seeking to use the provisions of the Amended Final Judgment in their present 
form to-obtain per program licenses they were seeking an unfair competitive 
advantage in favor of BMI, which is self-described as “the arm of the broad- 
casting industry,” and the broadcasting “industry’s largest organization” (BMI 
Pamphlet “Welcome to Radio,” Exhibit 1 annexed hereto). 

In order to understand why ASCAP, in this motion, seeks the right to decline 
to grant a per program license to any station having a license agreement with 
BMI, it will be necessary to show the power over the music industry which has 
been acquired by the broadcaster-BMI combination; the constantly increasing 
exercise of that power; the evils to which it has given rise; the unfair competi- 
tive practices directed against members of ASCAP individually as writers and 
publishers, and as licensors of performing rights through ASCAP, and finally 
the intensification of that power and the resulting unfair practices whenever a 
station has an ASCAP per program license. 

BMI which is wholly owned and operated by the broadcasters is not merely an 
organization licensing performing rights (which is the sole function of ASCAP) ; 
it is also a large music publisher. The broadcasting industry, which owns and 
operates BMI, controls the main outlets for popularizing music. BMI works 
very closely with the members of the broadcasting industry both individually 
and collectively. With very few exceptions, the broadcasting and telecasting 
stations and networks of the nation (which constitute the communications branch 
of the broadcasting industry) contract for the BMI repertory (i. e., their own 
repertory) on a blanket basis. The application for per program licenses from 
ASCAP made in this action by the owners of a substantial number of television 
stations would, if granted by this Court, very seriously handicap ASCAP and its 
members in their competition with the broadcasting industry’s own music supply 
(BMI). 

These Petitioners are not only users of copyrighted music. They, together with 
other broadcasters, constitute the most powerful aggregation of suppliers of 
music in the world. The resulting impetus given by the broadcasters to their own 
music, BMI music, through control of the essential means of popularizing musical 
works, is only a reflection of a natural, selfish interest. 

In effect, the 50 Petitioners and other broadcasters are the middlemen who 
stand between the suppliers of music and the ultimate purchasers of music. 
Those purchasers are the advertisers and the members of the public who are in- 
duced to snend hundreds of millions of dollars annually in the purchase of radio 
and television receiving sets, electricity and the products so highly advertised 
over radio and television whether they be tobacco, liquor, soap, beauty prepara- 
tions or electric refrigerators. As such middlemen the broadcasters sell music 
to the advertiser, and the public. They have for sale basically two repertories 
of copyrighted music—and they have a free supply of public domain music. The 
public domain is so large that the broadcasting industry, when acting in concert, 
can for a substantial period of time limit their broadcasts of music to the public 
domain and a limited amount of copyrighted music. While acting in concert 
they can successfully keep off the air waves all the music that they themselves do 
not own. This is a proved fact. It happened for a whole year—from November 
1, 1940 to November 1, 1941. 

The supply of copyrighted music which the broadcasters had in 1941 was only 
a fraction of what they have today. BMI has now cornered a substantial part 
of the supply of new copyrighted music, and the broadcasters are endeavoring 
to achieve a position where they may dictate to all writers and publishers and 
retaliate against those who dare interfere with their scheme. In conjunction 
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with the Canadian Association of Broadcasters, they have been doing so openly 
and notoriously in Canada during the past year, as I shall have occasion to point 
out at pages 63 to 70 of this affidavit. 

The broadcasters being engaged in both buying and selling; music will obviously 
make greater efforts to sell their own music than to sell that which they buy from 
others. It will be shown that the broadcasting industry is constantly reminded 
of this by those whom they have employed to carry out their scheme of con- 
trolling music, It will be shown further that if the Petitioners are granted per 
program licenses they will have an even greater opportunity and incentive than 
now exists to dam up the channels for exploitation of music in the ASCAP rep- 
ertory and to flood the country with music in the BMI repertory, thus favoring 
their own music while discriminating against that written and published by 
members of ASCAP. 

It will be shown that when a radio station has a BMI blanket license and an 
ASCAP per program license, the use of ASCAP music is seriously curtailed and 
the use of BMI music unduly promoted; that this has no relationship to the 
merit of the music in the two repertories but rather is accounted for by the 
concerted efforts of the broadcasting industry to promote the music which they 
themselves control as against that which is outside the scope of their control; 
that for this purpose the broadcasters resort to numerous unfair methods of com- 
petition and are engaged in a concerted effort to favor musical competitions of 
those who become a party to the broadcasting combination to the detriment of 
those who refuse to capitulate to them. 

To this end, the first part of the affidavit will set forth the following facts: 

1. The importance of performances on radio and television in the ex- 
ploitation of musical works and the necessity of maintaining equal oppor- 
tunity for all writers and publishers to have access to those channels; 

2. The interlocking relationship between the entire broadcasting industry 
and BMI; 

3. BMI’s methods of insuring that broadcasters favor BMI music in- 
eluding: 

(a) giving rebates to all broadcasters and not paying dividends to 
stockholders of BMI, thus giving equal encouragement to all broad- 
casters to concentrate in the promotion of BMI music; 

(b) serving essentially as a program department for broadcasting 
stations and furnishing such stations with a variety of free services; 

(c) urging all stations to concentrate upon the same compositions in 
the BMI repertory at the same time, thus giving maximum assurance 
that the BMI songs being plugged will be made known to and accepted 
by the public; 

(d) conducting so-called clinics at which all broadcasters in a particu- 
lar region gather under the aegis of BMI, with the obvious purpose of 
joint discussions in furtherance of the broadcaster-BMI operation; 

4. The increasing control of music exercised by the broadcasting indus- 
try, especially during the past three years; 

5. Enticement of ASCAP members through unfair practices aimed at 
undermining ASCAP and building up the control of music by the broadcast- 
ing industry including: 

(a) Inducement of writer-members of ASCAP to conceal the true 
authorship of composiitons written by them with the result that the 
compositions are denied to ASCAP and become part of the BMI reper- 
tory; 

(b) Inducement of publisher-members of ASCAP to effect transfers 
of compositions out of ASCAP publishing firms into BMI publishing 
firms with the result that the compositions are denied to ASCAP; 

(c) Inducement of ASCAP writer-members to resign and become affili- 
ated with BMI; 

6. Subsidies granted by BMI: 

(a) to performers as a means of encouraging them to perform BMI 
music; 

(b) to selected publishers as a means of enlarging the control of muisc 
by the broadcasters, often by resort to devices in which the broad- 
casters do not wish to engage directly ; 

(c) to persons connected with recording companies who are in a posi- 
tion to favor the recording of works controlled by the broadcasters; 

(d) to so-called disk jockeys who, by their performances, are in a 
position to give impetus and circulation to works controlled by the 
broadcasters ; 
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7. World-wide activities of BMI in both publishing and exploiting com- 
positions and acquiring performing rights, including : 
(a) BMI’s own publishing activities; 
(b) Activities in Canada in conjunction with Canadian Association 
of Broadcasters ; 
(ec) Activitiesin Latin America ; 
(d) Activities in Europe. 
8. Per program radio stations discourage the use of ASCAP music while 
artificially stimulating the use of BMI music. 


1. Performances on radio and television are indispensable in the present day pop- 
ularization of musical works ; the broadcasters therefore have the power, when 
acting collectively, to mould the musicul tuste of the Nation. Compositions 
favored by the broadcasters are more likely to become “hits” than comparable 
works which lack such support 
The only effective method of popularizing any musical work is by exposing 

the public to it time after time until the work becomes fixed in the public's 

mind. Before the days of radio this was done for the most part by repetition 
on the vaudeville stage. Today that means of exploitation has all but dis- 
appeared. The public seeks and finds its musical entertainment primarily on the 
radio and in television. People become familiar with the songs that are presented 
on the air. As far back as 1935, the danger signs to the music industry arising 
out of mass exploitation by radio were noted in a book by a publisher who sub- 

sequently became affiliated with BMI for a very handsome consideration (E. B. 

Marks, They All Sang [1935] p. 154) : 

“For the average plugger ten movie houses, with a tota] seating capacity of 
5,000, was a big night. Using a car, and often carrying a pianist (less fre- 
quently a violinist, too) with chorus slips, advertising matter, meals, cigars, tips 
and salary, the plugger added tremendously to the overhead of the music busi- 
ness. Today one song broadcast often reaches millions of listeners. But try to 
get your number on such a broadcast. It isn’t easy.” [Italics ours.] 

Most such performances today are achieved by the playing of phonograph 
records by so-called disk jockeys (i. e., people who present recorded works 
with a patter that gives an attractive background to the musical work being 
played). Disk jockeys are employees of broadcasting stations. 

Those who buy phonograph records for home use usually buy them after the 
record receives its initial tremendous audience through the disk jockey. 

To quote Mannie Sacks who is Talent Coordinator tor RCA-NBC, one of the 
important broadcasting interests controlling BMI: 

“The source of the disk’s power to create or maintain or enhance star values 
can probably be found in its repetitive use. An outstanding song interpretation 
on records initially gets a tremendous audience through the disk jockey. That 
audience runs into the millions and it is exposed to the same song and the same 
artist many times a day until it sinks deeply into the public consciousness” 
(Variety, October 1, 1952, p. 32). 

Or, as BMI itself has stated in one of its advertisements, the disk jockey “is a 
compelling influence upon the millions who listen consistently to his popular 
programs of recorded music.” (Music Business, July, 1947.) 

Until recently, the important national networks concentrated on live per- 
formances and rarely used records; this has now changed, and even the net- 
works have their disk jockeys. 

The success of any publisher’s catalogue can generally be measured by the 
number of public performances accorded to it by the broadcasters. 

Anyone who can control the airwaves has the power to control the effective 
means of making a song popular today. The broadcasters and telecasters have 
this power and exercise it through their ownership and operation of BMI. 

Few publishing houses could exist for any substantial period of time should 
the broadcasting industry suddenly decide to withhold its facilities. Many 
broadcasters having a per program license use this license to deprive writers 
and publishers who have not thrown in their lot with BMI of an equal op- 
portunity to reach the public by means of broadcasting. 

Inasmuch as there are only twenty-four hours in each day (and most television 
stations are on the air for less than fourteen hours daily), of the thousands of 
compositions competing for a hearing, only a limited handful can possibly be 
projected. The number of broadcasting stations is limited. In many com- 
munities there is only one television station. If the owners of those stations 
have any incentive to prefer one composition over another, the composition which 
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receives their preference has a far greater chance of success than competing com- 
positions of like or even superior merit which fail to receive preferential treat- 
ment. Moreover, because of the limitation of time, whenever the performance 
of one song is artificially stimulated it prevents the writers and publishers of all 
other songs from placing their work before the publie to the extent that the 
time has been consumed by something else. While this would also be true in a 
free market, it becomes iniquitous when the broadcasters have a pecuniary in- 
terest in the stimulation of some compositions as opposed to others. 

There are other media for exploitation such as motion pictures and phono- 
graph recordings that may be used in popularizing works, but they have certain 
limitations which cannot be ignored. Motion pictures rarely serve as such 
media because most people see a picture only once. This makes only a slight 
impression which is soon crowded out by the constant repetition of other com- 
positions in radio and television. Such repetition is necessary to popularize 
even the most meritorious work. 

The “juke box” which is a large consumer of phonograph records, rarely creates 
a hit. Records are usually placed in juke boxes only after a demand has been 
created elsewhere. 

Most of the music broadcast on local stations today is recorded music. There- 
fore, the recording of a song on phonograph records is virtually a prerequisite 
to its popularization. However, because of the broadcaster-BMI relationship, 
there is a definite motivation for record manufacturers to record songs on a basis 
which often has little relation to merit. Record companies are eager to have 
their records popularized by broadcasters because such popularization will result 
in an increased sale of records. The BMI campaign cannot fail to have its im- 
pact on record manufacturers. As between two compositions of equal merit, the 
BMI campaign is intended to create a situation in which the composition con- 
trolled by the broadcaster-BMI combination is much more likely to be recorded 
than a composition which must succeed solely on its own merit. The record 
manufacturers naturally are unwilling to record compositions which have little 
chance of being exploited by the broadcaster-employed “disk jockey.” In addi- 
tion: 

(a) The two largest record companies are owned by the two largest broad- 
casting networks and therefore have an incentive to favor works in the broad- 
caster-BMI pool: 

(b) Many successful recording artists are employees of, or under contract 
to, the broadcasters and their affiliated record companies ; 

(c) The broadcasters, through BMI, subsidize many recording artists to 
record BMI tunes; 

(d) The broadcasters, through BMI, subsidize many small record com- 
panies to record BMI tunes. 

Unless something is done to meet the collective activity of the broadcasting in- 
dustry, the future of the writer and publisher who remains independent of BMI 
is in serious jeopardy. Sheet music sales are negligible, and the growth of tele- 
vision is curtailing other amusement businesses as effective exploitation media. 
The broadcasters, by subsidizing artists to concentrate on BMI works, have. made 
it next to impossible for a writer to rely on merit alone as a key to success. 
As is often said in the profession today, it is impossible to get ahead without an 
“angle”. The broadcasters are responsible for the present emphasis on something 
other than intrinsic merit, as a prerequisite to success. 


2. The interlocking relationship between the entire broadcasting industry and BMI 


BMI, which was formed by the National Association of Broadcasters (NAB) 
in 1939 as a bargaining weapon in its negotiations with ASCAP at that time, has 
been controlled from its very inception by the owners of the large radio and tele- 
vision networks, the large manufacturers of radio and television equipment, and 
owners of multiple radio stations. It is now, and for many years past has been, 
actively controlled and operated by the four national broadcasting networks and 
two of the largest owners of groups of radio and television stations in the United 
States in cooperation with the National Association of Radio and Television 
Broadcasters (NARTB, successor to NAB). This well-knit group designates eight 
of the fourteen directors of BMI, thus assuring control. The stockholders who 
elect them are broadcasters whose loyalty is assured. These stockholders are 
barred by a provision of BMI’s certificate of incorporation from transferring 
their stock to third parties unless the latter also buy the station itself along with 
the stock. Otherwise, a sale of the stock may not be made without BMI's ap- 
proval (Certificate of Incorporation, Par. Twelfth, Exhibit 2 annexed hereto). 
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An analysis of the majority of the Board of Directors of BMI and their re- 
lationship to the well-knit group mentioned above follows: 

One director of BMI represents National Broadcasting Company (NBC), one 
of the two largest radio and television networks; NBC is a subsidiary of Radio 
Corporation of America which also owns Victor Records, one of the two largest 
record companies. RCA is also a large manufacturer of radio and television 
equipment as well as the owner of numerous radio and television patents; 

Two directors of BMI, one of whom is Vice President and Vice Chairman of 
the Board and General Counsel for BMI, represent Columbia Broadcasting Sys- 
tem (CBS), which, in addition to owning the other of the two largest radio and 
television networks, also owns the other of the two largest record companies, 
namely Columbia Records, It is also engaged in the manufacture of radio and 
television devices; 

One director of BMI represents a third national network, American Broad- 
casting Company (ABC), which recently merged with United Paramount 
Theatres, Inc., to form American Broadcasting-Paramount Theatres, Inc.; 

One director of BMI represents the fourth national network, Mutual Broad- 
casting System (Mutual), of which a controlling interest is owned by the Gen- 
eral Tire and Rubber Company, whose wholly owned subsidiary, General Tele- 
radio, Inc., is a Petitioner ; 

One director of BMI represents the owner of 13 radio stations and 4 tele 
vision stations—Petitioner, Fort Industry Company (now known as Storer 
Broadcasting Company) ; 

One director of BMI represents Petitioner, Westinghouse Radio Stations, Inc. 
(Westinghouse), which is a subsidiary of Westinghouse Electric Corporation, 
one of the world’s largest manufacturers of radio, television, and other electrical 
equipment ; 

One director, who is also the Chairman of the Board of BMI, is the Chairman 
of the Board and General Counsel of NARTB. 

This accounts for eight of the fourteen BMI directors. One additional direc- 
tor of BMI, who is also President of BMI, is a full-time paid employee of BMI, 
and therefore does not represent any independent interest in the operation 
of BMI. Four of the remaining five directors represent affiliates of one or more 
of the four national networks mentioned above, and all five have been or are 
members of the NARTB Board of Directors or its important committees, 

Thus, there is an assurance of unity of action and continuity of purpose among 
all broadcasters in the operation of BMI. A list of the present Board of Direc- 
tors of BMI and a statement of their interlocking relationships is annexed 
hereto as Exhibit 3. 

To illustrate the foregoing, it is worth noting that the Columbia Broadcasting 
System has been particularly active in the organization and continued control 
of BMI. It loaned one of its attorneys to the industry to form BMI in 1939. 
He has been most active in its affairs from its organization down to the present 
time. He is now Vice Chairman of the Board and Vice President and Genera] 

Younsel of BMI, and the law firm of which he is a member has, at all times since 
the inception of BMI, been and still is counsel for the Columbia Broadcasting 
System. 
38. BMI’s methods of inducing radio broadcasters to favor BMI music 

In order to understand the unique position of the broadcaster-BMI com- 
bination in relation to their repertory as distinguished from that of a performing 
right society such as ASCAP, it is necessary to point to certain differences be- 
tween a performing right society and an organization of users such as BMI. 

(a) BMI is not bound by the principles of equal and nondiscriminatory treat- 
ment which are applied by performing right societics.—The justification of a per- 
forming right society lies in necessity. It serves both its members and users of 
music, as a clearinghouse—a function which is indispensable. If they were 
no such organization, it would be impossible to make appropriate licensing 
arrangements for the supply of copyrighted music to large-scale users such as 
broadcasting stations. A true performing right society makes no attempt to 
increase performances of specific works in its repertory, or to prevent the per- 
formance of works which are not in its repertory, and has no incentive to do so. 
Each member of a performing right society competes individually with all other 
members as well as with those who are not members. Payments to members 
are based primarily on performances which occur at places not in any way con- 
trolled or influenced by the society. All moneys received by the society, less 
operating costs, are distributed to its members without discrimination. 
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The Broadcaster-BMI combination does not operate within these limits. It is 
not a performing right society and does not owe an obligation of nondiscrimina- 
tory treatment of the writers and publishers affiliated with it. Not only does 
BMI discriminate among its affiliated writers and publishers by favoring some 
of them as against others, but as a publisher, BMI is in direct competition with 
its affiliated publishers. Its avowed loyalty is to the broadcasting industry. 
It urges that industry to perform BMI works, reminding broadcasters that 
“When It’s BMI It’s Yours.” (BMI Pamphlet, 1946; BMI advertisement, 
Broadcasting, April 28, 1952.) The combination does not rely entirely on the 
voluntary cooperation of all branches of the industry but in a variety of ways 
influences broadcasters to favor the BMI repertory. It constantly parades be- 
fore the industry examples of “loyal” broadcasters, disk jockeys, artists, etc. 
In fact, it bombards all stations with literature, representatives and reminders. 
It actually undertakes to relieve stations of a large part of the programming 
responsibility and attendant costs while at the same time assuring the largest 
possible concentration on BMI music. 

BMI holds out a promise of rebates to all stations if concentration on per- 
formances of its works results in building up a surplus in the BMI treasury. 
If BMI were a true performing right society, such rebates would be impossible. 
Such rebates would discriminate against licensees not receiving them, and would 
Geprive members (writers and publishers) of income rightfully their. Thus 
ASCAP cannot offer rebates or any other inducements as a means of urging a 
larger use of music in its repertory. Such activity would clearly be outside the 
proper sphere of a performing right society, whose main function is to serve as a 
clearinghouse. Yet the broadcaster-BMI combination does all of these things, 
and now insists on a further advantage by demanding from ASCAP per pro- 
gram licenses for a large number of television stations, while operating on a 
blanket license for the use of their own repertory. 

Some of the many specific inducements to broadcasters will now be detailed. 

(b) Rebates to broadcasters.—BMI gives rebates to broadcasters while re- 
fraining from paying dividends to stockholders. It thus encourages all broad- 
easters (not merely those who own stock in BMI) to concentrate on the promo- 
tion of BMI music. 

From the very inception of BMI the broadcasters had in mind only one goal; 
to insure concerted action by the entire industry so that individual selection of 
compositions by broadcasters would be reduced to the very minimum, and in- 
tense concentration upon BMI compositions secured whenever the industry 
found it expedient. 

This was provided for at the very start by a statement of purposes as contained 
a Prospectus filed with the Securities and Exchange Commission on July 31, 
16 (p. 3): 

“* * * Since the present plans of the Corporation call for the creation of a 
catalogue of music for its licensees, rather than the production of profits, no 
prospect of dividend declaration is held out to stockholders.” 

Although there are fewer than 700 stockholders of BMI, all the broadcasters, 
numbering upwards of 2,900 radio and televising stations, receive the same 
benefits as if they were stockholders by being granted rebates whether or not 
they hold stock in BMI. Those rebates range from 20% to 30%. The lure of 
potential rebates furnishes a dollar and cents incentive to stations to concen- 
trate on BMI music. To the extent that the value of the BMI catalogue is 
enhanced by concentration on performances of its works, BMI is in a position 
to, and does, derive income from sources other than its radio and television 
licensees. With a sufficient concentration on performances of works in the 
BMI reportory over a substantial period of time, the broadcaster-BMI combina- 
tion ultimately might even be able to furnish music free to the broadcasters. 
The more it approaches this desideratum ,the less chance is there for the non- 
affiliated writer or publisher to market his works, and to secure a fair return 
from their use in broadcasting. 

(c) Serving the function of a program department for broadcasting stations 
and furnishing such stations with a variety of free services intended to create 
reliance upon BMI as a guide to the material to be used.—BMI, expending funds 
which a performing right society would distribute to writers and publishers, 
regularly provides all broadcasters with material services designed to increase 
the use of BMI music. Some of these services directly relate to musie while 
others, for example, the availability of BMI offices for broadcasters visiting New 
York, are a natural reflection of the identity of BMI and the broadcasters. 
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In 1952, BMI spent hundreds of thousands of dollars on such services as the 
following : 

BMI Pin-Up Sheets. (Exhibits 4a, 4b.) 

BMI Record-Report and Forecast of Tomorrow’s BMI Song Hits. (Exhibits 
5a, 5b.) 

Distribution of Free Records and Sheet Music. (Referred to at pages 4 to 7 
of Exhibit 6a and page 1 of Exhibit 6b.) 

BMI Newsletters. (Exhibits 6a, 6b, 6c, 6d.) 

BMI Music Memos. (Exhibits 7a, 7b, 7c, 7d.) 

BMI Continuities—a complete program Service. (Exhibits 8a, 8b, 8c.) 

BMI Television Sketchbook (1951) and two Supplements (March and Christ- 
mas, 1952). (Exhibits 9a, 9b, 9c.) 

“Meet, The Artist” (1952) successor to a similar service entitled “BMI Disc 
Data.” (Exhibit 10.) 
BMI Clinics, (Exhibits 11a, 11b, 11¢; See Exhibit 7d, pp. 1-6.) 

BMI Program Exchange. (See Exhibits 6b, p. 1, 6c, pp. 2, 4.) 

Taped Interviews for local station use. (See Exhibit 6c, p. 3.) 

BMI offices in New York as headquarters for out-of-town broadcasters. (See 
Exhibit 6a, p. 4.) 

BMI Television Service Department. (See Exhibit 7c, p. 1.) 

Record-purchasing assistance. (See Exhibit 6a, p. 3.) 

All exhibits indicated above are annexed hereto except that in place of Ex- 
hibits 9a, 9b, 9c, and 10, which are too voluminous for duplication, descriptions 
thereof are annexed. The actual exhibits will be handed up to the Court at the 
time of the argument. 

In furnishing many of these services, BMI takes on the complexion of a trade 
association for the broadcasters. However, the emphasis is at all times on the 
use of BMI or public domain works, which means refraining pro tanto from 
using ASCAP works or works owned by others and not controlled by the broad- 
caster-BMI combination. The services are not intended to be a form of altruism 
on the part of BMI. As with any trade association, the enthusiasm and co- 
operation of the members must be stimulated or revived from time totime. Means 
must be found to strengthen the ties between the association and the members, 
else defections are possible. Whatever the merit of the broadcaster-BMI product, 
the stations must be induced to accept it, play it, and popularize it. How 
better to insure that cooperation than by relieving the local broadcasters of the 
programing chore, by supplying program continuities, record information, a pro- 
gram exchange service, or meeting any related need. 

Services such as the “BMI Pin-Up Sheets,” the “BMI Record-Report and 
Forecast of Tomorrow’s BMI Song Hits,” “BMI Continuities,” were designed to 
furnish the program director with music bearing the stamp of industry approval. 
As expressed by BMI, it was no longer necessary to look over or listen to 
hundreds of releases by the recording companies. The purpose of these services 
was specifically shown by BMI in the following statements concerning the Pin-Up 
Sheet for concert music which BMI made in the National Music Council Bulletin 
for September 1951: 

‘“*# * * BMI has started a regular monthly release of the BMI Concert Music 
Pin-Up Sheet, designed to aid the program director of a radio station in aug- 
menting his classical music programs without having to look over or listen to 
hundreds of releases by the recording companies. Recording companies and 
broadcasters have hailed this move as the most progressive step of its kind in 
many years.” 

Supplementing this report, BMI stated in the September 1952, Bulletin (at 
p. 18): 

“BMI is continuing intensive work on its ‘more concert music on the air’ project 
and each month issues a long list of new recordings of contemporary and standard 
concert music. Several hundred radio stations are cooperating in this project.” 

To the individual broadcaster, the successful operation of a radio station is 
determined by the excess of revenue over expenditures. Any “service” which 
tends to reduce or obviate expenditures is naturally welcomed by the broad- 
casters. If expenditures are in effect underwritten by BMI to some degree the 
broadcaster will express appreciation therefor in the most natural way—by con- 
centrating on BMI music. Moreover, as previously noted the concentration on 
BMI music also carries its own benefit, since, as BMI revenues increase, rebates 
accrue to the broadcasters. 

BMI has provided stations with so many services designed to insure substantial] 
performance of its own music that some stations rely exclusively on these services 


77632—57—»pt. 2, v. 2 45 





4644 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 





for the musical content of programs produced locally at their stations. This is 
confirmed in the answer of one of the Petitioners (identified as #11 in the Code 
used for Forms 1-2) to certain interrogatories, in which it states: 

“The following list of selections comprise the only music used locally by this 
station. Discs are purchased from BMI and all selections are BMI or public 
domain.” 

The list of disks referred to indicates that all compositions played locally are 
claimed by BMI. The list is annexed as Exhibit 12. 

One of the Petitioners admits BMI’s influence on the disk jockey, pointing out 
that the BMI Newsletter, of which more will be said later, is “ ‘must’ reading 
for the DJ”. Says John Wrisley, disk jockey of Petitioner WSAV-TV and its 
radio station WSAV, in a letter, to Variety, October 22, 1952: 

“To the disk jockey BMI is a ‘human’ organization. It regularly bombards 
the music library with all sorts of interesting material for posting. A monthly, 
colorful calendar which also lists, by the way, the top BMI tunes. A newsletter 
comes in regularly which is ‘must’ reading for the DJ. BMI even prints the 
DJ’s picture in a glossy eight-page magazine. In short, BMI bends over back- 
ward to make the DJ happy * * * and he is influenced. 

* * * * + 7 a 

“Our conclusion would be that the DJ is definitely influenced by BMI. He 
doesn’t consciously plug BMI tunes, but when in doubt for a selection he’ll re 
member the songs BMI has been telling him about in every manner conceivable. 
That, coupled with the fresh BMI outlook for new songs, is probably the answer 
in part to today’s prominence for Broadcast Music, Inc.” 

A photostat of the entire letter is attached hereto as Exhibit 13. 

The extent of BMI’s services cannot be measured by the volume of printed 
matter which it supplies. It goes far beyond that. But it is appropriate to note 
that the printed matter alone which BMI supplies to a new television station, 
consisting of special musical arrangements of BMI tunes as well as BMI Pin-Up 
sheets and various records and song indices, weighs 80 pounds (Billboard, Sep- 
tember 22, 1951). This is constantly supplemented, and broadcasters are re- 
minded to use it. 

BMI does not supply music programs alone. It performs other services for 
that station in the guise of rendering a public service. In this it frequently joins 
with the State and National broadcasting associations and with local stations. 

When BMI is not promoting its own musical repertory it gathers and promotes 
material in the public domain—anything to keep the stations from devoting too 
much time to the broadcasting of music which is not controlled by the broad- 
caster-BMI combination. 

As has been indicated above, BMI furnishes at great expense to itself, a 
variety of free services to broadcasters, the purpose of which is to save broad- 
casters money and at the same time assure their use of BMI music. In order 
that the court may get some idea of the extent of these services, I will indicate 
the nature of some of the important ones. 


BMI Continuities—A Complete Program Service 

A continuity is the written form of a radio or television program. BMI’s 
continuities provide for the use of many musical compositions in recorded form, 
either as a basic part of the program, or as background for an oral presentation. 
The musical compositions indicated for use in the continuities are in the BMI 
repertory or in the public domain. 

Within each continuity or on an accompanying cue sheet is an indication of 
recordings or transcriptions recommended for each composition in the script. 
Thus the continuity consists of a completely packaged program and all that the 
broadeaster’s employee need do is read the script and play the recordings or 
transcriptions at the point indicated in the script or cue sheet. 

BMI boasts that these continuities supply practical programs for its licensees 
at no cost. BMI’s advertisement in Sponsor Magazine of July 14, 1952, states 
(p. 163): 

“BMI Continuities are a regular service to BMI-licensees at no cost. They are 
designed as practical programs and may be used as commercial or sustaining 
features.” 

That same advertisement advises stations that the music in these continuities 
may be safely used, i. e., that it is the property of the broadcaster-BMI combina- 
tion. The advertisement states (Exhibit 8c): 
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“Yow re safe in using BMI continuity.” 


BMI has furnished enough continuities to provide for most of a station’s local 
programing if a decision should be made by the broadcasting industry to ex- 
clude catalogues of non-BMI music. Some of these programs have been fur- 
nished continuously by BMI without charge for as long as eight years. Others 
are of limited duration. All are intended to form part of the station’s perma- 
nent library. 

Five of the current BMI script series are described as follows in a BMI adver- 
tisement appearing at page 163 of the July 14, 1952, issue of Sponsor (Exhibit 
8c): 

“According to the record 

“Timely facts about the unusual, with musical cues that fit neatly into a dy- 
namic §-minute show. Available seven times per week for 52 weeks. Now in its 
Sth successful year.” 

Special event scripts 

“Complete half-hour programs based on periodic national events * * * timely 

and effective supplements to the ‘According to the Record’ series.” 


“Your concert hall 

“The finest in concert music presented as a series of full-hour programs, three 
times weekly. Authoritative scripts which make concert music popular music. 
Supplemented by ‘Today in music’—dates and facts about the important music 
events of the month.” 


“Teen age book parade 

“Sparkling and appealing 15-minute scripts available on a three times weekly 
schedule * * *. Brings to your audience a series of distinguished reviews by 
America’s outstanding book critics. Slanted to the teen-ager but captures the 
adult as well.” 
“ ‘Stories from the sports record’ 


“* * * thrilling eye-witness accounts of dramatic action as they happened on 
the baseball.diamond, in the prize ring, on the gridiron, and elsewhere, to the 


great, the near-great, and the unknowns who played the game and played to win, 
often when there was more at stake than just the game itself. 

“A complete script package featuring your own talent with records * * * 
available three times weekly as a 15-minute presentation.” 

Other continuities which BMI has furnished to broadcasters and which, pre- 
sumably, are still available include the following: 


Spotlight on a star 
Originally a five-minute show available five times weekly, the program was 
lengthened in 1947 to a fifteen-minute show available five times weekly. 


Inside story 
A fifteen-minute show available three times weekly featuring little known 
stories behind songs, customs, and traditions. 


Love letters and love songs 

A five-minute show available five times weekly featuring famous love letters 
interspersed with romantic music. 
Practical programs of recorded music 

A listing of records all playable under the BMI license and suitable for six one- 
hour programs each week. 

Illustrative of the continuities furnished by BMI are “According to the Record” 
continuities for the period September 1-7, 1946 (Exhibit 8a). The composition 
listed on the musical cue sheet which accompanies these continuities are all 
compositions published by BMI or by firms affiliated with it. 

Other program aids furnished by BMI to the broadcaster are indicated in the 
following BMI advertisement appearing at page 8D of the August 20, 1951, issue 
of Marketbook published by Broadcasting and Telecasting (Exhibit 14 annexed 
hereto) : 

“BMI Orrers THESE PROGRAM AIDS TO THE BROADCASTER 


“BMI services, are all designed to aid the broadcaster, and are available to 
every BMI-licensed station. Check with your music librarian or program direc- 
tor for this material. 
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“Continuity scripts—Musie programs that sell * * * ready for immediate 
use * * * smooth, well-written continuity for a variety of purposes : 

“ “According to the Record (Five-minutes, daily) Spotlight on a Star (Five- 
minutes, five times weekly) Inside Story (15 minutes, three times weekly) Spe- 
cial Events (half hour, on periodic national events) .’ 

“Copyright research—Thorough, up-to-the-minute information on ‘music 
clearance * * * a complete basic catalogue and regular supplements of newly 
published music provided at all times. 

“BMI pin-up sheets—Convenient and timely reference to the current: song 
leaders * * * pop hits, folk favorites, rhythm and blues winners * * * issued 
monthly. 

“Newsletter.—Personal monthly message to the BMI family. An exchange of 
radio and music ideas. 

“BMI music memo.—Monthly informational bulletin * * * the radio man’s 
guide to BMI music * * * contains Recordata and Pin-Up Patter. 

“Disc data.—Valuable reference of vital statistics on the nation’s popular re- 
cording artists. 

“Program directors’ clinic.—Practical application of music in programming * * * 
with instruction in building and maintaining an efficient music library. 

“Record report.—Forecast of tomorrow’s song hits * * * weekly facts about 
BMI-licensed tunes coming up. 

“Holiday music.—Suggestions of appropriate music for seasonal holiday occa- 
sions. 

“Music distribution.—Music of every type, published by BMI and affiliated pub- 
lishers, and occasionally records, mailed to stations. 

“Bridges, moods, interludes.—Classified and cross-indexed reference book of 
tunes to fit background requirements * * * supplementary material furnished 
regularly. 

“Performindex.—Handy, time-saving catalogue of most-performed BMI- 
licensed titles. 

“Categorical index.—Provides immediate reference to a wide variety of song 
titles, arranged for selecting appropriate music in countless script situations. 

“Your BMI Field Representative, who visits your station periodically, can be 
helpful in many ways. For any personal problem in selecting or programming 
music send your inquiry to BMI’s Station Service Department. 

“When it’s BMI it’s yours!” 

(d) Influencing all stations to concentrate upon the same compositions in the 
BMI repertory at the same time.—As was pointed out above, the broadcasters 
have adopted a common programming system through the facilities of BMI 
which naturally has a tendency to produce the same type of programming 
throughout the country as much as possible. 

In its public releases of the content of BMI clinics which will be discussed 
below, BMI often proclaims the individuality of each station. Actually, how- 
ever, it places a premium upon conformity where such conformity results in 
concentration upon music in the broadcaster-BMI pool. In the September 1, 1951 
BMI Newsletter (official house organ sent to all stations) there appears an item 
which points up the encouragement given to stations to outdo each other in the 
performance of music in the broadcasters’ own repertory. That item reads as 
follows (p. 2): 

“A NEw HIGH 


“x * * A medal for Station KONO of San Antonio, Tewas, whose logs showed a 
use of 24 BMI Pin Up Titles for a total of 496 broadcasts in one month ;—that is 
really a record!” [Italic is BMI’s.] 

These 496 performances were of 24 BMI Pin Up titles alone. They were in 
addition to performances of established BMI compositions which were not being 
plugged at the time via pin-up sheets. It would be impossible for any publisher 
or group of publishers to launch 24 new compositions during any month and to 
obtain such a record without the assistance of those incentives that exist with 
a combination owning both the broadcasting stations and the source of music 
supply which the broadcasters have placed in BMI. 

Stations are encouraged to keep records of the ASCAP and BMI music per- 
formed which will be available to BMI representatives visiting the stations. 
Some stations send such records to BMI. I am informed that this practice 
receives active encouragement from BMI. 

Lest the employees of the station fail to cooperate wholeheartedly in this 
drive to promote the broadcasters’ own music, BMI reminds the management 
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of the station that it is in ‘ts own interest to see to it that its employees play 
pall. A rather obvious example of such a reminder is the following contained in 
the BMI Newsletter of January 6, 1947 (pp. 2 and 3 of Exhibit 6a) : 


“Use or BMI Music (PIN Up SHEET) 


“That the use of BMI-licensed music has steadily increased is evidenced by 
stations’ logs. We believe that many Stations are still none too familiar with 
the wealth of usable material available under the BMI label. Perhaps a hint 
from management to their Program Departments would pay dividends. The 
monthly Pin Up Sheet contains only fourteen numbers, on the average, but only 
those tunes are listed which have arrived. Certainly it is not too much to hope 
that every tune be played at least once each day. Just this small gesture, if 
carried out by every station, would increase the use of BMI music about five 
percent * * * to say nothing of the attraction such usage would demonstrate to 
publishers and writers, to the ultimate advantage of the stations themselves. 
One yardstick of interest is the fact that BMI-licensed popular tunes appeared 
among the first 25 listed in the Peatman Survey for a total of 148 weeks with an 
additional 176 weeks credited to numbers in the list of the next twenty. 

x x Of + * * * 


“BMI ‘RECORDATA’ (A NEW SERVICE) 


“Beginning this month, [January, 1947] you will receive a list of current 
record releases. This list will be ‘up to the minute’ and will be mailed twice each 
month. Be sure it reaches your Disc Jockey—and that he uses it!’ [Italics 
ours. ] 

The BMI Pin Up Sheets containing lists of new BMI compositions being cur- 
rently popularized or “plugged” are prominently displayed in the studios of 
substantially all stations. They are featured in advertisements in all the 
trade papers catering to stations, artists, sponsors, and other users of music. 
They are even sent to retail stores selling phonograph records—all with the 
purpose of assuring the record company and the artist that if a BMI composition 
is recorded it will be exploited to the hilt, with the united support of the entire 
broadcasting industry. Thus if a BMI composition has any chance of public 
acceptance it is bound to be given the fullest opportunity toward that end. A 
RMI composition does not have to undergo the same struggle for its initial and 
repetitive exposure to the public that is the lot of those compositions which are 
projected without the backing of the broadcast-BMI combination. 

(e) Conducting so-called clinics.—Since 1951, BMI, in conjunction with State 
Associations of Broadcasters, has conducted intensive clinics for the purpose 
of further insuring concentration on broadcaster-BMI music. 

The joint action of the various State Associations in this enterprise was 
announced in a BMI advertisement of May 8, 1951, reading in part as follows: 

“Now, with the strong backing of State Associations, Program Clinics will 
be conducted in all parts of the country. A Standing Committee of Presidents 
of State Broadcasters Associations now is actively engaged in furthering and 
developing the Program Clinie schedule. 

“Through the coordinated efforts of BMI and the individual State Associations 
the fulfillment of what brvadcasters have termed ‘a genuine need of the industry’ 
is in sight—opportunities for the exchange of views and ideas on local 
programming.” 

The entire advertisement is annexed as Exhibit 15. 

In many cases the clinics serve as a means of defraying the expenses of meet- 
ings of State Broadcaster Associations and provide for a uniform approach to 
the subject by clearing such State Association meetings through BMI. To quote 
Mr. Glenn Dolberg, Director of Station Relations of BMI: 


“* * * Today the Clinics are conducted under the auspices of the individual 
State Broadcasters Associations. BMI now merely serves as the instrument by 
which the Program Clinics are organized and brought into the field. Thus each 
State Association plans its own Clinic and brings it and the staff of speakers 
into its Own area. All of the details and arrangements are made by BMI through 
its New York office, field representatives and station relations department for 
a smooth-running and efficient session” (Radio Daily, August 2, 1951). 

In one instance, where two States, Idaho and Utah, had no Broadcasters’ 
Associations, they were actually formed at a BMI Clinic (Exhibit 7b, BMI Music 
Memo, December 1951, p. 3). 
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The purpose of the Clinics is to coordinate and direct radio and television 
programming on an industrywide basis. Obviously, the broadcasters’ purpose in 
joining BMI Clinics with State Broadcasters Associations meetings is ‘to: give 
BMI the greatest possible contact with the industry’s rank and file. As BMI 
stated of its 38 Clinics held in 1951, in the Newsletter of November 1, 1951: 

“An indication of our own sincere interest has been Carl Haverlin’s presence 
at every single one of the meetings.” 

The presence of Haverlin and other BMI personnel such as so-called field 
representatives at the Clinics can have no other actual purpose than to assure 
unified broadcaster support of BMI music. 

Very little is reported about the actual discussions that go on at these BMI 
Clinics especially in their closed sessions. One Murray Arnold, Program Direc- 
tor of Station WIP in Philadelphia who has given many talks at BMI Clinics 
on the subject of “Programming Twists and Aids,” has never had his talks 
reported to our knowledge but he has spoken his mind publicly in an article in 
Broadcasting Magazine of November 29, 1948, urging that the broadcaster-BMI 
combination set as their goal a division of broadcasting performances equally 
between ASCAP and BMI. Complaining about the failure to control the disk 
jockeys and urging that such control be exercised by the broadcasters, Mr. 
Arnold says: 

“For the next three months, let each station start programing 70% ASOAP 
and 30% BMI in the popular field. For the following six months, change the 
percentage to 60% ASCAP and 40% BMI. After that, 50% ASCAP and 50% 
BMI. By this means, the acceptance of the song hits America sings will veer 
over from ASCAP to BMI more equitably. 

“Don’t forget one important angle. People can’t like a song if they don’t hear 
it. They won’t be able to know all ASCAP songs, because we won’t be playing 
them. They will get to know, like, ask for, and buy BMI songs. Again I say, 
BMI has the stuff for us, if only we'll start using our gray matter and putting 
the service, our service to full use. 

+ * * * ~ a * 


“Also, since the jockey-song polls are heavily colored, the actual value of them 
on a countrywide basis is open to question. Yet we know that these polls do 
greatly influence the judgment of hundreds of jockeys all over the land. And 
so, the evil blossoms. All to our own detriment. 

“The situation in particular issue can be cleared up. Again, the answer is 
simple. But it will take doing. All it calls for is close supervision of the pro- 
graming material used by our own jockeys. Pull in the reins. Investigate the 
situations in your own stations, you managers and program heads. I believe 
that the whole messy picture can be cleared up. Then, no more unrealistic polls 
and attendant problems. And we could widen the base of our music operations, 
instead of playing ‘Nature Boy’ until he’s blue in the face. 


“TAKE UP THE PLAN 


“All of this should have been done years ago. But there’s no use crying over 
spilt sharps and flats. Let’s get down to business now. Take up the plan. Follow 
it through, day by day, week in and week out. 

“Tt can’t be done by one station, one network, or a segment of our outlets. 
It calls for a complete, concentrated pitch by all of us, AM, FM, TV. 

“Then comes time for ASCAP confabs on new contracts, there’ll be no ‘Jeannie 
with the Light Brown Headache’.” 

A copy of Mr. Arnold’s entire statement is annexed hereto as exhibit 16. 


4. The increasing control of music exercised by the broadcasting industry during 
the past three years 


In 1941 the radio industry proved that it had the power by collective action 
to control the use and popularization of music in America. At that time, when 
the broadcasters boycotted music in the ASCAP repertory the country was fed 
with public domain music and a new fare of current music determined not by 
the innate taste of the public, but rather by the character of the compositions 
contained in the catalogues controlled by the broadcasters. As BMI stated in 
“Welcome To Radio” (Exhibit 1, p. 2): 

“Broadcasters, without loss of revenue or listenership, relied solely upon the 
repertory of BMI for almost a year.” 

When the controversy between ASCAP and the radio industry was settled 
in October 1941, a relatively free choice in the selection of musical compositions 
was permitted. This, however, has not been true in recent years. 





moO Pe 


o 


- wa“ “ese 2S tf re @ te 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIBS 4649 


By 1947, the BMI repertory was able to account for 12%% of the current 
“nit! songs. - Although this may not seem like a substantial figure, in the hands 
of the broadcaster-BMI combination, it represented a catalogue sufficient to 
satisfy more than five times the entire needs of the broadcasting industry. Said 
Mr. Haverlin, shortly after being named President of BMI (Radio Daily, July 


30, 1947) : 


“CarRL HAVERLIN, 
President, Broadcast Music, Inc.: 

“Now well into its seventh year of actual service to the industry, BMI, which 
had enough music for the entire needs of broadcasters back in 1940, today has 
extended its catalogue by more than 580 percent. At present more than 1,000 
publishing firms clear their music to broadcasters through BMI. 

“More than 800,000 titles, ranging from the venerable classics to the current 
Hit Parade favorites, are listed in the latest BMI catalogue. All but a handful 
of the broadcasting stations in the United States and Canada today (1,680 as 
of July 30, 1947) as well as all national and regional networks, are licensees 
of BMI, and all of them make a very substantial use of the BMI repertory. 

“But BMI does not limit its services to the granting of music rights only. It 
distributes to licensees, without cost, a variety of sheet music and recordings 
which constitute a valuable portion of any station’s music library. It furnishes 
script services adapted to the specific needs of broadcasting stations, and regu- 
larly makes available to its licensees a wide range of helpful information result- 
ing in better musical programing.” 

Since 1947 (and particularly since 1951) the broadcasters have made a con- 
certed drive to accelerate the pace of BMI’s march in its desire to dominate the 
music industry. This is first reflected in broadcasting and is then carried over 
to other fields. The “Hit Parade,’ which is a radio and television program 
sponsored by the American Tobacco Company, and is designed to indicate the 
relative popularity of current hit songs, gave a weighting of 56.6% to BMI in 
1952 (based on 50 weeks) according to a recent BMI advertisement (Variety 
Anniversary Issue, Jan. 7, 1953, p. 241, annexed hereto as Exhibit 17). 

This same advertisement boasts that 74% of the songs winning first place were 
in the BMI repertory ; 62% of those in second place were BMI’s, and 62% of those 
in third place were BMT’s. If special weightings were to be given to songs placing 
first, second, and third, the BMI percentage for the year would far exceed the 
advertised 56.6%. The ASCAP figure, of course, would be far below 50%. 

Says Variety in commenting on this development (December 3, 1952) : 

“BMI tunes have been dominant on the ‘Hit Parade’ show this year by a wide 
margin over the American Society of Composers, Authors and Publishers, fre- 
quently controlling four and five numbers out of the top seven.” 

The broadcasters’ campaign has its effect in other media of exploitation. A 
canvass of “juke box” operators conducted by their trade periodical, “Cash 
Box,” showed BMI as garnering 81.8% of the popularity vote, leaving not more 
than 18.2% for ASCAP current songs according to a BMI advertisement in Bill- 
mae 20, 1952, pp. 24-25, which proclaims (Exhibit 18 annexed 

ereto) : 

“BMI 1952: 81.8%” 

& * * * * 
“1950, 1951, 1952 gave BMI 12 out of 12 first place winners” 
& * * * 


x 


“Best Pop [popular hit] : 16 out of 24” 
© 


“Best Western : 7 out of 9” 
> * * 

“Best Folk: 16 of of 18” 

. * Ok * ad « a 

“Best Rhythm and Blues: 23 out of 28” 

This predominance of BMI hits can only be explained by the concerted drive 
of the broadcasting industry to mould the public taste by constant repetition of 
songs controlled by the broadcaster-BMI combination. This is particularly 
obvious when one considers that the membership of ASCAP is composed of the 
nation’s outstanding writers and publishers of musical works—men and women 
who have devoted their whole lives to music. It is not possible that they have 
suddenly lost their ability to write and publish meritorious compositions. 
Rather, merit has ceased to be the controlling factor. 
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Since 1950, there hag been a concerted and effective effort made by the broad- 
easting industry to present, and to win public acceptance of, musical compesi- 
tions. selected for exploitation because they are controlled: by the broadcaster- 
BMI combination rather than because of their intrinsic merit. The success of 
this effort is dramatically illustrated by the advertisement quoted above. The 
constant broadcasting of BMI music and the recordings of it by record com- 
panies owned by broadcasters or by organizations affiliated with the broadcasters 
has played a dominant role. Compositions are selected for exploitation by 
broadcasters primarily because they are BMI compositions, and the broadcasters 
are not scrupulous as to how a given composition got into the BMI repertory. 

For the purpose of showing how effective has been the concerted effort of the 
broadcasting industry to popularize its own music, we have made a tabulation of 
the compositions regarded as current “hits” since 1947. 

The Honor Roll of Hits (a survey by Billboard magazine) tabulated for the 
years 1947-1952 indicates : 





BMI ASCAP | 


seattle 
63 460 | 

1 519 | 
86 444 | 


1 For the last 7 weeks of 1952 10 additional compositions were added to this survey. These are omitted 
from the tabulation in the interest of consistency and to maintain a proper basis for comparison. 


This tabulation indicates that in 1947, the ratio of BMI hits to ASCAP hits 
was 63 to 460 or approximately 124.% BMI to 874%4% ASCAP. This is rather 
substantial, considering that the primary business of those who own BMI is 
broadcasting. If writers and publishers, as a means of securing exploitation of 
their works, were to enter the broadcasting business, there would be quite a hue 
and cry from those who had developed the industry from its inception especially 
if the combined writers and publishers were to secure 12% of the top radio and 
television advertising accounts in a few years, Yet the substantial invasion of 
the music industry by the broadcasters seems to have been accepted as a proper 
activity of the combined broadcasters. In fact, they have not been content with 
controlling 124%4% of the music business. They are now bent on actually taking it 
over. Even the 124% figure represented a greater proportion than would nor- 
mally be expected from the limited number of professional writers and estab- 
lished publishers who had turned over their works to BMI. 

Yet, in 1952, BMI had actually outdistanced ASCAP by having 291 appear- 
ances of compositions on that list compared with ASCAP’s having only 233. 
There is no escape from the fact that the listening public can learn to appreciate 
only what it is permitted to hear and that the broadcasters are engaged in an 
extensive effort to popularize what is, in effect, their own music. If the present 
trend continues, without any added stimulus provided by resort to ASCAP Per 
Program licenses in television, there will be little opportunity for new works in 
the ASCAP repertory. 

In the field of current popular music there is a great demand for “hit” songs. 
Such a song is valuable to radio and television advertisers because it attracts 
an audience for the commercial blurb which precedes or follows its rendition. 
No song, however meritorious, can become a hit unless it is presented repeatedly 
to vast numbers of people. It is submitted that the power of the broadcasters 
to exclude songs from their market coupled with the exercise of that power 
accounts for the otherwise inexplicable rise in popularity of BMI compositions, 
and the concomitant decline of ASCAP compositions, during the past three years. 

It should be borne in mind that the growth of BMI music is not due to its 
intrinsic merit; nor is the growth entirely due to concentration on radio and 
television broadcasting alone. Other branches of the industry have been effec- 
tively coordinated. For example, Columbia Records (subsidiary of Columbia 
Broadcasting System) recorded only 231 ASCAP sides in 1952 as compared 
with 287 BMI sides recorded by it for the same period (based on table of pub- 
lishers having ten or more compositions recorded during year—Billboard, Jan. 10. 
1953, p. 18). The above figures are exclusive of 3 sides, it not being ascertained 
whether the sides were ASCAP or BMI. 

The popularization of BMI songs by disk jockeys has an effect on retail sales 
of records which the manufacturers of records cannot ignore. Retail record 
dealers are conscious of the priority given by broadcasters to BMI works. Ac- 
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cording to the claims of the Canadian Broadcasters Association, retail record 
dealers will place orders for as many as four times the quantity of records of a 
song in the BMI repertory as they would place if the same song were in the 
ASCAP repertory. This amplified in the discussion of BMI’s Canadian activi- 
ties at pages 63 to 70 of this affidavit, particularly at page 66 where a letter of a 
Canadian record dealer is reproduced. 

It will be shown that a wide-spread resort by the broadcasters to the ASCAP 
per program license under existing conditions (i. e., with the power to control 
musie in the hands of the broadcaster-BMI combination) would put into the 
hands of the broadcasters the most potent weapon yet devised for selecting and 
popularizing music on the basis of its source rather than its merit, and would 
ultimately destroy the value of the ASCAP repertory and the means of its 
members to earn a livelihood. Before analyzing the effect of per program 
licenses, however, I wish to point out certain unfair practices which seriously 
handicap ASCAP in its dealings with per program stations, and which will be 
resorted to by the broadcasters at an ever-increasing tempo, if a large number 
of telecasters have an ASCAP per program license. 


5. Enticement of ASCAP members through unfair practices aimed at under- 
mining ASCAP and building up the control of music by the broadcasting 
industry 

In order to strengthen its own position and at the same time weaken ASCAP’s, 
BMI has engaged, either directly or through those affiliated with it, in unfair 
practices. Through these practices, BMI secures for its own benefit the output 
of the members of ASCAP at the expense of ASCAP. 

The unfair practices engaged in include: 

(a) Inducing writer-members of ASCAP to conceal the true authorship of 
compositions written by them with the result that the compositions are denied 
to ASCAP and become part of the BMI repertory. 

Authorship is concealed by crediting as the writer of the composition a ficti- 
tious person or a person who is a nonmember and who did not collaborate in 
writing the work. 

Such concealment of authorship constitutes a breach of the member’s agree- 
ment with ASCAP and deprives its licensees of the benefit of compositions for 
which such licensees have paid. 

(b) Inducing ASCAP publisher-members to effect transfers of compositions 
out of ASCAP publishing firms into BMI publishing firms with the result that 
the compositions are denied to ASCAP. 

This also constitutes a breach of a member’s contract with ASCAP. 
oa Inducing ASCAP writer-members to resign and become affiliated with 

Aside from the tortious aspect of its conduct, BMI would not be able effec- 
tively to engage in the practices enumerated and aimed at enticing ASCAP mem- 
bers were it not for the favored position BMI occupies by virtue of its owner- 
ship and operation by and for the broadcasters and the resultant inducements 
which it is thereby enabled to offer ASCAP members who play ball with it. 

These inducements include: 

(i) Better opportunity for radio and television plugs. 

(ii) Better opportunity to obtain recordings. 

(ii) Exploitation aids. 

(iv) Financial payments. 

Specific examples of the unfair practices engaged in by BMI follow: 

(a) Inducement of writer-members of ASCAP to conceal the true authorship 
of compositions written by them with the result that the compositions are denied 
to ASCAP and become part of the BMI repertory.—Under the terms of a writer- 
member’s contract with ASCAP, all compositions he writes become part of the 
ASCAP repertory. So long as he remains a member he may not assign the per- 
forming rights of any of his compositions except on a nonexclusive basis directly 
to a user. If a member permits BMI to obtain the performing rights to a com- 
position written by him, he is breaching his contract with ASCAP. This is 
because BMI is not itself a user, but merely licenses the performing rights of 
music. 

There have been brought to my attention many instances where writer-mem- 
bers of ASCAP have been induced to conceal their authorship of compositions 
actually written by them in order that the compositions might become part of 
BMI’s repertory. 





4652 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 





Illustrative of this practice are the facts relating to the following compositions: 

(i) A Robin and a Rainbow and a Red, Red Rose.—Published by Republic 
Musie Corporation, a BMI affiliate, under the fictititous names Jules Lowe and 
Jerome Sachs when actually the writers were Jules Loman and Jerome Brainin, 
members of ASCAP. 

(ii) You’re Breaking My Heart.—Published by Algonquin Music Corporation, 
a BMI affiliate, under the fictitious name Leslie Saunders, when actually the 
writer was Sunny Skylar, a member of ASCAP. 

(iii) Don’t Say Good-by.—Published by Algonquin Music Corporation, a BMI 
affiliate, under the fictitious name Leslie Saunders when actually the writer was 
Sunny Skylar. 

(iv) I Give You My Word.—Published by Broadcast Music, Inc. under the 
names Al Kavelin and Merrill Lyn; the last named is the daughter of an ASCAP 
member. At the time copyright was obtained in 1940, Merrill Lyn was an infant 
less than one year old. 

The facts regarding the above compositions are as follows: 

A Robin and a Rainbow and a Red, Red Rose—Jules Loman and Jerome Brain- 
in, writer-members of ASCAP, were actually the writers of the song A Robin and 
a Rainbow and a Red, Red Rose. Instead of using their real names, however, 
Loman used the fictitious name of Jules Lowe, and Brainin used the name of 
Jerome Sachs. 

Republic Music Corporation, a BMI affiliate, published and copyrighted the 
song in 1951, the names of the writers given being Jules Lowe and Jerome Sachs. 

The song was exploited by BMI. It was listed in the BMI Record Report dated 
June 4, 1951, in the June 1951 issue of the BMI Pin Up list as a “coming up” 
hit, and in the July issue of the Pin Up list as a “popular” hit. 

Not until almost a year later was ASCAP first informed that its members, 
Loman and Brainin, were actually the writers of the song and that they had 
used the fictitious names. The publisher in this case also has an ASCAP firm. 
I am informed that Messrs. Brainin and Loman were told that the song could 
be successful only if placed under the BMI banner. 

You’re Breaking My Heart.—This song was actually written by Sunny Skylar, 
a member of ASCAP, and by Pat Genaro, a non-member. However, in November, 
1948, the song was published and copyrighted by Algonquin Music Corporation, 
a BMI affiliate, owned and operated by Robert Mellin, formerly professional 
manager of BMI. When the song was published, the music was credited to Pat 
yenaro and the words to Leslie Saunders. The name Leslie Saunders was a 
fictitious one and was used so that the song would not be put in the ASCAP 
repertory. 

In addition to the resort to a fictitious name, this composition was first placed 
with Robert Music Corporation, a member of ASCAP, also owned and operated 
by Robert Mellin. Thereafter, the song was transferred to Algonquin Music 
Corporation (BMI) and published under the fictitious name Leslie Saunders, 
without Skylar’s permission or knowledge. 

Don’t Say Good-by.—This song was written by Sunny Skylar but was pub- 
lished by Algonquin Music Corporation under the fictitious name Leslie Saunders. 
The circumstances are similar to those related above in connection with the song 
You’re Breaking My Heart. 

I Give You My Word.—The composition I Give You My Word was copyrighted 
in 1940 by BMI, the credited writers being Al Kavelin and Merrill Lyn, both 
non-members. It was not until years later that ASCAP learned that Merrill 
Lyn was the name of a daughter of an ASCAP member and that she couldn’t 
have written the song because in 1940 she was less than a year old. Obviously, 
it was her father, and not Merrill Lyn, who wrote the song. Merrill Lyn was 
cut-in so that the composition might become a part of the BMI repertory and 
not that of ASCAP. This composition is still performed as a BMI work. For 
example, it appeared on the log of Petitioner #38 for August 9, 1951 (submitted 
in answer to interrogatories) at page 1, line 9, as a BMI song. 

(b) Inducement of publisher-members of ASCAP to effect transfers of com- 
positions out of ASCAP publishing firms into BMI publishing firms.—A member 
effecting a transfer such as that indicated breaches his agreement with ASCAP. 
This agreement provides that ASCAP shall receive an assignment of the per- 
forming rights to all compositions of a member, subject only to the member’s 
right to issue non-exclusive licenses directly to users. Neither BMI nor its 
affiliated publishers are users. In other words, BMI is inducing the member to 
breach his agreement with ASCAP. 
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Illustrative of this practice are the facts relating to the following songs: 

Cry.—Words and music by Churchill Kohlman, transferred out of Dubonnet 
Music Publishing, an ASCAP member, into Mellow Music Publishing Company, 
a BMI affiliate. 

Tell Me Why.—Words by Al Alberts, a non-member, music by Marty Gold, a 
member—transferred out of Harman Music Inc., an ASCAP member, into Signet 
Music Co., a BMI affiliate. 

Hair of Gold, Eyes of Blue-——Words and music by Sunny Skylar, a member, 
transferred from Robert Musie Corporation, an ASCAP member, into Mellin 
Music Corporation, a BMI affiliate. 

Yow’re Breaking My Heart.—Words and music by Pat Genaro, a non-member 
and Sunny Skylar, a member taken out of Robert Music Corporation, a member, 
and placed in Algonquin Music Corporation, a BMI affiliate. 

The facts are as follows: 

Cry.—The circumstances relating to Cry give proof of the inducements which 
BMI offers due to its favored position. Cry was initially in the catalog of 
Dubonnet Music Publishing, an ASCAP member, but ended up in the catalog of 
Mellow Music Publishing Company, a BMI affiliate. Both these firms are 
owned and operated by Perry Alexander. Circumstances indicate that the in- 
ducement offered to Perry Alexander by BMI to shift this composition from his 
ASCAP company to BMI was a promise by BMI of “guaranteed action” on the 
song. 

Cry was obtained by Dubonnet Music Publishing on August 15, 1950, and 
registered with ASCAP on December 18, 1950. 

The composition was thereafter switched to Alexander’s BMI company (Mellow 
Music) under the following circumstances: 

In May of 1951, Alexander and BMI settled certain lawsuits brought by 
Alexander against BMI. The settlement provided for certain cash payments to 
Alexander and an obvious though unwritten undertaking on the part of BMI, 
as circumstances later showed, to concentrate on one or more compositions 
selected by Alexander. The composition chosen was Cry. 

Inasmuch as this required a shift of that composition from the ASCAP to the 
BMI catalogue (because BMI, as alter ego of the broadcasting industry, could 
not very well ask the stations to perform or promote a composition in the ASCAP 
repertory) a new form of contract was sent to the writer Kohlman, in which 
contract Mellow Music Publishing Company was substituted for Dubonnet. 
This contract was dated September 13, 1951. At the same time, Alexander, as 
the owner of Dubonnet, advised the Society that the composition had been re- 
turned to the writer at the latter’s request (Exhibit 19 annexed hereto). 

Actually, we have since been advised by the writer that he never made such a 
request, but rather was urged by Alexander to consent to the change of publishers. 
No mention was made to ASCAP of the fact that it had been transferred to 
Alexander’s own BMI publishing house. 

In the October 13, 1951 issue of Cash Box Magazine the recording of Cry, 
Oadillae record #103, was advertised. The label on this record shows the song 
as part of the ASCAP repertory, indicating that it had not yet been placed in 
the BMI company when the Cadillac recording was made. 

On October 19, 1951, the composition was copyrighted by Mellow Music Pub- 
lishing Company. 

Columbia Records, which is owned by the Columbia Broadcasting System, a 
dominant force in the creation and control of BMI, had the composition recorded 
by one of its artists, Johnnie Ray, and it was aggressively exploited by the 
broadcaster-BMI combination. As a result it achieved No. 1 hit status during 
the season. 

It was noted on the Billboard’s Disk Jockey popularity survey based on 
reports from disk jockeys on November 14-16, 1951. The November 10, 1951, 
issue of Cash Box Magazine listed Johnnie Ray’s recording of Cry on Columbia 
Records’ Okeh label as a “Disk of the Week”. It was advertised by BMI as 
“Another BMI Pin-Up Hit” in the December 3 issue of Radio Daily. BMI 
urged stations to perform the song by listing it continuously from December, 
1951 through May, 1952 on the monthly BMI Pin-Up sheet which BMI urges 
all stations to display prominently so that the stations’ employees will be re- 
minded to perform the work. This campaign has had the endorsement of 
practically all stations as well as of the national and state trade associations 
of broadcasters. In the January 26, 1952, issue of Billboard “Cry” had the 
No:-1 pla¢e on the Honor Roll of Hits. 
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The hand of BMI in concert with Columbia appears most clearly in exploita- 
tion of Cry and its ensuing popularity. Its timing in relation to the settlement 
of the lawsuits brought by Perry Alexander and others against BMI was not 
mere coincidence. The writer of the song was actually given assurance of 
BMI’s support. Indeed, this was the explanation given to him for the shift 
from Dubonnet (ASCAP) to Mellow (BMI). 

Tell Me Why.—This composition was taken out of the catalogue of Harman 
Music Inc., an ASCAP member, and put in the catalogue of Signet Music Com- 
pany, a BMI affiliate. The facts are as follows: 

Marty Gold, a member of ASCAP, and one Al Alberts, a non-member, wrote 
the composition. 

It was copyrighted as an unpublished work on October 18, 1951. It was then 
part of the ASCAP repertory through the writer membership of Marty Gold. 

On November 23, 1951, ASCAP received notice from its publisher-member, 
Harman Music Inc., that the composition had been added to its catalogue. 

I am advised that when it became apparent that the composition Tell Me 
Why was apt to become a “hit”, BMI made an advance to Signet Music Co., a 
partnership consisting of Marty Gold, Al Alberts and four other individuals, 
and took an assignment of the composition notwithstanding that it had been 
previously placed in the ASCAP catalogue through Harman Music Inc. 

The agreement between Marty Gold and Al Roberts and Signet Music Co. 
purporting to transfer Tell Me Why to Signet was dated December 19, 1951. 

On January 3, 1952, ASCAP received a letter from Harman Music Inc., dated 
December 21, 1951, to the effect that the composition had been returned to the 
writers as of the date of the letter. Prior to that date the song had appeared 
on a popularity survey, the Disk Jockey survey of December 15, 1951. 

It would seem that the parties concerned were induced to turn over the com- 
position to a BMI firm in order that it might receive the exploitation that only 
radio-owned BMI can guarantee. It is noteworthy that this song was exploited 
by BMI and that it became a hit. 

BMI asked stations to perform the song by listing it on its Pin-Up sheet, 
which is distributed to all stations throughout the country, for five consecutive 
months—from January through May, 1952. 

Hair of Gold, Eyes of Blue.—This song was transferred from Robert Music 
Corporation, an ASCAP firm owned and operated by Robert Mellin, to Mellin 
Musie Corporation, a BMI affiliate, also owned and operated by Mellin. 

The song was copyrighted March 3, 1948, by Robert Music Corporation, the 
words and music being credited to Selig Shaftel, a member who writes under 
the pseudonym, Sunny Skylar 

The song was published by Robert Music Corporation July 30, 1948. 

In August 1948, the composition was transferred by the Robert Music 
Corporation into Mellin Music Corporation and it was thereafter listed on a 
BMI Pin-Up list as a MBI number. 

ASCAP made strenuous objection to BMI’s claim for the composition and 
after correspondence between ASCAP and BMI, the latter released its claim. 

You’re Breaking My Heart.—This song, published in 1948, has already been 
referred to as one involving the use of a fictitious name. It was pointed out 
that the song was written by Pat Genaro and Sunny Skylar but that when the 
song was copyrighted and published by Algonquin Music Corporation, a BMI firm 
owned and operated by Robert Mellin, Skylar’s name did not appear as one of 
the writers but instead the fictitious name of Leslie Saunders was used. 

Although BMI does not appear as a party to this transaction and some others 
of a similar nature, nevertheless, its responsibility is clear because these unfair 
trade practices had not previously existed in this business, and would not 
presently exist but for a plan of action deliberately devised and effectuated by 
the broadcaster-BMI combination to weaken ASCAP by any and all means. 

A variation on the foregoing, but with the same tangible result, is found in 
those instances where compositions written by an ASCAP member have been 
transferred to a BMI firm through the medium of adding the name of a non- 
member as a writer of the composition or where such name is affixed to the 
work in the first instance, and it is published by a BMI publisher, with the 
result that stations having ASCAP per program licenses have refused to pay 
ASCAP on such compositions, claiming that they were used under their BMI 
blanket licenses. 

(c) Inducement of ASCAP members to resign and become affiliated with 
BMI.—The Amended Consent Judgment of March 14, 1950 (pursuant to which 
the petitions for the determination of per program rates have been filed) provides 
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that ASCAP must permit its members to resign at the end of any year subject 
to contractual commitments made to its licensees. It would appear that the 
broadcasters should have no incentive to induce ASCAP members to resign at 
this time and become affiliated directly with the broadcasters because the latter 
already have the right to perform music in the Society's repertory over their 
radio stations for a period expiring at the end of 1958 and have the right to 
make such performances over their television stations until the end of 1953. 
Nevertheless, the broadcasters have been attempting to wean away members of 
the Society in the field of symphonic and concert musi¢ for the purpose, among 
other things, of building up its repertory as a publisher of such music under 
the banner of Associated Music Publishers. Other members have been induced 
to resign through subsidies offered as a means of inducing them to perform works 
in the BMI repertory (as in the case of Xavier Cugat) or to gain exclusive con- 
trol of rights in compositions written by these members and published by BMI 
publishers, or for other reasons which can hardly be connected with the legitimate 
interests of radio broadcasters. 

BMI first began to concentrate upon the serious music field with the purchase 
of Associated Music Publishers in the latter part of 1947. At that time it an- 
nounced its acquisition in the following advertisement (Musical Courier, October 
15, 1947, Exhibit 20 annexed hereto) : 


“ANOTHER NOTABLE ACHIEVEMENT FOR BMI 


“BMI continues its growth with the acquisition of the entire repertory of both 
standard and classical music of Associated Music Publishers, Inc. 


“This gives BMI title to additional thousands of the world’s finest standard 
and classical pieces ranging from standard editions of the great masters to the 
works of modern composers such as Stravinski, Hindemith, Schoenberg, Richard 
Strauss, and others. 

“The AMP catalog contains many of the outstanding publishers here and 
abroad, including the long-established firm which published the original editions 
of Beethoven, Mozart, Haydn, and Wagner. 

“In addition to many original publications of the great masters, the AMP 
repertory contains the outstanding compositions of the great modern composers 
such as: 


Isaac M. Albeniz Alfredo Casella Henry Cowell 

David Diamond Ernst Dohnanyi Manuel de Falla 
Carmargo Guarnieri Paul Hindemith John Klein 

Ernst Krenek Erich Korngold Edward MacDowell 
Bohuslav Martinu Joseph Marx Darius Milhaud 
Maurice Ravel Gardner Read Max Reger 

Vittorio Rieti Arnold Schoenberg Alexander Scriabine 
Jean Sibelius Elie Siegmeister Richard Strauss 
Igor Stravinski Karol Szymanowski Joaquin Turina 
Heitor Villa-Lobos Kurt Weill Jaromir Weinberger 


and more than 50 others. 


“AMP, now a wholly owned subsidiary of BMI, will expand its present activi- 
ties. In addition to publishing and acting as agent for its own standard musical 
works, scores and educational material, AMP will take over the sale of editions 
of standard music previously published by BMI.” [Italic ours. ] 

BMI also has acquired the rights in the catalogue of the American Composers 
Alliance and has actually arranged for the recording of works in that catalogue. 
During the past year, it has endeavored to raid the ASCAP serious composer 
membership and, by an attractive financial proposition of a nature which a per- 
forming rights society could not entertain, BMI succeeded in inducing William 
Schuman, President of the Juilliard School of Music, to resign from the Society 
and become affiliated with the BMI enterprise. 

With BMI’s offers of recordings, exploitation and special contractual arrange- 
ments, members of the Society who prefer to cast their lot with the Society rather 
than join BMI are compelled to forego immediate, but temporary, financial ad- 
vantages which only a combination of broadcasters can offer, and which an or- 
ganization that refrains from making discriminatory arrangements cannot hold 
out. The activities of BMI in this direction and its granting of special subsidies 
for the promotion of its own works is summarized in the following article in 
Billboard of November 8, 1952, annexed as Exhibit 21: 
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“BMI’s LoneHarr Bmw GatHERS MOMENTUM 


“Schuman Quits ASCAP for BMI; Presser Sets Up Firm; Composer Take May 
Rise 


“New YorkK, Nov. 1.—The foothold of Broadcast Music, Inc., in the field of 
serious music was highlighted this week by several events of related interest. 
Taken together, the events point up the road the licensing agency is taking in 
helping serious composers realize a greater return on their creative efforts. The 
events are; 

“1. The imminent transfer of William Schuman, president of the Juilliard 
School of Music and an eminent longhair composer, from affiliation with the 
American Society of Composers, Authors and Publishers to affiliation with BMI. 

“2. The setting up of a BMI firm by the Theodore Presser Company, old-line 
standard music publishing firm. 

“3. A pending move by BMI to increase greatly the financial return to com- 
posers of serious music whose works are performed on radio and/or television. 

“4. The plotting of an ambitious recording program of serious works thru 
funds made available to the American Composers Alliance by BMI. 

“5. A program of almost equal scale to present live performances of con- 
temporary compositions by important artists and musical groups.” 

The article mentions arrangements for recordings of these BMI works by RCA 
Victor, owner of NBC network; the financial support by BMI of the American 
Composers Alliance (ACA)—in fact, the ACA library has been moved to the 
BMI premises; and the financing of concerts by Leopold Stokowski which are 
devoted exclusively to BMI compositions. 

Turning from serious music to other fields, mention may be made of the case 
of Xavier Cugat in relation to Latin American music. Cugat, a member of 
ASCAP and a noted performer of Latin American music, resigned from the So- 
ciety effective December 31, 1951, as a result of a five-year contract offered 
to him by BMI in conjunction with one of its affiliated publishers, the E. B. 
Marks Company. Cugat was guaranteed the sum of $75,000 under this contract, 
over a five-year period, for works written by him during that time. No per- 
forming right society could ever make such a guaranty. The past performances 
of Mr. Cugat’s works would not warrant it, nor would there be any assurance 
that performances in the future would warrant it. 

But BMI could enter into such an agreement profitably because Mr. Cugat is a 
performer specializing in the field of Latin American music. BMI has concen- 
trated on this type of music and it is submitted that the real consideration for 
the payment of $75,000 to Mr. Cugat was not the opportunity of being vested 
with the performing rights in his compositions, but rather as an inducement to 
encourage him to perform compositions in the BMI repertory. 

Incidentally, BMI had previously subsidized Mr. Cugat as a publisher under 
the name Pemora Music while he was a writer-member of the Society. Sub- 
stantially concurrent with Mr. Cugat’s resignation from the Society as a writer- 
member and his five-year agreement with BMI, the subsidy to his publishing 
firm was discontinued (Variety, May 23, 1951). 

At the same time, Columbia Records which, through the Columbia Broadecast- 
ing System, is so closely affiliated with BMI, was reported to have renewed a 
contract with Cugat as an artist providing for the payment to him of an addi- 
tional $75,000 over a period of five years. 

In the field of popular music, BMI has made a special arrangement with one 
of the Society’s members, Albert Gamse, who tendered his resignation, claiming 
that he was resigning because of certain special financial considerations which 
had been offered by BMI. 

These resignations are typical of BMI efforts to undermine the ASCAP mem- 
bership under circumstances where the broadcasters as broadcasters appear to 
have no legitimate objective. The works are already licensed to them. 

One obvious interpretation could be placed upon this conduct, namely, that the 
broadcasters are preparing for a drive to use their own repertory on a blanket 
basis while using the ASCAP repertory on a per program basis. They would 
then claim, as the program stations have persisted in claiming before, that the 
compositions of these ASCAP members, published by BMI firms, were used under 
the BMI blanket license and not under the ASCAP per program license. The 
compositions would then receive additional performances which could not be 


gained if the works were in the ASCAP repertory. An objective of BMI in’ 


these activities is undoubtedly to wean members of ASCAP away from their 
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organization by the lure of quick gains as a means of achieving their ultimate 
goal which is to destroy the value of performing rights. 


6. Subsidies granted by BMI 

BMI grants subsidies to performers, publishers, persons connected with record 
companies, and disk jockeys as an effective means of getting performances for 
BMI-licensed compositions. ‘The broadcaster-BMI combination is free to spend 
a large part of its income subsidizing such persons because it is fundamentally a 
corporation operated for the benefit of the broadcasters and not a performing 
right society operated for the benefit of writers and publishers of musical com- 
positions. Such being the fact, it recognizes no obligation to divide its income 
among its writers and publishers on any basis common to all of them. 

Because ASCAP is restrained from distributing its income in any way 
other than on a common basis which gives primary consideration to perform- 
ances earned, and because ASCAP, as a performing right society, cannot favor 
some members as’ against others, the Society is unable to offer counter-sub- 
sidies or otherwise meet the financial offers of BMI. The importance which BMI 
attaches to the maintenance of contacts with persons in a position to influence 
performances is demonstrated by the fact that publishers who have such contacts 
are given more favorable treatment by BMI than other publishers, even within 
the BMI group. This is admitted by Robert J. Burton, Vice President in charge 
of Publishers and Writers, in an affidavit sworn to and filed in March 1949, of 
which the following is an excerpt: 

“12. At the present time the defendant [BMI] has contracts with approximately 
1,335 music publishers located throughout the United States and various other 
countries. While most of said contracts are similar in form to the contracts be- 
tween the named plaintiffs [Perry Alexander et al] and the defendant, the terms 
and benefits in some of such contracts vary as the result of factors, such as the 
individual industrial standing, abiilty, value of catalogue, and other applicable 
characteristics of the individual publishers. For example, some of the contracts 
because of the quality, importance, and usefulness of the works included in the 
publisher’s catalogue contain stipulations for the payment of varying minimum 
guarantees. Again, some of the individual contracts contained various other 
stipulations based upon such factors as the employment of specified personnel, 
the maintenance of contracts with certain authors, recording companies and per- 
forming artists and other persons important in connection with the creation and 
exploitation of musical compositions. Again, some of the contracts contained 
stipulations for payment based upon the maintenance of available catalogues of 
varying numbers of musical compositions. Depending on the circumstances of 
the particular case, contracts between the defendant and the various publishers 
involve periods covering from ninety days through ten years.” [Italics ours.] 

BMI’s practice of subsidizing influential people is a matter of common knowl- 
edge in the music industry. It has been reported and commented on many times in 
the trade pepers (Exhibits 22, 23, 24, 25, and 26 annexed hereto are illustra- 
tive.) 

In fact there has been great pressure on ASCAP to engage in the same practices 
which we ave both unwilling and unable to do. Those receiving subsidies from 
BMI because they are in a position to influence performances include performers, 
publishers, people connected with record companies, and disk jockeys. 

Ilhastrative of the practice are the facts in the following cases : 

(a) Subsidies granted to performers as a means of encouraging them to per- 
form BMI music—Examples: Xavier Cugat, Pee Wee King, Tommy Dorsey. 

Xavier Cugat has been discussed (p. 48) in connection with BMI’s unfair 
practice of offering subsidies to induce writer-members of ASCAP who are also 
performers: to resign from the Society and join forces with the broadcasters. 
Cugat is r2ported to be receiving $75,000 jointly from BMI and one of its affili- 
ated publishers for five years. The broadcasters’ interest in Cugat is due to his 
status as a world-famous performer of Latin-American music. He is featured 
in BMI’s promotional book Meet The Artist (Exhibit 10). His contract pro- 
vides for payment as a writer; in reality he is’ paid to perform BMI works. 

l'his explains why, when Cugat signed his writer contract with BMI and E. B. 
Marks, BMI discontinued the subsidy to the publishing firm of which Cugat was 
part owner (Pemora Music). 

The facts as to Pemora Musie are given below in connection with BMI sub- 
sidies granted to publishers with unusual contacts. BMI had been subsidizing 
that firm as a publisher, not because of the value of its catalogue qua publisher, 
but because of the connection with the firm of Cugat, the performer of Latin- 
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American music, who was in a position to plug BMI works as both a recording 
and performing artist. 

Pee Wee King presents a similar, though less complicated arrangement. King 
is a famous hillbilly recording artist and radio performer for Station WAVE, 
Louisville, Kentucky. The television counterpart of that station is Petitioner's 
WAVE-TV. King was established in the music publishing business by the 
broadcaster-BMI group. He has three BMI firms, Ridgeway, Blue Ridge Music, 
and Burley Music. In addition, King is subsidized as a writer. His writer 
contract with BMI is reported in The Billboard, February 3, 1951. Like Cugat, 
King is featured in BMI’s Meet The Artist (Exhibit 10). 

Tommy Dorsey is one of the nation’s most famous orchestra leaders and 
recording stars. He is reported as owning or having a substantial interest in 
Embassy Music (BMI), a publishing firm which receives a subsidy in the form 
of an advance guaranty against performances earned. Regardless of how many 
performances of Embassy compositions are logged, Dorsey receives his guaran- 
teed amount of money. The broadcasters’ practice of subsidizing bandleaders 
by means of guarantees paid to BMI publishing firms established for them is well 
known in the music industry. 

From figures available there are indications that both Dorsey and BMI have 
found this arrangement highly profitable. Not long after entering into his ar- 
rangement with BMI Dorsey was reported to have made many recordings of BMI 
compositions—about 125—all published by his Embassy firm (Billboard, July 14, 
1945, Exhibit 23). 

Like Cugat and King, Dorsey is featured in BMI’s Meet The Artist (Exhibit 
10). 

I have mentioned only a few of the BMI-subsidized performers. A list of a 
number of additional performers who I am advised are in the same category is 
annexed as Exhibit 27. 

(b) Subsidies granted to publishers with unusual contacts as a means of 
enlarging the control of music by the broadcasters.—Examples: Pemora Music 
Co., Inc., Embassy Music Corp., Life Music, Berwick Musie Corp., Lois Music 
Publishing Company. 

Pemora Music Co., Inc., has been referred to above at pages 48 and 52 in con- 
nection with Xavier Cugat. Cugat and one Jose Morand organized Pemora 
Music in or around 1945. In 1948, it was reported as receiving a subsidy from 
BMI in the form of an advance guaranty in excess of $30,000 per year (Billboard, 
August 21, 1948). 

This subsidy, which was presumably on a year-to-year basis, appears to have 
been continued until 1951 when Cugat resigned from ASCAP and signed the 
writer contract with the broadcasters and E. B. Marks (BMI) referred to above. 
Thereupon, the subsidy to the publishing firm, of which he was only part owner, 
was discontinued. 

I am informed and believe that Cugat’s erstwhile associate, Jose Morand, has 
arranged for a new subsidy from BMI in a reduced amount after charging that 
the circumstances under which BMI terminated the subsidy constituted discrim- 
ination against Morand. 

Embassy Music Corp. has been referred to in connection with Tommy Dorsey. 
The broadcasters, through BMI, pay Embassy a subsidy in the form of a guar- 
anty against performances as a means of insuring Dorsey’s cooperation. 

Life Music has received subsidies reported to be as high as $120,000 a year 
(Billboard, October 20, 1951). This large sum is paid because the owner of Life, 
one Barney Young, has close contacts with many orchestra leaders. Despite the 
fact that no composition in the Life Music catalogue has ever been a hit, Young 
managed to place an average of three of his Life compositions on the 30-song 
Peatman Survey weekly until October 1952, when undue notoriety apparently 
caused a suspension of this activity. Yet the Life Music catalogue is of minor 
significance. Its catalogue alone could not justify the payments by BMI which 
are reported to have been made. 

The story of Life Music appears in Billboard of October 20, 1951, and Variety 
of September 24, 1952. Copies of these articles are annexed as Exhibits 24 and 25. 

Berwick Music Corp. has received a subsidy in the form of an advance guaranty 
for several years. One Eli Oberstein, formerly chief artist and repertory execu- 
tive of Victor Records, owns Berwick. He also owns a record company called 
Record Corporation of America which, I am informed and believe, was established 
for the purpese of a BMI deal whereby Oberstein (or Record Copporation of 
America) would receive approximately $1,000 for each BMI-licensed composition 
recorded. Whether this agreement is in effect today, I do not know. 
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The subsidy given to Berwick Music Corp. is really a part of the scheme whereby 
the broadcasters are assured of a supply of records of BMI-licensed compositions 
which, in turn, may be furnished to disk jockeys or to artists as a BMI “service.” 

Oberstein has had other deals with BMI. Ford Music, Ine., of which he 
owned at least a half interest, received a $15,000 per year subsidy from BMI. 

Lois Music Publishing Company receives, I am informed and believe, a subsidy 
in the form of an advance guaranty in excess of $100,000 annually. Lois is owned 
by King Records, one of the 10 largest producers of phonograph records in the 
United States, which in turn is owned by Sydnev Nathan. 

3ecause Lois compositions are recorded by King Records, on its own or one of 
its subsidiary labels (Federal and DeLuxe) and distributed throughout the coun- 
try, Lois has become one of the most important hillbilly music firms in the coun- 
try. King has under contract a number of artists who specialize in this material. 

Obviously it is an advantage to BMI to have its material used for their re- 
cordings. BMI’s subsidy to Lois is really a payment to King Records as a means 
of obtaining a large number of recordings of BMI-licensed compositions which, 
as in the case of the Berwick-Oberstein BMI deal, may then be distributed or 
made available to disk jockeys or to stations as a BMI “service.” 

Complaints from unsubsidized BMI publishing firms charging discrimination 
have been reported recently as follows (Variety, November 19, 1952, Exhibit 26) : 


“SMALL Puss Hirt WeLL-HEELED FirMs For No-Royatty Dears To Get on Wax 


“Current ASCAP-BMI rhubarb is drawing some strong anti-BMI comment from 
several publishers in the BMI fold. According to these dissident BMI-ers, there 
are too many special deals, subsidies, and artificial hypos being made by some 
BMI firms. 

“Big sore spot with these pubs is growing difficulty in getting diskeries to cut 
their tunes. The situation, they claim, has been aggravated by the unfair com- 
petition coming from other BMI firms that receive hefty annual guerantees from 
BMI. ‘This nest egg gives the firms an unprecedented opportunity to make 
special deals with diskeries to get their tune on wax. 

“The firms with the BMI cushion are reported to have worked out angles with 
the artists and repertory toppers in which they regularly accept less than the 
2¢ per side copyright guarantee and in some instances even agree to waive 
royalty payment for the waxing. Reasoning here is that the big money lies in 
performances and sheet sales which, in current market, only can be kicked off 
by a disking. Pubs with small guarantees can’t afford to make these deals since 
they need coin from all sources to continue operation. 

“The BMI ‘civil war’ also is being sparked by the insistence of BMI toppers 
that the small firms invest as much coin and time as the big-guarantee firms in 
the promotion and erploitation of their tunes. It’s an unfair demand, one BMI- 
ite said, and is only building disunity. 

“They also allege that the stronger BMI firms also have worked out deals 
whereby the a. & r. man arranges to put their tunes on the flip side of a potential 
hit item so they can ride along with a winner. It's gotten so, they claim, that 
you can’t get a wax assignment unless you've got an ‘in’ with the a. & r. men, 

“The publisher-recording company axis now revolves under the system of the 
three P’s, ‘Payola, Personality and Pals,’ according to one BMI publisher.” 

The effect of a subsidy granted by BMI to a publisher is to give that publisher 
an unfair advantage over publishers not receiving such subsidies. In addition, 
it permits another competitive advantage; it provides the receipient »ublisher 
with the means of offering financial inducements for deals with which BMI does 
not for one reason or another wish to be involved directly. It also holds out to 
the publisher an opportunity to gamble with BMI’s money instead of investing 
his own in the hazardous business of musie publishing. Such publishers are 
able to offer guarantees that would be impossible in the normal conduct of a 
musie publishing enterprise. 

Thus. Hill and Range, which I am informed and believe receives in excess of 
$200,000 per year from BMI, and which received more major recordings in 1952 
than any other publisher in the United States, has put promising hillbilly artists 
and writers under contracts calling for guarantees of as much as $15,000 and 
$20,000. Their product thus flows to BMI. 

Another item relative to the same subject reads (Variety, January 30, 1952, 
Exhibit 28 annexed hereto) : 
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“Disk Jock Puss In TIN Pan STEW 
“Dictate Plugs of Own Tunes 


“Vet music execs are currently doing a burn at a growing trade phenomenon 
which has taken the place of the payola as the industry's No. 1 evil. Their 
latest bugaboo is the activity of disk jockeys and artists in the publishing end 
of the business. 

“The emergence of the jockey-publishers is an especially sore point, particu- 
larly when such deejays also play the role of song critics on their programs, 
These jocks are in a position to boost and plug their own catalog numbers, while 
brushing off the competition’s tunes with some negative cracks on the air. Any 
jockey-publisher, moreover, is able to cop as many wax versions of his tunes as 
he wants, since the disk companies have to play ball in order to get spins four 
their other releases. 

“One prominent deejay with an active publishing firm has been the target for 
heavy attack, all of it sotto voce because of the jockey's alleged power to make 
or break songs. This jockey has been accused of flagrantly pushing his own 
tunes aud any artist who has waxed them, either in the United States or abroad. 
Publishers feel that this jockey can no longer have an objective viewpoint on 
disks, since he has a partisan interest in his own wax entries. 

“More or less the same criticism is being made of the flock of artists who have 
been operating publishing firms. These artists are tempted to record their own 
tunes where they have power to determine their own wax repertory. There 
have also been complaints that artists are trading tunes with an ‘I'll wax your 
tune if you wax my tune’ pitch. 

“Result of this condition has been the appearance of a lot of unimportant 
tunes on the market which have been artificially hypoed by the jockeys or 
artists. Legitimate publishers thus are having less opportunity to place tneir 
own songs. with the disk companies.” 

I have mentioned only a few of the BMI-subsidized publishers. A list of a 

number of additional publishers who I am advised are in the same category is 
annexed as Exhibit 29. 
. (ce) Subsidies granted to persons connected with recording companies who are 
in a position to favor the recording of works controlled by the broadcasters.— 
Example: Kecord Corporation of America, King Records. The facts concern- 
ing Record Corporation of America were given above in connection with Ber- 
wick Music Corp. It should be noted that payments to Record Corporation of 
America are payments directly to a record company and not to any music pub- 
lisher. In the Burton affidavit excerpted above (page 51), BMI admits that it 
gives more favorable treatment to publishers who have ties with record com- 
panies but does not admit that payments are made directly to record companies. 

King Records was referred to above in connection with Lois Music where it 
wus pointed out that King is one of the ten largest record producers in the United 
States. The company specializes in the so-called hillbilly and rhythm and blues 
music. fields. I mentioned that I am informed and believe that Lois Music is 
guaranteed in excess of $100,000 annually by BMI. I do not know whether 
additional amounts are paid by BMI to King Records. However, since King and 
Lois‘are parent and subsidiary, a subsidy to one is a subsidy to the other. 

(a) Subsidies granted to disk jockeys who, by their performances, are in a 
position to give impetus and circulation to works controlled by the broadcasters.— 
The BMI practice of subsidizing disk jockeys received public notice as early as 
September 27, 1944, when Variety published an article reading in part as follows 
(Exhibit 22): 

“RMI has a free-and-easy budget, derived from lush treasuries of all the broad- 
casters who comprise Broadcast Music, Inc. They are willing to advance up to 
$25,000 and $30,000, when it concerns a major publisher, to be charged against 
future performance royalties. 

“The jockeys can collect from $25 to $400 a month, also chargeable against 
future recording performances. 

“This is not construed as financing of new music firms, but merely an advance 
against future royalties. It is BMI's idea thus to build up a sizable catalog.” 

The practice of subsidizing disk jockeys is entirely consonant with BMI’s policy 
of favoring, as publishers, “persons important in connection with the creation 
and exploitation of music compositions” (Burton affidavit of March 1949, ex- 
cerpted above, p. 51). 

Another and more recent article on this subject suggests that BMI’s policy of 
establishing disk jockeys as music publishers has led to a problem which is in 
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the eyes of some, “the industry’s No. 1 evil.” This article was quoted above (p. 
58). 


%. Worldwide activities of BMI in both published and exploiting compost- 
tions and acquiring performing rights 

BMI’s activities in many different fields relating to the acquisition of rights to 
musical compositions and the exploitation thereof have recently increased in 
scope and momentum. This growth is of significance because it is a growth 
made possible only because of BMI’s favored position as an arm of the powerfuk 
broadcasting industry. BMI activities which are directly responsible for this 
growth are themselves indicative of the dominant position which the broadcaster- 
BMI combination is striving for in the music business. Many of these activities, 
have been already referred to. Others include: 

(a) BMI’s own publishing activities ; 

(b) activities of BMI Canada, Ltd. a wholly owned subsidiary of BMI; 
(ec) activities in Latin-America; and 

(d) activities in Europe. 

(a) BMI’s own publishing activities—Not only does BMI acquire performing 
rights to music through agreements with affiliated publishers and writers, many 
of whom it has subsidized, but BMI also adds to its repertory through its activi- 
ties as a music publisher. It has also acquired important catalogues and publish- 
ing interests through purchase of other publishing firms which have thereby 
become wholly owned subsidiaries. 

Many of the compositions performed by the broadcasters are those published 
by BMI. In fact, BMI as early as 1941 made claims of being the largest music 
publishing house in the world. 

In an NAB Special Bulletin addressed to the broadcasting industry, dated 
September 30, 1941, it was stated (p. 6): 

“It goes without saying that everything that broadcasters have succeeded in 
doing has been due to your foresight in organizing and supporting BMI until 
it has become the largest and most successful publishing house in the world.” 

This was reiterated by Car! Haverlin in an exclusive statement in the Novem- 
ber 15, 1948, issue of Broadcasting, in which, after reviewing the origins of BMI 
and events of the early part of 1941, he stated: 

“Meanwhile, BMI had become the world’s largest music publisher, shipping 
100,000 units a week from its New York headquarters, occupying 25,000 square 
feet and employing 275 full time employees, including the full membership of 
the New York Autographers Union. 

“Its production schedule included some 14 new popular songs and 35 new 
copyrighted arrangements of the most popular public domain selections.” 

In addition to the publishing activities in which BMI engages directly, it has 
acquired and operates two specialized publishing ventures: Associated Music 
Publishers, Inc. (AMP) which it acquired in 1947, and Allen Intercollegiate 
Music, Inc., which it had acquired shortly before. 

The AMP catalogue has become the nucleus of BMI’s world-wide operations 
as explained in BMI’s advertisement announcing the purchase of AMT? in the 
October 15, 1947, issue of Musical Courier (quoted above at p. 46, Exhibit 20), 
and in an article by Carl Haverlin, President of BMI, entitled “Keeping the 
Reservoir Fresh” (Radio Daily, August 22, 1950), stating: 

“BMI and its subsidiary, AMP, operate on a world-wide scale to satisfy the 
demands placed upon us by the requirements of our licensees and to maintain our 
competitive position. Last year our representatives and those of our many 
publisher affiliates traveled over the entire globe, visiting country after country, 
in search of important and significant musical materials, talents and 
catalogs. * * *” 

The Allen Intercollegiate Music, Inc., catalogue, referred to above, was later 
Supplemented by BMI’s purchase of the Thornton W. Allen Company from Mr. 
Allen’s widow. That catalog was in the ASCAP repertory until December 31, 
1950. The Allen companies, which specialize in the publication of college songs 
and the like, form the nucleus of BMI’s repertory of college songs, which it has 
been expanding. 

(b) Activities in Canada in conjunction with Canadian Association of Broad- 
casters.—The Canadian activities of the broadcaster-BMI combination have 
recently been aired in hearings before the Canadian Copyright Appeal Board 
held January 5, 6, 7, and 8, 1953. This Board, which was organized pursuant 
to the 1936 Amendment to the Canadian Copyright Act (1 Edw. VIII, c. 28, § 2), 
is presided over by Mr. President Justice Thorson of the Exchequer Court of 
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Canada. The purpose of the Copyright Appeal Board is to determine rates in 
licensing the right of public performances of musical compositions. In opposing 
the rate schedule filed by the Composers Authors and Publishers Association of 
Canada Limited (CAPAC), the Canadian broadcasting industry presented a 
parade of witnesses which established a very close association between the 
Canadian broadcasters and the American broadcaster-BMI combination in the 
campaign in Canada to increase the use of BMI music artificially while cur- 
tailing the use of ASCAP music. The testimony at that hearing will be handed 
up to this Court upon the argument of this Petition. It will be referred to 
herein as the “Canadian Hearings”. 

The Canadian Hearings established that BMI organized and operates a wholly- 
owned Canadian subsidiary known as BMI Canada Limited. Although six of 
the seven directors are Canadians, three of them represent the private broadcast- 
ing industry of Canada being representatives of the Canadian Association of 
Broadcasters, and the fourth is Carl Haverlin, president of BMI. The re 
maining three directors, being a minority, represent the government owned 
Canadian Broadcasting Corporation (Canadian Hearings, Vol. One, pp. 219-220). 

The privately owned broadcasting stations of Canada in conjunction with the 
Canadian Association of Broadcasters (the Canadian counterpart of NARTB) 
have joined in the BMI drive to secure at least as many performances for BMI 
music as are accounted for by ASCAP. It will be recalled that Murray Arnold, 
a featured speaker at BMI clinics, urged a progressive limitation of the use of 
ASCAP music, the purpose being to achieve an equality of performances—“50% 
ASCAP and 50% BMI’, said Arnold. He continued: “All it calls for is close 
supervision of the programming material used by our own jockeys. * * * It 
can’t be done by one station, one network, or a segment of our outlets. It calls 
for a complete, concentrated pitch by all of us, AM, FM, TV” (Exhibit 16, quoted 
in part, supra, p. 29). 

A similar campaign to achieve equality of performances was recently inaug- 
urated in Canada allegedly as a means of forcing CAPAC to lower its rates, not- 
withstanding that such rates are governmentally determined by the Copyright 
Appeal Board. The stations were eminently successful in their campaign to 
promote BMI music at the expense of those who did not join forces with the 
broadcaster-BMI combination. A five-month survey of a representative station 
made after the campaign had gotten well under way showed (Canadian Hearings, 
Vol. Two, p. 324) : 

May 1952: 71 percent BMI, 20 percent ASCAP, 9 percent PD (public domain). 

June 1952: 74 percent BMI, 18 percent ASCAP, 8 percent PD. 

July 1952: 76 percent BMI, 15 percent ASCAP, 9 percent PD. 

August 1952: 79 percent BMI, 13 percent ASCAP, 8 percent PD. 

September 1952: 89 percent BMI, 7 percent ASCAP, 4 percent PD. 

Other stations achieved similar results after putting into effect the planned 
restrictions on the use of CAPAC music. This prompted the following observa- 
tion of Mr. Justice Thorson, Chairman of the Copyright Appeal Board (Canadian 
Hearings, Vol. Two, p. 324): 

“The CHAIRMAN. In every station you mention the preponderance of use of 
BMI music over CAPAC music was by reason of a concerted effort to restrict the 
use of CAPAC music? 

“Mr. SAMUEL Rogers (Counsel for the Canadian Association of Broadcasters). 
Yes, that is right * * *.” 

The Chairman’s reference to the stations mentioned by Mr. Rogers was to the 
testimony of eight witnesses who operated broadcasting stations and testified as 
typical members of the Canadian Association of Broadcasters. Their testimony 
concerning the concentration of BMI music may be summarized as follows (pages 
refer to Canadian Hearings) : 


216-220... Lyman Potts, of CKOC, Hamilton: BMI and Canadian Association of 
Broadcasters representatives encourage stations to use more BMI 
music. 

Witeitsnts F. H. Pemberton, of CKSF, Cornwall: Station deliberately pro- 
grammed no CAPAC music for periods in 1952, one of which was a 
six-month period. 


yee Instructed staff to perform only BMI and PD music, and personally 
checked music sheets daily. 
MBs siicicts Later relaxed the regulation so that disk jockeys “must not play more 


than 50% CAPAC music.” 
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259-260... Leo Thompson, of CFCF, Montreal: A check of one week in each 
month, October-December, 1952, showed 62% CAPAC and 38% non- 
CAPAC (259). 

However, in January, 1952, CFCF tried to do without any 

CAPAC musie, and succeeded in having 92% of music non-CAPAC. 

266-276... W. C. Windgrove, of CKTB, St. Catharines: Station began to de- 
liberately restrict use of CAPAC music in April 1952, still does 
restrict it; CAPAC music has dropped from 28.8% to .3% in this 
period. By the third week it was down to 2.1%, and never there- 
after above 3.3%. Station at first had requests for CAPAC music, 
but these soon ceased and requests were limited to what was being 
played—BMI and PD. 

281-283___ R. E. Reinhart, of CFPL, London, Ontario: Policy was to restrict use 
of CAPAC to 50%. Prior to this policy, in 1951, 72% of music was 
CAPAC. 

291-293__. William Stovin, of CJBQ, Belleville: Policy was to eliminate CAPAC 
gradually. First by limiting certain programs to 30% CAPAC as 
against 70% BMI and PD and finally no CAPAC music and 100% 
BMI and PD. 

292-293... Submitted a letter from Roluf’s Music Centre, a local record retailer, 
dated December 31, 1952, reading as follows: 

“Dear Bill: I am writing to you once again to find out if there 
has been any change, or if you foresee any change, in your policy 
on the playing of ASCAP music. As I have often mentioned 
before, when you play them we sell them, but if they do not get 
broadcast the demand is much, much smaller. 

“For instance Jo Stafford has recorded a side Keep It a Secret. 
It is ASCAP. I ordered 25 yesterday. If it were BMI and you 
playing it I would have ordered a hundred and had to reorder. 

“Appreciate any indication you can give me when you will be 
resuming play so we can stock up.” 

(Signed by Mr. Roluf.) 

300-3038__. Stewart Brandy, of CFCD, Chatham, Ontario: Since March, 1952 
station has restricted use of CAPAC music. Percentage of CAPAO 
music used varied between 36.44% and 9.76%. 

312-316__. Russell Eastcott, of CHML, Hamilton: There was “loose” policy of 
restricting CAPAC music, and for four test weeks figures (pp. 31! 
312) showed a steady decline from February to November, 195° 
from 58% to 42.5% to 32% CAPAC music. 


BMI is not merely a licensor of performing rights in Canada. As in the United 
States, it boasts of being perhaps the largest contemporary music publishing 
organization in Canada, devoted exclusively to the publication of Canadian 
works. BMI Vice President Robert J. Burton, who is General Manager of BMI 
Canada so stated in a brief which he and four other officers of BMI Canada sub- 
mitted to the Royal Commission on National Development in the Arts, Letters 
and Sciences, on November 4, 1949. 

In that brief, Mr. Burton stated: 

“(B) The publishing, dissemination and promotion of musical compositions of 
Canadian authorship : “BMI Canada Limited is perhaps the largest contemporary 
music publishing organization in Canada, devoted exclusively to the publication 
of musical works of Canadian authorship. In its capacity as a publisher of 
Canadian music the Company actively concerns itself with all appropriate activi- 
ties in connection with the popularization and general public dissemination of 
Canadian music.” 

This concern of BMI Canada with “all appropriate activities” for popularizing 
its own music includes taking steps to see that broadcasters are urged to perform 
the music of BMI Canada by the Canadian Association of Broadcasters, as well 
as by BMI Canada itself (Canadian Hearings, Vol. One, p. 216). 

As in the case of subsidies to American writers and publishers who throw their 
lot in with the broadcaster-BMI combination, BMI does the same thing in Can- 
ada. Mr. Burton’s statement continues: 

“(C) The entering into agreements of affiliation and support with other music 
publishers in Canada who are engaged primarily in the business of publishing 
works of Canadian authorship: “At the present time some twenty music publish- 
ers located throughout Canada are affiliated with BMI Canada Limited under 
agreements between BMI Canada Limited and these publishing enterprises. 
Financial and other support is granted to them by BMI Canada Limited in 
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order to enable these affiliated Canadian publishers to carry on their individual 
programs of the publication and exploitation of Canadian music.” 

When BMI acquires works, whether in Canada or in the United States, it under- 
takes to exploit those works throughout the world, not merely in the country 
of acquisition. Thus BMI takes credit for the publication of Canadian works in 
the United States, Great Britain and France and for arranging concerts of those 
works on the American, British and other radio networks. As Mr. Burton says: 

“(D) The promotion and exploitation of Canadian music throughout the 
world.—As a result of the relationship between BMI Canada Limited and 
Broadcast Music Incorporated (BMI) in the United States, BMI Canada Limited 
is engaged in the popularization and distribution of works of Canadian author- 
ship in all countries of the world. Not only have works of Canadian authorship 
been published in the United States, Great Britain and France, but specially 
arranged concerts of Canadian authorship have taken place on American, British 
and other radio networks. Every effort is made by BMI Canada Limited to 
secure public acceptance and recognition of Canadian music in the United States, 
Great Britain, the Continent of Europe, the Nations of the Western World, Aus- 
tralia, New Zealand and all other countries where music is generally performed. 
BMI Canada Limited is dedicated to the development of musical authorship in 
the Dominion of Canada. Its funds are supplied primarily by the Canadian 
broadcasting industry under agreements which require BMI Canada Limited to 
carry out an exclusive program for the development of Canadian musical talent.” 

After pretending to be “creating a free market’’, the statement continues : 

“* * * BMT Canada Limited has further established the principle that broad- 
casting, because of its great function as a disseminator of music is an effective 
medium for the creation and encouragement of musical authorship.” 

On the joint activities of the broadcasting industries of the United States and 
Canada in this enterprise, Mr. Burton states: 

“BMI Canada Limited was organized in October 1940 as a joint effort of the 
broadcasting industry of Canada and the broadcasting industry of the United 
States. During the war years between its organization and the summer of 
1945, the function of BMI Canada was limited primarily to the licensing of 
public performing rights. * * * 

* * = * * * * 

“* * * Tt is fundamental that musical authorship cannot survive by perfor- 
mances which do not take place. Performances of music take place as a result 
of publication and the active promotion and exploitation efforts of both the 
composer and the publisher. The broadcasting industry of Canada, therefore, 
realized that unless Canadian music were published and promoted it could 
never hope to achieve performances, either in Canada or elsewhere.” 

Mr. Burton then describes the publishing activities of BMI Canada which 
have paralleled their development in the United States pointing not merely to 
the publication made by the broadcasters directly through BMI or through 
their affiliated publishers, but also exploitation by record companies through 
BMI's intercession. Mr. Burton states: 

“BMI Canada Limited has been in active operation for a period of somewhat 
less than three years. During that brief period it has published, either directly 
or through its affiliated publishers, substantially in excess of two thousand 
works of Canadian authorship. During the many decades prior to the organi- 
zation of BMI Canada Limited the total number of Canadian authorship works 
published in Canada was substantially less than the number which the BMI 
Canada Limited group has published in less than three years. Performances 
of these works of Canadian authorship have been secured throughout the world. 
A very substantial number of these works have been republished in the United 
States, Great Britain and France. Several hundred commercial phonograph 
records have been made of these works and these records have been made avail- 
able to record purchasers and other users of music in all portions of the world.” 

The publication of selected works by BMI, the concerted effort to secure their 
performance, the world-wide exploitation by publication and phonograph record- 
ings, as set forth by Mr. Burton above, does not have the effect of merely increas- 
ing the exploitation of BMI works; it is also intended to have the effect of 
lessening the demand for and sales of copies and recordings of works which 
are not in the BMI repertory. ‘This is evidenced by the letter from Roluf’s 
Musie Centre, of Belleville, Ontario, placed in evidence by the broadcasters at 
the recent Copyright Appea! Board hearing (Canadian Hearings, Vol. Two, 
p. 292), in which the owner of that muisc store advised the broadcasters that 
if a given work had been BMI instead of ASCAP, he would have ordered 100 
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records instead of 25, and then would have to re-order after that. The entire 
letter is quoted above in this affidavit at page 66. 

The evidence in the Canadian Hearings showed the closest cooperation 
between the American and private Canadian broadcasting industry in promoting 
works controlled by the broadcaster-BMI combination. In addition it may be 
pointed out that the Canadian broadcasters send representatives to the BMI 
clinies in the United States, and such clinics are even held in Canada, which 
are not only paid for by the Ameriacn broadcasting industry but to which that 
industry regularly sends representatives. 

The power of the broadcasting industry to popularize musical works and 
the results achieved in the United States due to intense concentration on the 
part of the broadcaster-BMI combination during the past two or three years are 
best shown by the concluding statement of Mr. Samuel Rogers, Counsel for 
the Canadian Association of Broadcasters, the final paragraphs of which read 
as follows (Canadian Hearings, Vol. Two, p. 490) : 

“Five years ago BMI was hardly a factor in the pop field. Of the 59 hit tunes 
during 1947 only eight percent (five) were from the catalogues of BMI pub- 
lisher affiliates. 

“By 1952 the percentage had risen sharply. Last year BMI publishers ac- 
counted for a forty-six percent share.” 

(ec) Activities in Latin-America.—The broadcaster-BMI combination boasted 
of dominating the field of Latin-American music in 1948. Carl Haverlin stated: 

“BMI retains its dominance in the field of Latin-American music, with, for 
example, exclusive contracts with the performing rights societies of Mexico, 
Cuba, Chile, Brazil, and Colombia” (NAB News Release, May 18, 1948). 

An advertisement by BMI in Sponsor on March 28, 1949, stated: 

“BMI controls exclusive performance rights in most of the music of Brazil, 
Chile, Colombia, Cuba, and Mexico among others.” 

No doubt the quid pro quo tendered by BMI in return for the exclusive per- 
formance rights was the guarantee of exploitation by the other half of the com- 
bination—the broadcasters. 

(d) Activities in Hurope.—The aggressive broadcaster-BMI combination is also 
active in Europe. In an address on May 18, 1948, to the 26th Annual Convention 
of National Association of Broadcasters entitled “Your Stake in BMI,” Mr. 
Haverlin said : 

“We have made considerable headway in the European field and recently 
announced our acquisition of the performing rights of five famous Italian pub- 
lishing firms. Included in these catalogues are some of the world’s outstanding 
operas.” 

Since that time BMI has entered into agreements with performing right socie- 
ties in Spain, Switzerland, Germany, and France, and with publishers throughout 
Europe in which there is either express or tacit representation by BMI that it 
will concentrate on popularizing the works so acquired in the same manner as 
is set forth in the BMI brief submitted in Canada and referred to at page 63 above. 

A typical approach which BMI suggests for use by those acting on its behalf 
in approaching foreign societies is the following statement which, I am advised, 
was suggested in an attempt to secure the Spanish repertory for the broadcaster- 
BME combination : 

“T think I should advise you that Broadcast Music, Inc., is a wholly owned 
subsidiary of 1,200 broadcasters in the United States, including all of the major 
networks. As you know, the facilities of the radio are absolutely essential 
today in promoting and exploiting the talents of any composers and they are 
particularly interested, as a matter of fact, prejudiced, in favor of Spanish 
music. It is obvious, therefore, that the radio industry, inasmuch as it owns 
Broadeast Music, Inc., is vitally interested in promoting any of the copyrights 
performance rights in which are controlled by it [sic]. 

“T am assured that not only performance rights are involved, but complete 
publication of the works involved will be possible and intensive exploitation 
thereof. All of this would be accomplished under royalty agreements and I would 
identify myself with BMI as agent in behalf of these composers who would 
become part of this new and interesting movement.” 

BMI does not hesitate to bring pressure on the performing right societies 
abroad through the broadcasting industries in those respective countries. The 
source of my information in this respect consists necessarily in large part of 
explanations given to us by the managements of the respective foreign societies, 
but there can be no doubt about the nature of the BMI activities in this respect 
and their effectiveness. 
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A word of warning may be sounded now: there is little doubt that the activities 
of the broadcaster-BMI combination have, as their ultimate goal, the com- 
plete worldwide domination of music. In other words, the combination, which 
recognizes the value of music, seeks to dictate the basis on which all com- 
posers and publishers will be permitted to deal with the broadcasting industry. 
If composers and publishers, or those who represent them, are unwilling to ac- 
cede to a mandate of cooperation issued by the combination, the combination 
will then seek to accomplish the same result by foreclosing the airlanes to the 
nonconforming authors and publishers. 

The Per Program contract which Petitioners now demand would enable the 
broadcasters to use only the gems in the ASCAP catalogue, paying therefor a 
mere pittance. With rare exceptions as to a limited number of compositions 
to fill special needs, the combination would then limit its consumption, as well 
as the public’s enjoyment, and the opportunities for writers and publishers to 
the broadcasters’ own product—BMI music—regardless of its merit. 

In its economic war with the nonconforming composers and publishers, the 
broadcasting combination has little regard for the musical taste of the listening 
audience since it realizes that the public can only appreciate what it is permitted 
to hear. This attitude has never before been seriously questioned; the com- 
bination has been permitted to proceed with the accomplishment of its overall 
plan. ASCAP, on behalf of its members, submits to this Court that, in this 
state of affairs, the terms of its Consent Judgment—those which compel per pro- 
gram licenses—should not be a means to the accomplishment of this plan of 
control. 


8. Per program radio stations discourage the use of ASCAP music while arti- 
ficially stimulating the use of BMI music 

Up to this point I have endeavored to show that a writer or publisher of music 
cannot survive without access on a fair competitive basis to radio and tele- 
vision broadcasting stations; that broadcasters acting collectively have agreed 
upon a program designed to limit such access with respect to compositions 
which they themselves do not control; that the collective activity of the broad- 
casters in forbidding such access to compositions which they control, thereby 
denying full opportunity to other compositions, has been accelerated during 
the past three years, with such a large measure of success, that the broadcasters 
now boast of dominating the music industry; that the activities of the broad- 
easters are not limited to control of performances but have extended to the 
field of music publishing as well; and that their activities are not merely limited 
to the United States but have been conducted on a worldwide basis. 

Thus far I have not indicated, except in a general way, how a resort to per 
program licenses will increase the unfair practices in which the broadcaster- 
BMI combination has engaged. Our experience with per program licenses 
up to the present time has been limited to radio stations because no television 
stations have actually executed per program license agreements to date. The 
number of radio stations having ASCAP per program licenses is very limited. 
There are less than seventy out of a total of more than 2,800 stations. Thus 
the per program problem in radio has been kept to a minimum. In television, 
however, there is a demand for per program licenses by half of the industry 
(these 50 Petitioners). It is significant that of the total number of dollars re- 
ceived from radio stations having a per program license, 14 of the Petitioners 
who own both television and radio stations account for 40% of the entire pay- 
ment to ASCAP by all radio stations having a per program license. The dis- 
criminatory practices now engaged in by these stations must be viewed in the 
light of their application to a much larger segment of the television industry 
than was true in radio. 

I wish to mention some glaring instances of discrimination against compositions 
in the ASCAP repertory by per program stations. In my affidavit of August 2, 
1951, I pointed out that stations with per program licenses have represented 
to advertisers that because they obtain a license to perform music in the Society’s 
repertory on a per program basis, an extra charge will be imposed on the 
advertiser if music in the Society’s repertory is used on the program, whereas 
there will be no extra charge when BMI compositions are used. As an instance 
of this type, I am informed that in January of 1951 the Atlantic City Boardwalk 
proposed to sponsor a program on station WOR using the composition “On the 
Boardwalk at Atlantic City” which is published by the Society’s member. Breg- 
man, Voceo and Conn. The sponsor of this program was told by WOR that 
it would cost $100 to use the composition which in turn WOR stated it would 
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have to pay to ASCAP. The WOR representative suggested the use of a BMI 
number. The Atlantic City Boardwalk then called this to the attention of the 
publisher, who in turn called the Society to find out why this special charge was 
being made. Inasmuch as WOR purports to include in its rates all payments 
for copyright royalties, the Society advised the publisher to communicate this 
fact to the Atlantic City Boardwalk. That was done, whereupon WOR conceded 
that there was no basis for the $100 charge and withdrew its objection to the 
use of the composition. 

We do not know how many instances there are of this type where such aetivities 
of the broadcasters are successful and BMI compositions are substituted in place 
of ASCAP compositions. However, the scheme set up by the broadcaster-BMI 
combination naturally induces such activity and there can be no doubt of such 
occurrences being repeated at all stations having an ASCAP per program 
license. 

Another unfair practice at Station WOR has been of rather frequent oecurrence 
on the so-called Dorothy and Dick program. It has not been uncommon on that 
program for one of the participants to remark that a certain song cannot be sung 
because of the charges which would be imposed by ASCAP. This statement 
actually has gone over the air, giving the public the impression that ASCAP 
music must be specially paid for at a very high fee assessed for each use while 
all other music is available free of charge. Thus ASCAP is made to appear to 
the public (both advertisers and the public at large) as exerting an unreasonable 
restraint upon the use of the music which the public otherwise would be permitted 
to hear, and which, but for the allegedly unreasonable fees charged by ASCAP 
for each use, the broadcasters would be anxious to perform. Actually these 
restraints are brought about by the broadcaster-BMI combination which will 
resort to any means to have their own music supplant that which is in the ASCAP 
repertory. 

It has become a rather common practice at stations having an ASCAP per 
program license to keep ASCAP music off certain programs or to eliminate it 
on certain days. There is no corresponding attempt to eliminate music in the 
broadeaster-BMI combine. On the contrary whenever ASCAP music is elim- 
inated, BMI music takes its place. Radio Station WHAS at Louisville, Ky., 
which is owned by Petitioner, WHAS, Inc., has given instructions to institute 
BMI days on certain programs. Although these days are called “BMI” days, 
they really should be called “non-ASCAP” days, for on those days, the program 
boycotts ASCAP music. That station posted on its bulletin board the following 
memorandum from the Program Director, Sam Gifford, on July 25, 1952: 


From: Sam Gifford. 

To: Mr. J. Koch, Mr. Wolf, Mr. H. Koch, Mr. Aldridge, Mr. Loader, Mr. Abbott, 
Mr. Walton, Mr. Barret, Mr. Grubb. 

Subject: BMI days on local shows. 

After checking carefully with Jack Koch and others concerned in our daily 
operation, I have found that it will not only be practical but economical to insti- 
tute BMI days on the following local programs: 

Coffee Call should continue the practice of using one BMI day per week. It 
would be most advantageous to us to have it on the day we have the most par- 
ticipating announcements. 

Tuesday has been selected as the BMI day for Waxworks. Thursdays has been 
designated as BMI day for Abbott Habit. 

On Abbott Habit, and possibly on the other shows, it might involve a change 
of theme for the one day. I realize the inconsistency of such a move, but I can 
assure you that the money saved will more than offset what little objections we 
should have to this operation. Bill Aldridge will check with the Music Library 
and the individual performers to make sure we follow through on this program. 
I sincerely appreciate your cooperation. 

The station watches very closely to see that these instructions are followed 
out. It actually keeps a record each week of the number of ASCAP compositions 
used as Compared with the number of BMI compositions used ; a separate compila- 
tion of performances of BMI Pin-Up tunes is kept as is the practice with many 
stations. (See reference to Station KONO, supra, p. 25.) It is believed that 
this information is made available to BMI to indicate the regularity of the station 
in supporting the broadcaster-BMI combination. 

Petitioner Crosley Broadcasting Corporation has a radio station (WLW) 
which likewise has an ASCAP per program license. It too places no limitations on 
the use of BMI music, but does curtail the use of ASCAP music. An example of 
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such control is found in one of the station’s programs called Barn Dance. It 
runs each day during a period from shortly after midnight to approximately 5 
a.m. An examination of this program over a span of several months in 1952 
showed that not a single composition played on it was reported as ASCAP, 
whereas 2,509 compositions were reported as BMI; 61 were in another licensing 
agency called SESAC, and 100 were public domain. The periods examined and 
the performances shown were: 














| BMI ASCAP SESAC PD 
March 1-31. J bu 1, 434 | 38 73 
Man 3B IGM ODis pci bu. sndeeigdh cian viekhs ails | 345 | Y 18 
Aug. a... as ae udimeleadeta  aGaeannnell 421 0 6 7 
Ot. ee a : i 309 0 | 8 2 
PO antieeiieibave culm sites +4 ait 2, 09 0 61 | 100 





I have examined and annexed hereto a typical Barn Dance program submitted 
by WLW for October 1, 1952 (exhibit 30). 

I understand that the format of this program has recently been changed, but 
its concentration upon BMI music typifies a practice that has been in effect at 
that station for several years. 

A tabulation of all programs during the representative periods in 1951 and 
1952 specified below was also made. A comparison for the same representative 
periods was also made with station WOR owned by Petitioner General Tele- 
radio, Ine., because WOR had per program licenses with both ASCAP and BMI. 
This showed that whereas on the one hand, WLW regularly performed more 
BMI music than ASCAP music, WOR on the other performed far more ASCAP 
inusie than BMI music. The times when ASCAP compositions were played on 
station WLW were on programs where in general higher quality was required 
or wherein WLW was in substantial competition with other stations at the hours 
in question. Such competition does not exist during the early hours of the 
morning when WLW chooses to concentrate on its BMI music. At WOR, how- 
ever, the uses of ASCAP music far exceeded those of BMI. It is submitted that 
this is largely a result of station WOR (which had per program licenses with 
both ASCAP and BMI) being compelled to make additional payments for each 
program using BMI music just as it does when a program uses ASCAP music. 
WOR certainly does not intend to favor ASCAP music. However, since it must 
pay when it favors the broadcasters, there is a pecuniary brake on any incentive 
to favor them. 

The comparative uses of ASCAP and BMI music by WLW and WOR for the 
periods selected were as follows: 


WLW (per program ASCAP; blanket BM1) 

















BMI ASCAP Other 
Ba RR Bie sein addin ~ anche sidan rie tela pita anatase te 845 426 244 
Oct. 14- 20, PRO ee ene eee sae host abate elec a eae 730 381 245 
Mar. 1-7, 1952 Ss ean mad ei mets eaten cae 790 324 203 
Mav 1, 8, 15, 22, 20, 1952__ : opt ~ 667 143 170 
Aug. 25-31, 1952_. ; ‘ iad oaas ad -| 922 40 | 238 
3, 954 1, 714 | 1,100 


WOR (per program ASCAP and BMI) 








BMI ASCAP Other 
Sept. 915, 1951._____- 86 555 2 
Oct. - 20, 1951 135 | 604 115 
Mar. 1-7, 1952__- el 86 | 421 199 
May L 8. 15, 22, 29, 1952____- 48 | 213 107 
Aug. 25-31, 1952. Sie ins 78 | 411 99 
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It is submitted that this comparison is typical and shows what happens when a 
station has a blanket BMI license and an ASCAP per program license. I am 
advised that all of the Petitioners, with the possible exception of General Tele- 
radio, Inc. (WOR-TV) have BMI blanket licenses. 

That the discrimination against ASCAP music is not accidental or the result of 
free selection by the disk jockeys uninfluenced by their broadcaster employers is 
indicated by a statement made by disk jockey Walter Phillips on radio station 
WLW on December 7, 1952. This involved a refusal of the disk jockey to play 
an ASCAP song, and the substitution of a BMI song. The disk jockey mentioned 
a request from one of his listeners to play a composition called “Keep it a Secret,” 
published by ASCAP member Shapiro-Bernstein, and written by ASCAP mem- 
ber Jessie Mae Robinson. The request was that the composition be played before 
four o’clock that morning. The disk jockey did not play the composition and 
told the listening audience that all he could play during the particular half hour 
were BMI songs. He said: 

“I know we certainly have the record, that’s for sure. But during this period 
from 3:30 to 4:00, I’m limited as to what songs I could play. 

“You see songs are copyrighted by either a group called the ASCAP, American 
Society of Composers, Authors and Publishers, or BMI, which is Broadcast 
Music, Ine. 

“And during this time here from 3:30 to 4:00, all we can play are BMI 
songs. I guess because of the different fees or time periods involved. So that’s 
why I can’t play Keep It A Secret. I’m not permitted to here. I have to play 
a BMI song and I don’t know whether I could find one you like or not, but I 
appreciate your telegram and that’s the truth about that. 

“Otherwise I’d put Keep It A Secret on here just as fast as you could say 
‘Jo Stafford.’ ” 

Thereupon the disk jockey stated that he would substitute for the composition 
requested, the composition Some Day You'll Want Me to Want You, a composi- 
tion in the BMI repertory. It will be remembered that “Keep It A Secret” is 
the same song as to which record dealer Roluf in Canada limited the number of 
records ordered, because it was in the ASCAP repertory rather than in the BMI 
repertory (supra, p. 66). It may be of passing interest to note that the com- 
poser’s previous song I Went To Your Wedding had skyrocketed to fame under 
the aegis of BMI prior to her membership in ASCAP. 

Statements such as that of disk jockey Phillips give the public the impression 
that stations are curbed by ASCAP in their freedom to play ASCAP songs, but 
are not similarly curbed as to BMI songs. This builds up among members of 
the public ill will against ASCAP which does not happen with respect to music 
controlled by the radio-owned combination. BMI; it also eliminates ASCAP 
compositions, whereas BMI compositions are not correspondingly eliminated. 
ASCAP is not in a position to retaliate in kind because it does not own or control 
radio or television stations. 

I believe we have made a sufficient showing that the per program license may 
be and is used by broadcasters as a means of discriminating against the use of 
ASCAP music and increasing the use of BMI music at the expense of members 

I shall now take up the other branch of our Petition for the Modification of 
the Consent Decree; namely, that which relates to spot announcements. 


PART II 


Basis FOR REQUESTED MODIFICATION RELATING TO SpoT ANNOUNCEMENTS 


That portion of the Petition herein which relates to spot announcements asks 
that the following Subsection be added to Section II of the Amended Final 
Judgment of March 14, 1950: 

“(F) ‘Programs’ include all commercial announcements (whether known as 
‘spot announcement,’ ‘station-break announcement’ or other commercial credits) 
interspersed between such program and the program preceding or following such 
program,” 

The purpose of this request is to make clear that payments made by sponsors 
of commercial messages known as “spot announcements” adjacent to programs 
containing ASCAP music may be taken into consideration in determining the 
license fees payable by the station under the per program license. It is our 
position that the judgment does not now prevent ASCAP from basing its per 
program fee upon such receipts inasmuch as they are derived from sponsors 
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whose commercial announcements are broadcast to audiences attracted by th: 
preceding or succeeding programs containing music in the ASCAP repertory, 
We ask the Court either to so interpret the existing Judgment or to modify it as 
set forth above. 

In my original affidavit of August 2, 1951, in support of this branch of the ap- 
plication, I said: 

“In addition to the problem presented by the BMI situation, there is the 
matter of ‘spot announcements’ adjacent to programs using music in the So- 
ciety’s repertory. These are short announcements of an advertising character 
from which the broadcasting and telecasting companies derive substantial rey- 
enue. They precede or follow a commercial or sustaining program and rely 
for their audience on the regular programs to which they are adjacent. In 
television there are often three or four such ‘spot announcements’ between 
programs. 

“Broadcasters and telecasters have taken the position that under the Amended 
Final Judgment the Society may not issue a ‘per program’ form of license 
which makes a charge on income from ‘spot announcements’ adjacent to pro- 
grams using music in the Society’s repertory. Under Section VII of the Amend- 
ed Final Judgment, the provisions as to ‘per program’ licenses are that the fee 
in the case of commercial programs may be ‘based upon the payment of a per- 
centage of the sum paid by the sponsor of such program’ for the use of the 
broadcasting or telecasting facilities of the radio or television broadcaster. 

“The Society has at all times maintained that where ‘spot announcements’ 
of an advertising character precede or follow a program containing copyrighted 
musical compositions in its repertory, the use of music in such programs con- 
tributes to the presence of an audience and so adds value to the ‘spot announce- 
ments,’ and therefore the amount received from adjacent ‘spot announcements’ 
should be deemed to be part of ‘the sum paid by the sponsor of such program.’ 
If the language of the Amended Final Judgment is too restricted to warrant 
this interpretation, it is submitted that the Amended Final Judgment should 
be modified so as to permit this charge in express terms.” 


1. TYPES OF SPOT ANNOUNCEMENTS 


A spot announcement is an undisguised advertising blurb of short duration. 
In television, the time consumed by a spot announcement usually ranges from 
7 seconds to a minute. Some are as long as two minutes. They occur in the 
interval between programs, and rely for their audience upon the preceding or 
succeeding program. Space for these announcements is made in this way: 
when a station purports to sell fifteen minutes of time to an advertiser, it actual- 
ly allows only 14 to 14% minutes. If it purports to sell a half hour, the ad- 
vertiser is allowed only 28% to 29 minutes. The extra half minute, one minute 
or one minute and a half (and sometimes more), is sold to sponsors of spot an- 
nouncements. The income of television stations from this source has grown 
to the point where it now often accounts for one-half or more of the station's lo- 
cal income. 

The spot announcement may be visual or aural or both. It may be a live 
program or a film. 

The spot announcement may be given in connection with a station identification, 
a time signal or a weather report. Usually it is given between programs. There 
may be as many as four or more spot announcements delivered between programs. 

Announcements given in connection with a station identification are usually 8 
or 10 seconds, and are often referred to as “ID’s.”’ They capitalize on the audience 
created by the programs which precede or follow them. This quality is featured 
in selling such announcements to advertisers. Ina booklet entitled “A Quickie on 
‘Quickies’ prepared by Edward Petry & Co. Inc., an advertising agency, and 
dated September 1952, this attribute of ID’s is highlighted as follows: 


“GOOD AVAILABILITIES BETWEEN HIGH-RATED PROGRAMS 


“8 or 10-second time periods are still available immediately between the highest 
rated programs in many TV markets! 

“Advertisers using these ID’s for their own product promotion benefit by reach- 
ing audiences built by top entertainers * * * and by top local personalities in 
each market” (p. 3). 

Other captions in this advertising booklet include: 

“Better choice of most effective time periods for your advertising” (p. 4). 
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“Wide market coverage for advertisers with limited budgets or pin-pointed 
selling objectives” (p. 5). 

A copy of the advertising booklet is annexed hereto as Exhibits S-1. Exhibits 
relating to Part II of this affidavit are numbered consecutively from “S—1” to 
“S-10.” 

Some sponsors of programs purchase spot announcement time adjacent to the 
programs they sponsor in order to further advertise their products. The ad- 
vantages of such advertising are stated, as follows in Exhibt S—1 under the caption 
“Low-cost support for your major TV advertising effort” : 

“TD’s cost only a fraction of the charge for longer announcements. 

“Your brand name * * * your exclusive selling arguments * * * your prod- 
uct’s package * * * your current advertising theme—all are economically re- 
impressed on your customers through the use of ID’s” (p. 6). 

Recognition of the importance of the preecding and following programs to the 
station identification announcement is contained in the following statement relat- 
ing to Petitioners WSB-TV and KSTP-TV in Exhibit S—1 under the caption 
“Low-cost per customer contact”: 

“On the following page you'll find facts about three ID's (available at the 
time of this writing and selected as typical of different viewing hours) on WSB- 
TV Atlanta, and KSTP-TV Minneapolis. 

“The audience you can reach and cost per thousand are computed on ratings 
of both the preceding and following programs as ‘maximums’ and ‘minimums’ ” 
(p. 6). 

The characteristics of station identification announcements as described in 
Exhibit S—-1 are also applicable to other types of spot announcements. 


2. THE SPOT ANNOUNCEMENT DERIVES ITS VALUE FROM THE PROGRAMS TO WHICH IT IS 
ADJACENT 


The value of the spot announcement to the advertiser is directly related to the 
audience appeal of the program which the announcement precedes or follows: 
the revenue received by a station from a program comes from the sponsor who 
buys a program and from the sponsor of the spot announcement who buys the 
privilege of utilizing the preceding and following programs as a background for 
advertising his product. 

The spot announcement does not attract an audience. The program does. 
Thus, the spot announcement is an appendage to the program to which it is 
adjacent. 

The receipts from the sale of adjacent spot announcements are undoubtedly a 
factor in the station's determination of its rates to the program sponsor. If the 
program sponsor were allowed to use the full period (instead of charging off a 
short segment for the spot announcements) the quarter-hour, half-hour, or hour 
rate would be correspondingly increased. In some instances, the popularity 
rating of the program is a factor used in determining the amount at which the 
spot announcement is sold. The program sells the spot announcement. 

It follows therefore that both the spot announcement and the program to 
which it is adjacent are economically interdependent. 

The relationship of the spot announcement to the adjacent program is well 
recognized by the radio and television industry. In a news item appearing in 
the September 6, 1950, issue of Variety, entitled “Station Breaks Pose Problems 
for Radio, Video”, reference was made to station break announcements and 
their relationship to adjacent programs in the following language (a copy of the 
news item is annexed hereto as Exhibit S—2): 

“An old argument in radio, that the users of station breaks are getting a 
cheap ride on the heavy expenditures of the sponsors who buy the programs 
around them, is now being projected into video. As tele costs mount, the bank- 
rollers feel their large production nuts are garnering large audiences for those 
outfits which use minute and even shorter spots. 

“ ‘Why should we bill expensive shows,’ these backers ask, ‘when someone is 
able to get a big audience with his 20-, 30- or 60-second commercials? Some 
agencies are thinking it may be wise for these spenders to buy up the breaks 
preceding and following their shows on the loeal outlets. 

“What has been aggravating the situation on tele is that many stations are 
double-spotting, or following a one-minute spot with a station identification mes- 
sage that includes a commercial. When there are hitchhike announcements at 
the end of one show, a spot, a commercial station identification tag and a pitch 
at the start of the next program, viewers are confronted with four different manu 
facturers’ names in a row.” 
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In an advertisement of Petitioner KRON-TV, San Francisco, appearing in the 
November 13, 1950, issue of Broadcasting, the inter-relationship of the spot 
announcement to the adjacent program was recognized in the following language 
(a copy of the advertisement is annexed hereto as Exhibit S-3) : 

“Where the big shows draw the big audience—on KRON-~TV—that’s where 
SPOTS do their best selling.” 


3. SPOT ANNOUNCEMENTS HAVE BECOME AN IMPORTANT SOURCE OF REVENUE 


Television combines sound, sight and motion and therefore advertising mes- 
sages having great impact may be delivered within a few seconds. 

Because of the tremendous amount of advertising that may be delivered within 
a very few seconds and because of the very great expense of putting on most 
television programs, very frequently commercial messages on television are in 
the form of spot announcements rather than the sponsorship of entertainment 
portions of the program as such. Today the average station receives upward 
of 50% of all its local income from spot announcements. 

Since the beginning of 1950, more and more television stations have listed rates 
for spot announcements on their rate cards, thereby evidencing the increasing use 
of spot announcements in television. This was reported as follows in a news item 
in Broadcasting (p. 23) dated October 16, 1950, entitled “Spot Growing Up”. (A 
copy of the news item is annexed hereto as Exhibit S—4): 

“Spot time is getting more attention on the TV station’s rate card than it was 
six months ago, according to Weed & Co., New York, radio-TV station repre- 
sentative. 

“The trend toward classifying spot time is noted by the company in releasing 
its October survey of 107 TV stations operating in 63 market areas * * * 

““Weed’s rate card survey shows 50 stations with an overall rate for a minute 
or less; 35 stations listing 2 costs to cover the 1-minute, 20- 30-second and &- 10- 
second spot; 11 stations with three rate categories for 1-minute, 20-second and 8- 
second spots. Several stations, it finds, will furnish rates for the S- 10-second 
announcements upon application.” 

And the November 7, 1952, issue of Printer’s Ink, a page 7, reported (a copy 
of the quoted excerpts is annexed hereto as Exhibit S—5) : 

“Spot sales are beginning to mean as much to daytime TV as they do to day and 
night radio—WCBS-TV, New York, reports 70 percent more advertisers using 
350 percent more daytime announcements than six months ago. Advertisers are 
up from 27 to 46, announcements from 58 to 267. Big reason for the increase 
appears to be CBS’s 12 Plan which provides a 45 percent discount on daytime spots 
to advertisers using a schedule of 12 or more station breaks or participations.” 

Indication of the growing realization by the television industry of how impor- 
tant the spot announcement could be to it is contained in an article in the May 
15, 1950, issue of Broadcasting, at page 60, entitled “TV Revenue Plan.” In this 
article it was proposed that the TV networks shorten their program periods so 
that their affiliate stations could have more spot announcement time to sell. A 
copy of the article is annexed hereto as Exhibit S—6. 

The proposal was endorsed by the industry. One such endorsement was pub- 
lished in the June 12, 1950, issue of Broadcasting, page 538. This endorsement 
was by Charles H. Crutchfield, Vice President and General Manager of WBT and 
WBTV (TV) Charlotte, North Carolina, owned and operated by Jefferson Stand- 
ard Broadcasting Company, one of the Petitioners herein. A copy of the en- 
dorsement is annexed hereto as Exhibit S-7. 


4. PREVIOUS DISCUSSIONS RELATING TO SPOT ANNOUNCEMENTS 


The issue of whether ASCAP was entitled under its per program license to a 
percentage of the revenue derived from spot announcements occurring between 
programs utilizing ASCAP musie was the subject of discussions between ASCAP 
and the broadcasters in 1944 and prior thereto. Under the date of July 25, 1944, 
Mr. Campbell Arnoux, in his capacity as chairman of the Music Committee of the 
National Association of Broadcasters, wrote the Department of Justice that 
ASCAP was insisting that it was entitled under its per program licenses to a 
percentage of the revenue derived from such spot announcements. Without dis- 
cussing the matter with representatives of ASCAP, Wendell Berge, Assistant 
Attorney General, wrote Mr. Arnoux under date of July 29, 1944, advising him 
that such a charge was in the opinion of the Department of Justice a violation 
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of Paragraph II (8) (a) of the consent decree entered March 4, 1941, which pro- 
hibited ASCAP from basing a per program license fee upon income received by the 
broadeaster from programs in which no musical composition or compositions 
licensed by ASCAP should be performed. A copy of Paragraph II (3) (a) is 
annexed hereto as Exhibit S—8. 

Also under date of July 29, 1944, Mr. Berge wrote ASCAP to the same effect, 
but his letter did not state that an opinion had already been furnished by the 
Department of Justice to the National Association of Broadcasters, nor was 
ASCAP aware that such an opinion had been given until a copy of the same 
appeared in the September 4, 1944 issue of “Broadcasting” magazine. ASCAP 
thereupon wrote the then United States Attorney General, Honorable Francis 
Biddie, under date of September 6, 1944, and discussed at length the merits of 
the question as to its right to base its per program charges on receipts from 
spot announcements. No written reply was received from the Department of 
Justice. 

It should be noted that certain stations are resorting to the practice of break- 
ing up a single program into artificial segments of 15 minutes and sometimes 
less, placing ASCAP music in some portions of the program and not in others. 
The stations contend that a program, though it has the same forgert and is 
identical throughout the entire time it is on the air, is actually a series of com- 
pleted programs. Station identifications followed or preceded by commercial an- 
nouncements are frequently given between these artificially created “segments.” 
Many stations claim with respect to such commercial announcements that they 
are not part of the program and that the receipts from the sponsors of such 
announcements are not to be included in computing the fee payble to ASCAP. 


5, THERE HAS BEEN A TREMENDOUS GROWTH IN THE USE OF SPOT ANNOUNCEMENTS 


When the Amended Final Judgment was entered in March 1950, the tre- 
mendous growth in advertising by means of spot announcements and the tech- 
nique of condensing an advertising message (by combination of sight and sound) 
into such a short space of time, was not anticipated. It was not anticipated that 
receipts from spot announcements would constitute in many cases more than 
50% of a television station’s income from advertisers. It was not anticipated 
that a large proportion of the television stations would apply for per program 
licenses. The television industry as we know it today was then in its early 
state. The radio industry had, in fact, prior to 1950 taken steps to discourage 
this type of advertising. 

This is borne out by the “Standards of Practice for American Broadcasters” 
effective July 1, 1948, published by the National Association of Broadcasters, 
which provided in part as follows (a copy is annexed hereto as Exhibit 9, the 
quoted portion being from page 7) : 

“While any number of products may be advertised by a single sponsor within 
the specified time standards, advertising copy for these products should be 
presented within the framework of the program structure. Accordingly the use 
on such programs of simulated spot announcements which are divorced from 
the program by preceding the introduction of the program itself, or by following 
its apparent signoff should be avoided. To this end the program itself should be 
announced and clearly identified before the use of what have been known as 
cow-catcher announcements and the program should be signed off after the use 
of what have been known as hitch-hike announcements. 

“Any casual reference in a program to another’s product or service under any 
trade name, or language sufliciently descriptive to identify it, should, except 
for normal guest identifications, be avoided. If used, it should be considered as 
advertising copy and, as such, a part of and included in the total time allow- 
ances as herein provided. 

“The placement of more than one commercial announcement between two com- 
mercial programs should not be permitted except in those instances when one 
of the two announcements is a sponsored time signal, weather report, station 
promotion or location announcement of not to exceed a total of ten seconds 
in length.” 

At least one FCC commissioner in 1945 was reported to be in favor of abolish- 
ing an FC€ regulation requiring station breaks and identification on the half- 
hour because of the policy of at least one network of selling spot announcements 
during the 30-second break period. This was reported in the December 26, 1945, 
issue of Variety, where it was stated that the then FCC commissioner, Charles 
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R. Denny, Jr. (subsequently appointed FCC chairman; now executive vice-presi- 
dent of NBC) “commented it seemed to him ‘a dirty trick’ that an advertiser 
could buy that time, while other advertisers pay for full-packaged shows before 
and after the station break period.” A photostatic copy of this news item is 
annexed hereto as Exhibit S—10. 

In all fairness, ASCAP should not be restrained from including a provision 
in its per program license under which receipts from advertisers, who share 
audiences with sponsors of programs in which ASCAP music is used, may be 
included in computing the ASCAP per program license fee. The requested mod- 
ification of the Amended Final Judgment will make this clear. 

For the reasons set forth in Part I and Part II of this affidavit, it is respect- 
fully submitted that the Amended Final Judgment should be modified in the 
respects set forth in the notice of motion in support of which this affidavit is 


made, 
Otro A. HARBACH. 


Sworn to before me on this 19th day of February 1953. 
Henry Horscuuster, Notary. 
Commission expires March 30, 1954. 


(Whereupon, at 5 p. m., the subcommittee adjourned until 10 a. m. 
the following day, Thursday, September 20, 1956.) 


x 








